Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 




A 



THB 




STANDARD LIBRARY 

CYCLOPEDIA 



ow 



POLITICAL, CONSTITUTIONAL, STATISTICAL 
AND FORENSIC KNOWLEDGE. 



FORMTNO 



A WOBK OF UNIVEESAL BEFEBENCE 



OK SUBJECTS OF 



CIVIL ADMmSTEATION, POLITICAL ECONOMY, FmANCB, 
COMMEBCE, LAWS AND SOCIAL BELAHOKS. 



IN FOUR VOLUMES. 
VOL. L 



LONDON: 

HEMT Q. BOHN, TOBK STREET. COVENI GAEDEH. 

18S3. 



ADVERTISEMENT, 



The Political Dictionary (under which title the former edition of 
this work was published) was suggested hy the consideration that 
the ' Penny Cjclopfedia' contains a great number of articles on matters 
of Constitution^ Political Economj, Trade and Commerce, Administra- 
tion^ and Law ; and that if these articles were so altered as to make 
. them applicable to the present time, wherever alteration was necessary, 
and new articles were added, wherever there appeared to be a do- 
ficiencjy a work might be made which would be generally useful. 

The citizens of a Free State are or ought to be concerned about 
eyeiything Political that may affect their own happiness and the 
oondition of future generations. In a system like our own, which is 
founded on ancient institutions and usages, and has now for near eight 
t,.0entories been in a eonrse of growth and change, the relations of the 
leveral parts to one another become so complicated that it is difficult 
for any one man, however enlarged may be the range of his under- 
standing, and howeyer exact his judgment, to form a correct estimate 
joi the whole of this present society of which he is a part. Such a 
knowledge can only be got by a combination of a knowledge of the 
past with the knowledge of the present ; in other words, by an his- 
torical exposition of all existing institutions that rest on an ancient 
foundation, and by a consideration of their actual condition. 

The articles in this work combine both methods. The subjects are 
treated historically, whenever such a treatment is re(][uired *, awd IImtj 
also presented m their wctual oondition, so far as t\iat \\ayB \)^^tv 



n IDVEtlTISEHENT. 

modified by successive enactments^ continued usage^ or other circum* 
stances. ^ 

The mass of matter that is available in Parliamentary Reports 
and other printed documents, for such purposes as have been here 
indicated, is such as no other nation ever possessed; as indeed no 
other has ever established an Empire that embraces so many remote 
countries, so many varied interests. These materials have been used 
for this work, so far as the limits of it rendered it possible to use them 
efficiently. 

Some of the articles in this Dictionary have been reprinted from 
the ^ Penny Cyclopfle(^a' with little or no alteration, and some hatB 
been reprinted with such alterations as were required by the changes 
that have taken place within the last ten years. Many articles are 
entirely new, and treat of important subjects which have never, so far 
as toe know, been presented to English readers in the form of a clieap 
Dictionary, or indeed in any other form* 

It is perhaps hardly necessary to observe that most of the articles 
which are of a legal and historical character apply only to England ; 
and, in some cases, to England and Ireland. Several however have 
been inserted in order to explain such of the institutions of Scotland 
as are matters of general interest. 

In conclusion it may be stated that this is the only work of the 
kind in the English language. It contains a large amount of informa^ 
tion on most political subjects which cannot be found in any other book 
adapted for general use ; and though it does not profess to be a Law 
Dictionary, nor to be free from the errors which are unavoidable in 
any work of the kind, it contains legal information, both more copious 
and more exact than is given in some works which are entitled Law 
Dictionaries, 

7^0 Index contains the hea>ds or titVeB oi oXV \!b!^ ^v<(^W <:.^TQ?^Y\sAd 
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ADVERTISEMENT. Til 

b the worky as well as maoy to which there are no separate articles 
eorrespondiug^ but as to which something is said under the heads 
referred to. 



In presenting this new edition the Publisher feels called upon to 
state, that it is an exact reprint of the previous one published by 
Mr. Chatles Knight^ at £l 16«., and that the only alteration is in the 
title and price. 

York Street, Sept 1 848. 
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ABATTOIR. 

LNDONMENT is a term used in 
ne insurance. Before a person who 
nsared a ship or soods can demand 
I an insurer or nndenrriter the sti- 
led compensation for a total loss of 
ship or goods, he must abandon or 
iquish to the insurer all his interest 
ay part of the property which may 

BATTOIR, the name given by the 
ich to the public slaughter-houses 
'h were established in Paris hj a de- 
of Napoleon in 1810, and miished 
318. There are three on the north, 
two on the south side of Paris, not 
from the barriers, and about two 
s from the centre of the city. The 
e markets for ihe supply of Paris are 
ral miles distant, and uie cattle are 
sn from them round the exterior 
evards to the abattoirs, and conse- 
itly do not enter the city. The con- 
;mon of Paris in 1840 was 92,402 
I, 437,359 sheep, 90,190 pigs, and 
34 calves: the number of butchers, 
if whom are required to take out a 
ce, does not much exceed five 
Ired. At one of the abattoirs each 
her has his slaughter-house, a place 
ceeping toe meat, an iron rack for 
w, pans for melting it, and a place 

convenience for giving cattle hay 
water, and where they may be kept 
re being slaughtered. A fixed sum 
arged ror this accommodation, and in 
I Uie fee was 6 francs for each ox, 
for a cow, 2 fr. for a calf, and 10 c. 
El sheep. The income of the esta- 
iment, arising from these fees, the 
of manure, &c., was above 48,000^ in 
}. It is stated in Dulaure's * Paris,' 

the fee paid for each head of cattle I 



ABATTOIR. 

includes all the expenses of slaughtering ; 
but a witness who was examined before a 
Parliamentary Cknnmittee on Smithfield 
Market, and who had visited Paris for the 
purpose of inspecting the abattoirs, says 
that ihe butchers employ fheir own men. 
Dulaure's account is probably correct. The 
butchers can have their cattle slaughtered 
at any hour of the night, but they must 
take away the meat at night There is an 
inspector appointed at each abattoir, and 
means are taken to prevent unwholesome 
meat getting into consumption. There 
are slaughter-houses under public regu- 
lations in most of the continental dties ; 
and those of New York and Philadelphia 
and some other of the cities of the ijne- 
rican Union are, it b said, placed on a 
similar footing. The medicid profesnon 
in France attach great importance to 
slaughter-houses being strictly regulated, 
and removed from the midst of the pogu" 
lation. 

The great cattle-market in Smithfield 
for the supply of London existed above 
five centuries ago, but the spot was at 
that time a piece of waste ground beyond 
the city, instead of being, as at present, 
surrounded by a dense population. In 
1842 there were sold in Smithfield Mar- 
ket 175,347 cattle, and 1,468,960 sheep, 
and at least this number are annually 
slaughtered within the limits of the me- 
tropolis. There are slaughtermen who 
kill for other butchers frequently above a 
hundred head of cattle, and perhaps five 
or six hundred sheep every week ; many 
butchers kill for themselves to a consider- 
able extent ; and there are few who have 
not accommodation for slaughtering and 
dressing a few sheep, either in the cellar 
underneath their shop, ot \n \!iie t«u fA. 

-ft 
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their premises. The business of slaagh- 
tering cattle and sheep in London is con- 
dacted jost in the way most convenient 
to the batcher, without reference to the 
oonvenience and comfort of the public. 
There are slaughter-houses for sheep 
withm fifty yards of St. Paul's Church- 
yard, and within a hundred and fifty 
yards of Ludgate-street, one of the great 
thoroughfares of London. The fear of 
creating a nuisance, cognisable as such by 
the law, is in some measure a substitute 
for the vigilant inspectorship maintained 
in the public slaughter-houses on the con- 
tinent; and those who slaughter cattle 
know that in proportion as their esta- 
blishments are cleanly and well venti- 
lated, it is easier to keep the meat in a 
proper state ; but the ignorant, the care- 
less, and those who cannot afford to im- 
prove the accommodation and conveni- 
ence of their slaughter-houses, require to 
be placed under the restraint of positive 
regulations. A general police regulation 
on the subject is thought to be necessary 
by many persons. In the Report of the 
Parliamentary Committee on Smithfield 
Market, to which allusion has already 
been made, the question of establishing 
abattoirs in London is noticed. The 
butchers objected to them on account of 
the expenses to which they would be put 
by having to carry the meat to their 
shops; and they aJleged also that the 
meat would not keep so well in conse- 
quence of being removed so soon after 
being killed. These objections apply in 
some degree to the present system, under 
which the great slaughtermen kill for the 
butchers of a certain district, though the 
district is certiJnly much smaller than 
would be attached to one of several 
abattoirs. 

By 4 & 5 Henry VII. c. 3, butchers 
were prohibited from killing cattle within 
the walls of the city of Loudon, on ac- 
count of *' the annoyance of corrupt airs 
engendered by occasion of blood and 
other foul things coming by means of 
daughter of beasts and scalding of swine.'* 
In 1 532-3 this act was partially repealed 
by 24 Htn. VIII. c. 16, the preamble of 
wbich recited that since the act 4 & .5 
Men. VII. the butchers of London had 
joade drains to carrj oft the filth &om 



their slaughter-houses, and had adopted 
regulations for avoiding nuisances undn 
the advice of the corporation of the eitj: 
and they also alleged that ihe cost or 
carrying and re-carrying meat made it 
dear. It was then enacted that the act 
aforesaid should not extend to butehoB 
within the city, who may kill within the 
walls. 

ABBEY (from the French Abbaye\ a 
religious communi^ presided over l^ an 
abbot or abbess. When the superior wai 
denominated a Prior, the establislmient 
was called a priory ; but there was la^ 
terly no real distinction between a pri(N!y 
and an abbey. The priories appear to 
have been all originally off-shoots firam 
certain abbeys, to which they oontiniied 
for some time to be regarded as subordii- 
nate. The wealthiest abbeys, in fbrmer 
times, were in Germany ; and of all sndi 
foundations in the world the most splen* 
did and powerful was that of Fulda, or 
Fulden, situated near the town of the 
same name in Franconia. This monas- 
tery, which belonged to the order of St, 
Benedict, was founded by St. Boni&ce, in 
the year 784. Everjr candidate for ad- 
mission into the princely brotherhood 
was required to prove his nobility. The 
monks them^lves elected their abbol 
from their own number ; and that digni- 
tary became, by right of his office, Arch- 
Chancellor to the Empress, and Prince- 
Bishop of the diocese of Fulda. He 
claimed precedence over all the other 
abbots of Germany. One of the first 
effects of the Reformation, both in Eng- 
land and in Germany, was the destruction 
of the reli^ous houses; in England 
their extinction was complete. ' [Mona» 

TERY.] 

In the early times of tiie French mon^ 
archy the term abbey was applied to a 
duchy or earldom, as well as to a reli- 
^ous establishment ; and the dukes and 
counts called themselves abbots, although 
they remained in all respects secular per> 
sons. They took this title in consequence 
of the possessions of certain abbeys 
having been conferred upon them by tne 
crown. 

ABBOT, the title of the superior of 
certain establishments of religious per- 
sons o£ the xna\e ^x, iik<&iifi;& Qai!Ski<<A^\^^ 
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.The word abboif or abbot, as it has been 
sonetimes written, comes from abbatta, 
As genitiTe of aJbliu, which is the Greek 
and LiUin fi»rm of the Syriac 0660, of 
which the original is the Hebrew ab, 
fiidier. It is, therefore, merely an epithet 
of respect and reverence^ and appears to 
have been at first applied to any member 
of the clerical order, jost as the French 
*p^' and the English *&ther,' which 
have llie same signification, still are in 
fhid Roman Catholic church. In the ear- 
liest ace of monastic institntions, how- 
ever, £e monks were not priests; they 
were merely holy persons who retired 
from ihe world to Uve in common, and 
the abbot was that one of their number 
whom ihej chose to preside over the 
association. The general regulations for 
monasteries, monks, and abbots (Hegu- 
meni) of the Emperor Justinian, in the 
dxth century, are contained in the Fifth 
Novel. In rc^gard to general eccle- 
siastical disciplme, all these communi- 
ties were at this time subject to the 
Indu^ of the diocese, and even to the 
pastor of the parochial district within 
the bounds of which they were esta- 
blished. At length it began to be usual 
ftr tlie abbot, or, as he was called in the 
Greek Church, the Archimandrite (that 
is, the chief monk), or the Hegumenos 
(tiiat is, the leader), to be in orders ; and 
since the sixth century monks generally 
have been priests. In point of dignity 
an abbot is considered to stand next to a 
bishop ; but there hare been many abbots 
in different countries who have claimed 
almost an equality in rank with the epis- 
copal order. A minute and learned ac- 
count of the different descriptions of 
abbots may be found in Du Gauge's 
Glossary, and in Carpentier's Supplement 
to tiiat work. In England, acconling to 
Coke, there used to be twenty -six abbots 
(Fuller says twenty-seven), and two 
priors, who were lords of parliament, and 
lat in the House of Peers. These, some- 
times designated Sovereigns, or General 
abbots, wore the mitre (tiiough not ex- 
actly the same in fashion with that of the 
bishops), carried the crozier (but in their 
right hands, while the bishops carried 
theirs in their left), and assumed the 
episcopal style of lord. Some croziered ^ 



abbots, again, were not mitred, and others 
who were mitred were not croziered. 
Abbots who presided over establishments 
that had sent out several branches were 
styled cardinal-abbots. There were like- 
wise in Grermany prince-abbots, as wdj 
as prince-bishops. In early times w€ 
read of field-abbots (in Latin, AbbtOei 
Militea), and abbot-copits (Abbo'Co' 
mites, or Abbi-Comitea), These were 
secular persons, upon whom the prince 
had bestowed certain abbeys, for which 
they were obliged to render military ser- 
vice as for common fiefs. A remnant of 
this practice appears to have subsisted in 
our own country long after it had been 
discontinued on the Continent Thus, in 
Scotiand, James Stuart, the natural son 
of James V., more celebrated as the 
Begent Murray, was, at the time of the 
Reformation, prior of St Andrew's, al- 
though a secular person. And the secu- 
larization of some of the German eccle- 
siastic dignities has since occasioned 
something like a renewal of the ancient 
usage. We have in our day seen a prince 
of the House of Brunswick (the late Duke 
of York) at the same time commander-in- 
chief of the British army and Bishop of 
Osnabruck. The efforts of the abbots to 
throw ofi^ the authority of their diocesans 
long disturbed the church, and called 
forth severe denunciations from several 
of the early councils. Some abbeys, how- 
ever, obtained special charters, which 
recognized their independence; a boon 
which, although acquired at first with 
the consent of the bishop, was usually 
defended against his succcESors with the 
most jealous punctiliousness. Many of 
the abbots lived in the enjoyment of great 
power and state. In ancient times they 
possessed nearly absolute authority in 
their monasteries. " Before the time of 
Charlemagne," says Gibbon, " the abbots 
indulged themselves in mutilating their 
monl^ or putting out their eyes ; a pun- 
ishment much less cruel than the tre- 
mendous tfode in pace (the subterraneous 
dungeon or sepulchre), which was after- 
wards invented." The picture which this 
writer draws of what he calls " the abject 
slavery of the monastic discipline is 
very striking. " The actions of a monk, 
his words, and e\eii \n& \2[iQ»\)^\&^^«(% 
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detennined by an inflexible rule, or a 
capricions superior: the slightest offences 
were corrected by disgrace or confine- 
ment, extraordinary fa^ or bloody fla- 
gellation ; and disobedience, murmur, or 
elay, were ranked in the catalogue of 
the most heinous sins." The external 
pomp and splendour with which an abbot 
was in many cases surrounded, corre- 
sponded to the extensiye authority which 
he enjoyed within his abbey, and through- 
out his domains. St. Bernard is thought 
to refer to the celebrated Luger, abbot of 
St Denis, in the beginning of the twelfth 
century, when he speaks, in one of his 
writings, of haying seen an abbot at the 
head of more than 600 horsemen, who 
seryed him as a cortege. " By the pomp 
which these dignitaries exhibit,'' adds the 
saint, '*you would take them, not for 
superiors of monasteries, but for the lords 
of casile8,^not for the directors of con- 
sciences, but for the governors of pro- 
vinces.*' This illustrates a remark which 
Gibbon makes in one of his notes : — ** 1 
have somewhere heard or read the frank 
confession of a Benedictine abbot : — ' My 
vow of poverty has given me 100,000 
crowns a year, my vow of obedience has 
raised me to the rank of a sovereign 
prince.* " Even in the unreformed parts 
of the Continent, however, and long be- 
fore the French Revolution, the powers of 
the heads of monasteries, as well as those 
of other ecclesiastical persons, had been 
reduced to comparatively narrow limits ; 
and the power both of abbots and bishops 
had been subject^ in all material points 
to the civil authority. The former 
became merely guardians of the rule of 
their order, and superintendents of the 
internal discipline which it prescribed. 
In France this salutary change was 
greatly &cilitated by the concordat made 
by Francis I. with Pope Leo X. in 1516, 
whidi gave to the king the right of no- 
minating the abbots of nearly every 
monastery in his dominions. The only 
exceptions were some of the principal and 
most ancient houses, which retained the 
privilege of electing their superiors. The 
title of abbot has also been borne by the 
civil anthoiitJeB in some places, especially 
smong tlie Genoese, one of whose chief 
magistnttes used to be calle<] the Abbot 



of the People. Nor must we forget an- 
other application of the term which was 
once famous in onr own and other coun- 
tries. In many of the French towns there 
used, of old, to be annually elected from 
among the burgesses, by the magistrates, 
an Abb^ de Liesse (in Latin, Abbas 
Lsetitise), that is, an Abbot of Joy, who 
acted for the year as a sort of master f3it 
the revels, presiding over and directing 
all their public shows. Among the re- 
tainers of some great families in England 
was an ofBcer of a similar description, 
styled the Abbot of Misrule ; and in Scot- 
land the Abbot of Unreason was, before 
the Reformation, a personage who acted 
a principal part in tne diversions of the 
populace, and one of those whom the zeal 
of the reforming divines was most eager 
in proscribing. 

ABDICATION (from the Latin nft- 
dicatio), in general is the act of re- 
nouncing and giving np an office by the 
voluntary act of the party who holds it 
The term is now generally applied to the 
giving up of the kingly office ; and in 
some countries a king can abdicate, 
in the proper sense of that term, when- 
ever he pleases. But the King of Eiu^ 
land cannot abdicate, except with tne 
consent of the two Houses of Parliament, 
in any constitutional form ; for a proper 
abdication would be a divesting Imn- 
self of his regal powers by his own will, 
and such an abdication is inconsistent 
with the nature of his kingly office. It 
is, however, established by a precedent 
that he does abdicate, or an abdication 
may be presumed, if he does acts which 
are inconsistent with and subversive of 
that system of government of which he 
forms a part. In Blackstone's * Com- 
mentaries,' vol. i. pp. 210-212, and iv. 
p. 78, mention is made of the resolu- 
tion of both Houses, in 1688, that 
**King James II. having endeavoured 
to subvert the constitution of the king- 
dom, by breaking the original con* 
tract between king and people; and by 
the advice of Jesuits and other wickeid 
persons, having violated the fundamental 
laws, and having withdrawn himself out 
of the kingdom; has abdicated the go> 
vernment, and that the throne is thereliqr 
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of Lords and Commons assumed the doc- 
trine of an original contract between the 
kinff and the people as the fSoondation 
of ueir declaration that James II. had 
abdicated tlie throne ; and Blackstone, in 
arguing upon this declaration, assnmes, 
what » contrary to the evidence of his- 
tory, that the powers of the King of Eng- 
land -were originally delegated to him by 
fbe nation. 

It appears, by the parliamentary de- 
bates at diat period, that in the con- 
ference between the two Hooses of Par- 
liament, previous to the passing of the 
statute wnich settled the crown upon 
Wil£am IIL, it was disputed whether 
the word ' abdicated,' or * deserted,' should 
be the term used, to denote in the Jour- 
nals the conduct of James II. in quitting 
the country. It was then resolved that 
the word * abdicate ' should be used, as 
including in it the mal-administralion of 
his government. But in coming to this 
resolution the Houses gave a new mean- 
ing to the word. 

Among the Romans the term Abdicatio 
signified generally a rejection or giving 
up of a thing, and a magistrate was said 
to abdicate who for any reason ^ve up 
hss office before the term was expired. 

Tlie term Resignation, according to 
Ihi glkli usage, has a different meaning 
from abdication ; though it is stated that 
these words are sometimes confounded. 
[Resignation.] 

ABDUCTION (from the Latin word 
Muctio, which is from the verb abducere, 
to lead or carry off) Is an unlawful 
taking away of the person of another, 
whether of child, wife, ward, heiress, or 
women generally. 
Abduction of child, [Kidnapping.] 
Abduction qf wtfe may be either by 
Cfea violence, or by fraud and persuasion, 
toough the law in both cases supposes 
force and constraint The remedy given 
to the husband in such a case is an action, 
by which he may recover, not the pos- 
session of his wife, but damages for taking 
her away ; and also, by statute of 3 Ed- 
ward I. c. 13, the offender shall be im- 
prisoned for two ^ears, and lined at the 
ffteasure of the king. The husband is 
also entitled to recover damages against 
ueh as persuade ami entice the wife to 



live separate from him without sofideiit 
cause. 

Abduction of ward, A guardian is 
entitled to an action if his ward be taken 
frt)ra lum, but for the damages recovered 
in such action he must account to his 
ward when the ward comes of age. This 
action is now nearly superseded br a 
more speedy and summary method of re- 
dressing all complaints relative to guar- 
dians and wards, — namely, by application 
to the Court of Chancery. 

Abduction of heiress. By 9 George 
IV. c 31, § 19, when any woman shall 
have any interest, legal or equitable, pre- 
sent or rature, in an^ estate real or per- 
sonal, or shall be heiress presumptive, or 
next of kin to any one luiving such in 
terest, any person who from motives of 
lucre shul take or detain her against her 
will for the purpose of her being marriec 
or defiled, and all counsellors, aiders 
and abettors of such offences are declarea 
guilty of felony, and punishable by trans- 
portation for life, or not less than seven 
years, or imprisonment with or without 
hard labour. The taking of any un- 
married girl under sixteen out of the pos- 
session of a parent or guardian is decliured 
a misdemeanor, and is punishable by fine 
and imprisonment (§ 20). The marriage, 
when obtained by means of force, may oe 
set aside on that ground. In this case, as 
in many others, fraud is legally consi- 
dered as equivalent to force ; and, conse- 
<^nently, in a case where both the abduc- 
tion and marria^ were voluntary in foct, 
they were held m law to be forcible, the 
consent to both having been obtained by 
fraud. (See the case of the King v. 
Edward Gibbon Wak^eld,) 

Abduction of women generally. The 
forcible abduction and marriage of women 
is a felony. Here, and in the case of 
stealing an heiress, the usual rule that a 
wife shall not give evidence for or against 
her husband is departed from, for in such 
case the woman can with no propriety be 
reckoned a wife where a main ingre- 
dient, her consent, was wanting to the 
contract of marriage ; besides which thero 
is another rule of law, that ** a man shall 
not take advantage of his own wrong," 
which would obvioiisV'y \>e ^oTve \i«^,\\ 
he who carries off a -^oinasi ^\A^ \s^ 
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forcibly marrying her, prevent her from 
being evidence against him, when die 
was perhaps the only witness to the &ct 

By 5 & 6 Vict c 38, § 11, charges 
of aoduction of women and girls cannot 
be tried by justices at sessions, but most 
take place iu a superior court 

ABEYANCE u a legal term, derived 
from the French hayer^ which, says Ri- 
chelet, means to " look at anything with 
mouth wide open." Coke (Co. Litt. 342, 
b.) explains the term thus, '* En abeiance, 
that is, in expectation, of the French bayer 
to expect For when a parson dieth, we 
say that the freehold is m abeyance, be- 
cause a successor is in expectation to take 
it ; and here note the necessity of the true 
interpretation of words. If tenant pur 
terme <JP autre vie dieth, the freehold is said 
to be in abeyance until the occupant en- 
tereth. If a man makes a lease for life, 
the remainder to the right heirs of J. S., 
the fee-simple is in abeyance until J. S. 
dieth. And so in the case of the parson, 
the fee and right is in abeyance, that is 
in expectation, in remembrance, entend- 
ment or consideration of law, in consi- 
deratione sive intelligentia le^ ; because 
It is not in any man living; and the 
right that is in abeyance is said to be 
in nubibus, in the clouds, and therein 
hath a qusditie of £une whereof the poet 
speaketh: 

'Ingrediturque solo et caput inter nubiUcondit.* ** 

Such is a specimen of the ridiculous 
absurdity with which Coke seeks to re- 
lieve the dryness of le^ learning. 

The expression that the freehold or 
the inheritance of an estate is in abeyance 
means that there is no person in whom 
the freehold or the inheritance is then 
vested, and that the ownership of the free- 
hold or of the inheritance is waiting or 
expecting for an owner who is to be ascer- 
tained. This doctrine of the suspense of 
the freehold or of the inheritance is re- 
pugnant to the ^neral principles of the 
tenure of land in England. By the old 
law, it was always necessary that some 
person should be in existence as the 
representative of the fee or freehold for 
the discharge of the feudal duties, and 
to answer the actions which might be 
bnwgbt for the £e£', and thus the maxim 



arose that the freehold of lands could 
never be in abeyance. Still it was ad- 
mitted that both the inheritance and the 
freehold might in some cases be in abey- 
ance. Thus, in the case of glebe lands 
belonging to parsons, and of lands held 
by biuiops and other corporations sole, it 
is said mat the inheritance must always 
be in abeyance, as no one can, under any 
circumstances, be entitled to more than 
an estate for life in these lands; and 
during a vacancy of the church, it is said 
that the freehold is in abeyance, for there 
is then no parson to have it, and it is said 
that the freehold cannot be in the patron, 
who, though he possesses a right to pre- 
sent to the benefice, has no direct interest 
in the land annexed to it. This subject 
is fiirther considered under Tenure. 

But whatever may be the true doctrine 
of abeyance in the case just mentioned, it 
is certain that such an abeyance cannot 
be created by the voluntary acts of nar- 
ties. Thererore if a man grant land in 
such a manner that the immediate free- 
hold would, if the deed were allowed to 
operate, be in abeyance, it is a rule of law 
that the deed by which such a grant is 
made, is void; and if the grant be so 
framed that the inheritance would be in 
abeyance, it is a rule of law that the 
inheritance shall remain in the person 
who makes the pant The object of 
this rule of law is to prevent the pos- 
sibility of the freehold subsisting for a 
time without an owner. Also, " When a 
remainder of inheritance is limited in 
contingency by way of use or devise, the 
inheritance in the mean time, if not other- 
wise disposed of, remains in the grantor 
and his heirs, or, in the heirs of the testator, 
until the contingelM^y happens to take it 
out of them." (Feame, Contingent Be- 
mainderSf p. 513, 4th edit.) 

Titles of Honour are also sometimes 
said to be in abeyance, which occurs when 
the persons next in inheritance to the last 
possessor are several females or co-par- 
ceners. In this case the titie is not ex- 
tinct, but is in abeyance; and may be 
revived at any time by the king. Several 
instances of the exercise of this preroga- 
tive are on record both in ancient and' 
modem times. (Coke upon LittIetoI^ 
165, 0.^ 
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Among the Boma&s an hereditas, of 
i^iich the heres was not yet ascertained, 
mn aaid ^jacere;* and this is a case 
vhich corresponds to the abeyance of the 
fiiglish law. When the heres was ascer- 
tUMd, his rights as heres were considered 
to commence from the time of the death 
of the testator or the intestate. Daring 
tke interral between tiie death and the 
aseertunment of the heres, the herediias 
was sometimes spoken of as a person ; and 
sometimes it was viewed as representing 
the defunct. These two modes of view- 
ing the hereditas in this intermediate time 
express the same thing, the legal capacity 
of the defunct The reason for this fiction 
was peculiar to the Roman law, and it had 
no ouier object than to &cilitate certain 
acquisitions of property by means of 
slaves who were a pa^ of the hereditas. 
A slave could in many cases acquire for 
his master ; but in the case of an hereditas 
jaoens, the slave could only acquire for 
the benefit of the hereditas by virtue of a 
fiction that he had still an owner of pro- 
per legal capacity. The fiction accord- 
mglr made the acquisition of the slave 
vuid by reference to the legal capacity of 
his defunct owner, which was known, and 
not to the condition of the unascertained 
heres, who might not have the necessary 
legal euMicity. Thus, if a Roman, who 
had a legal capacity to make a will, 
died intestate, and one of the intestate's 
slaves was appointed his heres by an- 
other person, the slave could take as 
heres for the benefit of the hereditas 
to which he belonged, by virtue of the 
fiedon which gave to this hereditas the 
legal capacity of the defunct intestate, 
^vigny. System des heutigen RUmiachen 
ReiAts^ li. 363.) 

ABILITY; CAPACITY, LEGAL. 
[Aqe; Wife.] 

ABJURATION (of the Realm) sig- 
nifies a sworn banishment, or the taking 
of an oath to renounce and depart from 
the realm for ever. Bv the ancient com- 
HOQ law of England, if a person guilty of 
any felony, excepting sacrilege, fled to a 
parish church or churchyard for sanc- 
toary, he mi^t, within forty days after- 
wards, go clothed in sackcloth before the 
eoroner, confess the full particulars of his 
guilty and take an oetb toabjure the king" 



dom for ever, and not to return withont 
the king's licence. Upon making his 
confession and taking this oath, he be- 
came attainted of the felony ; he had forty 
dajTS from the day of his appearance befbre 
the coroner to prepare for his departure, 
and the coroner assigned him such port 
as he chose for his embarkation, to which 
he was bound to repair immediately with 
a cross in his hand, and to embark with 
all convenient speed. If he did not go 
immediately out of the kingdom, or if he 
afterwards returned into England with- 
out licence, he was condemned to be 
hanged, unless he happened to be a clerk, 
in which case he was allowed the benefit 
of clergy. This practice, which has ob* 
vious marks of a religious origin, was, by 
several regulations in the reicn of Henrr 
VIII., in a great measure £scontinuea, 
and at len^n by the statute 21 James I. 
c 28, all privilege of sanctuary and ab* 
juration consequent upon it were entirely 
abolished. In the reign of Queen Eliza- 
beth, however, amongst other severities 
then enacted against Roman Catholics and 
Protestant Dissenters convicted of having 
refused to attend the divine service of the 
Church of England, they were by statute 
(35 Eliz. c. I) required to abjure the 
realm in open court, and if thev refhsed 
to swear, or returned to England without 
licence after their departure, they were to 
be adjudged felons, and to suffer death 
without benefit of clergy. Thus the 
punishment of abjuration inflicted by this 
Act of Parliament was far more severe 
than abjuration for felony at the common 
law : in the latter case, the felon had the 
benefit of clergy ; in the former, it was 
expressly taken away. Protestant Dis- 
senters are expressly exempted from this 
severe enactment by the Toleration Act ; 
but Popish recusants convict were liable 
to be called upon to abjure the realm for 
their recusancy, until a statute, passed in 
the 31 Geo. III. (1791), relieved them 
from that and many other penal restric- 
tions upon their taking the oathd of alle- 
giance and abjuration. 

ABJURATION {Oath of). This is 
an oath asserting the title of the present 
royal family to the crown of England. It 
is imposed by 13 Will. III. c. 6; 1 Geo. 
L c 13 ; and 6 G^ ill. e. ^^. ^^ ^ 
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oath the jaror recognises the right of the 
king under the Act of Settlement, engages 
to support him to the utmost of the puror's 
power, promises to disclose all traitorous 
conspiracies against him, and expressly 
disclaims any right to the crown of Eng- 
land by the descendants of the Pretender. 
The juror next declares that he rejects 
the opinion that princes excommuni- 
cated by the Pope may be deposed or 
murdered ; that he does not believe that 
the Pope of Rome or any other foreign 
prince, prelate, or person has or ought to 
have jurisdiction directly or indirectly 
within the realm. The form of oath 
taken hy Roman Catholics who sit in 
either House of Parliament is given in 
10 Geo. IV. c. 7 (the Roman Catholic 
Relief Act). The first part of the oath is 
similar in substance to the form required 
under 6 Geo. III. c. 53. The following 
part of the oath is new : — " I do hereby dis- 
claim, disavow, and solemnly abjure any 
intention to subvert the present Church 
Establishment as settled by law within this 
realm; and I do solemnly swear that I 
will never exercise any privilege to which 
I am or may become entitled to disturb or 
weaken the Protestant religion or Pro- 
testant government in the United King- 
dom ; and I do solemnly, in the presence 
of God, profess, testify and declare that I 
do make this declaration, and every part 
thereof, in the plain and ordinary sense 
of the words of this oath, without any 
evasion, equivocation, or mental reserva- 
tion whatsoever." Biefore the passing of 
this Act (10 Geo. IV. c. 7), the oath and 
declaration required to be taken and made 
us qualification for sitting and voting in 
Parliament were the oaths of allegiance, 
supremacy, and abjuration, and &e de- 
clarations commonly called the decla- 
rations against transubstantialion, the in- 
vocation of saints, and the sacrifice of the 
mass. 

The case of a member of the House of 
Commons becoming converted to the Ro- 
man Catholic faith after he had taken his 
seat, occurred for the first time since the 
passbg of 10 Geo. IV. c. 7, in the session 
of 1844, and is thus noticed in the Votes 
and Proceedings of the House, dated May 
13: — "Charles Robert Scott Murray, 
tequire, member for tke county of Buck- 



ingham, having embraced the Ronum 
Catholic religion, took and subscribed the 
oath required to be taken and subscribed 
by Roman Catholics." 

The word Abjuratio does not occur in 
classical Latin writers, and the verb Ab- 
jurare, which often occurs, signifies to 
deny a thing falsely upon oath. 

ABORI'GINES, a term by which we 
denote the primitive inhabitants of a conn- 
try. Thus, to take one of the most striking 
instances, when the continent and islands 
of America were discovered, they were 
found to be inhabited by various races <^ 
people, of whose immicration into those 
regions we have no historical accounts 
All the tribes, then, of North America 
may, for the present, be considered as 
aborigines. We can, indeed, since the 
discovery of America, trace the move- 
ments of various tribes from one part of 
the continent to another ; and, in this point 
of view, when we compare the trib^ om 
with another, we cannot call a tribe which 
has changed its place of abode, abori- 
ginal, with reference to the new country 
which it has occupied. The Norm 
American tribes that have moved from 
the east side of the Mississippi to the west 
of that river are not aborigines in their 
new territories. But the whole mass of 
American Indians must, for the present, 
be considered as aboriginal with respect 
to the rest of the world. The En^iish» 
French, Germans, and others, who have 
settled in America, are, of course, not ab- 
origines with reference to that continent^ 
but settlers, or colonists. 

If there is no reason to suppose that we 
can discover traces of any people who in- 
habited England prior to and different 
from those whom Julius Csesar found 
here, then the Britons of Caesar's time are 
the aborigines of this island. 

The term aborigines first occurs in the 
Greek and Roman writers who treated of 
the earlier periods of Roman histoir, and, 
though interpreted by Dionysius of Hali- 
camassus (who writes it, in common with 
other Greek authors, *Afitopiywes, or *Aj8o- 
piytvfs, or *Afi«opiy7yoi) to mean ancesiorSf 
it is more probable that it corresponds to 
the Greek word autochthones. This latter 
designation, indeed, expresses the most 
remote possible origin of a nation, fc»r it 
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ligiiifies ''people coeval with the land 
which they inhabit" The word abori- 
gines, though perhaps not derived, as 
some snj^iose, from Uie Latin words ab 
and origo, still has the appearance of 
being a general term analogous to autoch- 
Humes, and not the name of anv people 
really known to history. The Aborigines 
of the ancient legends, interwoven with 
the history of Rome, were, according to 
Gate, the inhabitants of part of the coun- 
try south of the Tiber, called by the Ro- 
mans Latium, and now the Maremma of 
the Campagna di Roma. (Niebuhr, Bo- 
Mfffi History.) 

The wora aborigines has of late come 
into general use to express the natives of 
various parts of the world in which Eu- 
ropeans have settled; but it seems to be 
limited or to be nearly limited to such 
natives as are barbarous, and do not cul- 
tivate the ground, and have no settled ha- 
bitations. Some of the later Roman 
writers, as Sallust, describe the Italian 
aborigines as a race of savages, not living 
in a regular society: a description which, 
as Niebuhr remarks^ is probably nothing 
else than an ancient speculation about the 
progress of mankind Arom animal rude- 
ness to civilization. Such a speculation 
was very much to Sallust's taste, and we 
find it also in Lucretius and Horace. Pro- 
bably the modem sense of this word and 
the sense in which Sallust uses it agree 
more nearly than appears at first. The 
aborigines of Austridasia and Van Die- 
men's Land (if there are any left in Van 
Diemen's Land) are so called as being 
savages, though the name may be appliea 
with equal propriety to cultivators of the 
ground. Some benevolent people suppose 
that aborigines, who are not cultivators 
of the ground, may become civilized like 
Europeans. But it has not yet been 
proved satis&ctorily that this change can 
be effected in any large numbers; and if 
it can be effected, it is an essential condi- 
tion that the aborigines must give up 
their present mode of life and adopt that 
of the settlers. But such a change is not 
easy : even in the United States of North 
America it has been only partially effected. 
The wide expanse of country between the 
Mississippi and the Atlantic is new nearly 
ckared of the aborigines, and the white | 



man, who covets the possession of land, 
will follow up his victory till he has oc- 
cupied every portion of the C(Hitinent 
which he finds suitable for cultivation. 
The red man must become a cultivator, 
or he must retire to places where the 
white man does not thmk it worth his 
while to follow him. The savage abori- 
gines do not pass from what we call bar- 
barism to what we call civilization with- 
out being subjected to the force of external 
circumstances, that is, the presence among 
them of settiers or conquerors. There is 
no more reason for supposing that hunts- 
men will change their mode of life, such 
as it is, without being compelled, than that 
agricultural people will change theirs. 
Aborigines, then, as we now understand 
them, will remain what thev are until 
they are affected by foreign mterconrse ; 
and this intercourse will either destroy 
them in the end, a result which is con- 
firmed by most of our experience, or it 
will change their habits to those of their 
conquerors or the settiers among them, 
and so preserve them, not as a distinct 
nation, for that is impossible, but by in- 
corporating them among the foreigners. 
A nation of agriculturists, though con- 
quered, may and does endure, and may 
preserve its distinctive character; a na- 
tion of savages can only endure as such 
by keeping n'ee from all intercourse with 
an agricultural and commercial people. 

ABORTION. [Homicide.] 

ABROGATION. [Law.] 

ABSENTEE. This is a term applied^ 
generally bjr way of reproach, to that 
class of capitalists who derive their in- 
come from one country, and reside in 
another country, in which they expend 
their income. We here propose to state 
some of the more material points in the 
controverted question, whether the con- 
sumption of absentees is an evil to the 
particular country from which they de- 
rive their revenues. There is a decided 
tendency in the progress of social inter- 
course to loosen the ties which formerly 
bound an individual or a family to one 
particular spot. From the improvement 
of roads, and the rapidity and certainty 
of steam navigation, Dublin is now as 
near, in point of time, to London, as Bath i 
was half a century ago \ and the distaoM 1 
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between England and ererjr part of the 
Continent is in the same way dail} dimi • 
nishing. The inducements to absentee- 
ism, whether from Ireland to England, 
or from England to the Continent, are 
constantly increasing; and it is worth 
while considering whether the evils of 
absenteeism are so great as some suppose, 
or whether, accormng to a theory that 
was much in vogue some years ago, ab- 
senteeism is an evil at all. 

The expenditure of a landed proprietor 
resident upon his estate calls into action 
the industry of a number of labourers, 
domestics, artisans, and tradesmen. If 
the landlord remove to another part of 
the same country, the labourers remain ; 
the domestic servants probably remove 
with him ; but the artisans and tradesmen 
whom he formerly employed lose that 
profit which thev once derived by the 
exchange of their skill or commodities 
for a portion of the landlord's capital. It 
never occurs to those who observe and 
perhaps deplore these changes, that the 
landlord ought to be prevented fh)m 
fpending his money in what part of his 
own country he pleases. They conclude 
that there is only a firesh distribution of 
the landlord's revenues, and that new 
tradesmen and mechanics have obtained 
the custom which the old ones have lost, 
But if the same landlord go to reside in 
a foreign country — ^if the Englishman go 
to France or Italy, or the Irishman to 
England— it is sometimes asserted that 
the amount of revenue which he spends 
in the foreign country is so much clear 
loss to the country from which he derives 
his property, and so much encouragement 
withdrawn from its industry ; and that he 
ought, therefore, to be compelled to stay 
at home, instead of draining his native 
land for the support of foreign rivals. 
Some economists maintain that this is a 
popular delusion, and that, in point of 
ract, the revenue spent by the landlord in 
a foreign country nas precisely the same 
effect upon the industry of his own coun- 
try as if his consumption took place at 
home, for that, in either case, it is un- 
productive consumption. We will en- 
deavour to state their arguments as briefly 
M§ we can. 

We will suppose a landowner to derive 



an income of lOOO/. a year from an estate 
in one of our agricultural counties. We 
leave out of the consideration whether he 
resides or not upon his estate, and en- 
deavours, by his moral influence, to im- 
prove the condition of his poorer neigh- 
bours, or lets his land to a tenant The 
landowner may reside in London, or 
Brighton, or Cheltenham. With hia 
rents he probably purchases many ar- 
ticles of foreign production, which have 
been exchanged for the productions of 
our own country. There are few people 
now who do not understand that if we 
did not take from foreigners the goods 
which they can produce cheaper and 
better than we can, we should not send 
to foreigners the goods which we can 
produce cheaper and better than they 
can. If we did not take wines from the 
continental nations, for instance, we 
should not send to the continental nations 
our cottons and hardware ; and the same 
principle applies to all the countries of 
the earth with which we have commer- 
cial intercourse. The landlord, there- 
fore, by consuming the foreign wines 
encourages our own manufactures of 
cotton and hardware, as much as ii^ 
drinking no foreign wine at all, he ap- 
plied the money so saved to the dire^ 
purchases of cotton and hardware at 
home. But he even bestows a greater 
encouragement upon native industry, by 
consuming wine which has been ex- 
changed for cotton and hardware, than if 
he abstained from drinking the wine ; for 
he uses as much cotton and hardware as 
he wants, as well as the wine ; and by 
using the wine he enables other people 
in Europe to use the cotton and hard- 
ware, who would otherwise have gone 
without it For all that he consumes of 
foreign produce, some £kiglish produce 
has been sent in exchange. Whatever 
may be the difference between the go- 
vernment accounts of exports and imports 
(than which nothing can be more falla- 
cious), there is a real balance between 
the goods we send away and the goods 
we receive ; and thus the intrinsic value 
of all foreign trade is this, — that it opens 
a larger store of commodities to the con- 
sumers, whilst it develops a wider field 
of industry for the producers. Then 
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ued to be a notion, which for nuiny 
yean affected oar le^slationi that unless 
we sent away to foreigners a great many 
more goods than we received from them, 
or, m other word^ unless our exports 
were much greater in value than our im- 
portB» the buance of trade was against us. 
[Baulnce of Trade.^ This notion was 
founded upon the belief that if we sent 
away a greater amount of goods than 
thoee we received in exchange, we should 
be paid the difference in bullion; and 
that the nation would be rich, not in the 
proportion in which it was industrious at 
home, and in which its industry obtained 
foreign products in exchange for native 
products, but as it got a surplus of gold, 
year by year, tluxmgh its foreign trade. 
Now, in point of foct, no such surplus 
ever did accrue, or ever could have 
accrued ; for the commercial transactions 
between one country and another are in 
fact a series of exchanges or barter, and 
gold is only the standi^ by which those 
exchanges are regulated. We shall see 
how tl^se considerations bear upon the 
relations of the English landlord to his 
native country when he becomes an 
absentee. 

When the landlord, whose case we 
have supposed, resided upon his estate, 
he probably received his rental direct 
from his tenants. That rental was the 
landlord's share of as many quarters of 
oom, as many head of oxen and sheep, 
as many fleeces of wool, as many fowls, 
as many pounds of butter, and so forth, 
as the estate produced. Three or four 
oentnries ago the landlord's share was 
paid in kind : for the convenience of all 
parties it is now paid in money, or, in 
other words, the tenant sells the land- 
lord's share, as well as his own share, 
and pays over the amount of his share to 
the landlord, in a money-rent, instead of 
in produce. When the landlord removes 
to a distant part of the country, this ar- 
rangement of modem times becomes 
doi]£ly convenient The rental is col- 
lected by a steward, and is remitted, 
usually through a banker, to the land- 
lord. By this process, the produce of the 
land may be most advantageously sold ; 
and the landlord receives the amount of 
his sibare at his own dooi; without even 



the risk of sending money from one part 
of the kingdom to another. 

If the landlord becomes an absentee^ 
the process of remitting his rental assumes 
a more complicated shape. We will sup- 
pose that he settles in the Netherlands. 
His means of living there depend upon 
the punctual transmission of the value of 
his share of the com, cattle, and other 
produce which grow upon his estate in 
England. To make the remittance in 
bullion would not only be expensive, but 
unsafe ; and, indeed, remittances in bul" 
lion can never be made to any consider- 
able extent (such as the demands of ab- 
sentees would require) from one country 
to another; for these large remittances 
would produce a scarcity of money at 
home, and then the bullion being raised 
in value, its remittance would conse- 
quently cease. Although the expenses of 
our armies in the Peninsula, in 1 812-1 S, 
amounted to nearly 32,000,000/., the re- 
mittances in coin were little more than 
3,000,000/. Nearly all foreign remit- 
tances are carried on by bilk of ex- 
change. The operation of a bill of ex- 
change, in connection with the absentee 
landlord, would be this : — He is a con- 
sumer now, in great part, of foreign jffo- 
duce; he may require many articles of 
English produce, through tiie effect of 
habit ; but whether or no, there must be 
an export of English goods to some coun- 
try, to the amount of the foreign goods 
which he consumes, otherwise his remit- 
tances could not be made to him. He 
draws a bill upon England, which he 
pays, through a banker, to a merchant at 
Antwerp. This bill represents his share 
of the com and cattie upon his farm ; but 
the merchant at Antwerp, who does not 
want com and cattie, transmits it to a 
merchant at London, in payment for 
coitcn goods and hardware, which he 
does want Or there may be another 
process. The agent, in England, of the 
absentee landlord, may procure a bill 
upon the merchant at Antwerp, which 
he transmits to the English landlord; 
and the merchant at Antwerp, recognising 
in that bill the representation oi a debt 
which he has incurred to England, hands 
over the proceeds to the bearer of the bilL 
In either case the \)\M levc^&esiN&^^'^^ki^^ 
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of English commodities exported to fo- 
reigners. It is alleged that the consump- 
tion of an English resident in a foreign 
state, oat of a capitsd derived from Eng- 
land, produces, in principle, the same 
indirect effects upon English industry, 
as his partial or entire consumption of 
foreign goods in England. His con- 
sumption of foreign goods abroad is equi- 
valent to an importation' of foreign goods 
into England ; and that consumption, it 
is said, produces a correspondent expor- 
tation of English goods to the foreigner. 
If England sends out a thousand pounds' 
worth of her exports in consequence of 
the absentee's residence abrosul, it is 
maintained that it cannot be said that she 
gets nothing in return. She would have 
had to pay a thousand pounds to the land- 
lord wherever he resided ; and the only 
question is, whether she pays the amount 
less advantageously for ^e national wel- 
fare to the absentee, than to the resident 
at home. The political economists, whose 
opinions we have endeavoured to exhibit, 
maintain that she does not. It is probable 
that a good deal of the difficulty which 
this question presents has arisen m)m the 
circumstance that the subtraction of a 
particular amount of expenditure from 
a particular district is felt in the imme- 
diate locality as an evil, while the benefit 
which still remains to the whole country 
is not perceived, because it is universally 
diffused. 

But it would be a widely different 
question if the absentee landlord, who 
had been accustomed to expend a certain 
portion of his income in the improvement 
of his estate in England, were to suspend 
those improvements, and invest his sur- 
plus capital in undertakings in a foreign 
country. This the political economists, 
who hsLve been most consistent in their 
opinions as to the effects of absentee con- 
sumption, never maintained : if they had, 
they would have confounded the great 
distinction between accumulation and 
consumption, upon which the very foun- 
dations of their science rest In many 
eases the smaller consumption of an 
absentee, in a country where the neces- 
saries of life are cheap, enables him to 
accnmulate with greater ease than he 
cifa/d at home; and this accumulation 



is, in nearly every case, * invested at 
home. It is the same ^ng whether 
the absentee improves his own estate by 
the accumulation, or lends the amount 
of the capital so saved to other encoa- 
ragers of industry at home. Nor could 
the political economists ever have in- 
tended, in maintaining, as a mere ques- 
tion of wealth, that it was a matter of 
indifference where an income was spent, 
to put out of view the moral advantages 
which arise out of a rational course of 
individual expenditure. 

(M*Culloch*s Evidence before the Select 
Committee on the State of Ireland, 1825, 
Fourth Report, pp. 813-815; also his 
Evidence before the Select Committee on 
the State of the Poor in Ireland, 1830, 
p. 592, &c. — Leslie Foster's H^say vpm 
Commercial Exchange, 1804, quoted in 
the last-mentioned Keport, p. 597 ; Say, 
Ccmrs Complet d' Economic Politique, torn. 
V. chap. 6 ; Chalmers on Political Eco" 
nomy, p. 200, 1832 ; Quarterly Review, 
vol. xxxiii. p. 459, for a hostile examina- 
tion of Mr. M*Culloch's opinions.) 

So far we have given the arguments of 
those economists who have contended 
that absenteeism is no injury to the 
country from which the rent of the 
absentee is derived. It must be admitted 
that the evil is not so serious as many 
people suppose, and if we take everything 
into the account, it may be that the evu 
is inconsiderable. So complicated are 
the relations of modem societv, that any 
restraint upon the mode in which a man 
spends his income would probably do 
much more mischief, even to the country 
from which an absentee derives his income, 
than the absenteeism itself does, whatever 
that amount of mischief may be. 

Still, as a mere scientific question, the 
opnion of those who maintain that ab- 
senteeism is no loss to the country of the 
absentee, requires some limitation. It is 
easy to show that its direct effect is to 
diminish accumulation in the countiy of 
the absentee, and it is not easy to show 
that this direct effect is counteracted to its 
full amount in any indirect way. 

It cannot be proved, as it has been 
stated above, that the absentee's consnmp* 
tion of foreign goods abroad is equivalent 
to an importation of foreign goods intu 
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England, and that sach oonsnmption pro- 
dooes a oorreqwndent exportation of 
Eoj^ish ^oods to the foreigner. The 
•beientee is enabled to receive his rent 
abroad because a foreign trade already 
exists ; and it is not necessary, in order 
that he shall be able to receive his rent in 
money abroad, that a trade should exist 
between his native country and the coun- 
try of bis residence. There must be a 
fbreign trade somewhere, in order that he 
may receive his rent abroad in money, 
but a man may live in a part of Europe 
wMch has no trade with Great Britain, 
and he will receive his money by an 
indirect route, and by means of the trade 
of England with some other foreign 
country. But it does not fellow that &e 
foreign trade of Great Britain is increased 
by the consumption of an absentee abroad 
so as to produce an exportation of Englbh 
goods to the amount of his foreign con- 
sumption. And if we admit that the 
abseaitee's c(msumption of foreign goods 
abroad produces all the effect that has 
been attributed to it, this will not remove 
the whole difficulty. Many of the things 
whicb he consumes abroad are not the 
pe<niliar products of the foreign country 
whicb he would or might consume, whe- 
ther be was. in England or a foreign 
country. He consumes and uses many 
things abroad which he would consume 
or use in Eneland, and which must be 
ftmoished by me country in which he is 
residing. 

Accumulation, or the increase of wealth 
in a country, can only arise from savings 
or from profits. All persons who supply 
tiie demands of others obtain a profit by 
the transaction ; at least the obtaining of 
a profit is the object with which a demand 
is supplied, and the actual obtaining of a 
profit is the condition without which a 
demand cannot be permanentiy supplied. 
All persons who have an income to spend 
may in one sense consume it unproduc- 
tively, as it is termed, that is, the income 
may be spent merely for the purpose of 
enj<mnent, and not for the pur{>ose of 
profitable production. But no income 
whicb is received in money can be spent 
without indirectly causing profitable pro- 
duction, for every person who supplies the 
wants cd^tbegpender of the income receives | 



a portion of the spender's money, part of 
which portion is the profit of the supplier. 
If this income is spent in France or in 
Belgium, persons in France or in Bel- 
gium derive a profit from supplying the 
absentee, and this profit enables them to 
accumulate. What is thus spent in France 
or in Belgium produces a profit to a 
Frenchman or a Belgian, and enables 
him to accumulate, and this profit is 
something taken from the profits of those 
who would supply the demands of the 
consumer in England. If all the persons 
who come to setUe in London, and re- 
quire commodious houses, servants, fruits, 
vegetables, and so forth, were to settie at 
Brussels, tiie houses which are now built 
in London, and the grounds which are 
employed as kitchen-gardens round the 
metropolis, would not exist, and the profit 
derived from this employment of capital 
would not exist. It would be transferred 
to Brussels and U^ Belgian capitalists. 
This would be the immediate effect of 
the wealthy residents in London remov- 
ing to Brussels. The removal of these 
residents to Brussels would be the with- 
drawal of one of the means of profitably 
employing capital, and would so far be 
a loss to the national wealth. Nor can 
it be shown that tke capital which is 
now employed in and about London in 
building houses and cultivating garden- 
ground could be employed with equal 
profit in some other way; for to assert 
this would be equivalent to asserting 
that it is always possible to employ 
capital under all circumstances in a 
manner equally profitable. It may be 
rejoined, ibat if the wealthy residents 
of London removed to Brussels, English 
capital would be required in order to 
accommodate them with houses, and to 
provide other ordinary necessaries. This 
may be admitted, and yet it does not 
remove all the difficulty, for if the resi 
dents were to remove to various towns 
of Italy, the employment of English 
capital would not be required to the same 
degree as if they were all to remove to 
Brussels. 

There are also numerous small sources 
of profit arising from the supply of the 
ordinary wants of a man and his family, 
whicb accrue to ^e ^^i^\« oi ^<& ^f^^aiM 
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in which a man fixes his residence : these 
are the ordinary retail profits of trade. 
This is obnous in the case of a number 
of families quitting a proyincial town to 
reside in London: the provincial town 
•decays, aud that source of profit which is 
derived from supplying the wants of the 
families is transferred to the tradesmen 
of their new place of residence. This, 
which is true as to one place in England 
compared with another, is equally true as 
to England compared with Belgium or 
France. If we take into account merely 
the amount of wages which a large body 
of absentees must pay to their domestic 
servants, this will form a very consider- 
able sum. The savings of domestic ser- 
vants in England from their wages are 
invested in various ways; and such 
savings are no small part of the whole 
amount of the deposits m Savings' Banlis. 
It will hardly be maintained that all 
those who would be employed as domestic 
servants in London, if the absentees in 
France vere to come to live in London, 
are employed with equal profit to them- 
selves while the absentees are abroad. 
London is supplied with domestic ser- 
vants from the country, many of whom 
would be living at home and doing no- 
thing, if there were no demand for their 
services in London ; and everything that 
diminishes such demand, diminishes the 
savings of a class whose accumulated 
earnings form a part of the pnoductive 
capital of Great Britain. 

Those, then, who maintain that ab- 
senteeism has no effect on the wealth of 
the country from which the absentee de- 
rives his income, maintain a proposition 
which is untrue. Those who maintain 
that the amount which a man spends in a 
fi>reign country is so much clear loss to 
the countrv of the absentee, are also mis- 
taken. There are many ways in which 
the loss is indirectly made up ; but what- 
ever may be its amount, it would be 
unwise to check absenteeism by any 
direct means, and it is not easy to see 
bow it can be checked indirectly in any 
way that will produce good. 

Since writing this we have seen * Five 

Lectures on Political Economy,* delivered 

before the University of Dublin, in Mi- 

cbaeJmas Term, 1843, by J. A. Lawson, 



LL.B., in which the subject of 
teeism is discussed, though from a 
what different point of view. Mr. Lawson 
does not agree with those economists who 
think that a country can sustain no injnrr 
from the residence abroad of landl<»ai 
and other proprietors of revenue. He is 
of opinion that, so far at least as Ireland 
is concerned, absenteeism is an economical 
evil. His views on the effects of absen- 
teeism are contained in Lecture V.^ ^ 
122-131. 
ACADEMY. [University.] 
ACADEMIES. [Societies.] 
ACCEPTANCE. [Bill of Ex- 
change.] 
ACCEPTOR. [Bill OF ExchanobJ 
ACCOUNTANT-GENERAL, an offi- 
cer of the Court of Chancery, first ap- 
pointed under an act (12 Geo. I. c 32) 
" for securing the moneys and effects df 
the suitors." The act recites that ill 
consequence and great prejudice already 
had and might again ensue to the suitors 
by having Sieir moneys left in the sols 
power of the Masters of the Court. The 
bonds, tallies, orders and effects of soitors 
were, it appears, until the passing of 
this act, locked up in several chests in 
the Bank of England, under the direc- 
tion of liie Masters and two of the Six 
Clerks. The act confirms a previous 
order of the Court of Chancery for adopt- 
ing a different system; and § 3 enacts 
that " to the end the account between the 
suitors of the High Court of Chancery 
and the Bank of England may be the 
more regularly and plainly kept, and the 
state of such account may be at all times 
seen and known," there' shall be "one 
person appointed by the High Court of 
Chancery to act, perform and do all such 
matters and things relating to the de- 
livering of the suitors' money and effects 
into the Bank, and taking them out of 
the Bank, &c., which was formerly done 
by the Masters and Usher of the Court." 
The Accountant-General is " not to med- 
dle with the suitors* money, but only to 
keep an account with the Bank." No 
one has yet been appointed to the office 
without first becoming a Master in Chan- 
cery. The present Accountant-General, 
who was appointed in April, 1839, is the 
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die first app<nntment in 1726. The salary 
18 9002. a^ear, and 600^ a year as Master's 
adaiy, with wme other emoluments. 

Tlie total sum standing in the name of 
fhe Acconntant-General on the 30th of 
April, 1841, was 40,957,8392., of which 
abore 39,000,000/. was invested in stock, 
and 1,759,629/. was in cash. (4f7'' ^*> ^^ 
port en Courts (f Law and Equity, No. 
476, Sess. 1842.) The act 5 Vict c. 5, § 63, 
directs the Acconntant-General to cause 
to be lud before Parliament every year 
an account showing the state of the 
Snitors* Fund and the Scutors* Fee Fund, 
which stand in his name. The Suitors' 
Fund consists of money and stock un- 
claimed, but which are open to claim at 
any time. On the 1st of October, UB42, 
this fimd amounted to 26,299/. cash, and 
2,869,213/. stock. The Fee Fund ac- 
crues from fees formerly payable to the 
difEerent officers of the court for their 
own advantage. These fees amounted to 
62,808/. in w year ending Nov. 1842. 
Tlie ailaries of the lord diancellor, the 
vice-chancellors, and other officers of the 
Court of Chancery are paid out of these 
two funds. 

Before the passing of the act 5 Vict. 
e. 5, for suppressing the equity jurisdic- 
tion of the ODurt of Exchequer, there was 
an Acconntant-General of that court; 
and in April, 1841, a sum of 2,730,862/. 
was standingin his name in the Bank of 
Ekigland. Tlie account is now trans- 
ferred to the Acconntant-General of the 
Court of Chancery. The duties of the 
Acconntant-General and Masters of the 
Exdiequer are now performed by the 
Queen's Remembrancer. 

There is an Accountant-General of the 
Irish Court of Chancery. 

ACCUMULATION. [Capital.] 

ACCUMULATION. An act of Par- 
liament (39 & 40 Geo. III. c. 98), after 
declaring in the preamble that " it is ex- 
pedient that all dispositions of real or 
personal estates, whereby the profits and 
produce thereof are directed to be accu- 
mulated or the enjoyment thereof post- 
poned, should be made subject to the 
restrictions thereinafter contained,'* pro- 
ceeds to enact to the following efi'ect. 
No person can settle or dispose of pro- 
p^rty hj deed, will, or otherwise, so as to 



accumulate the income thereof, eithe? 
wholly or partially, ** for any longer term 
than the lire or lives of any such grantor 
or grantors, settlor or settlors, or the 
term of twenty-one years from the death 
of any such grantor, settlor, devisor, or 
testator, or during the minority or r^ 
spective minorities of any person or per- 
sons who shall be living or in ventre aa 
mere at the time of me death of such 
grantor, devisor, or testator, or daring 
ue minority or respective minorities 
only of any person or persons who, un- 
der the uses or trusts of the deed, sur- 
render, will, or other assurances directing 
such accumulations, would for the time 
being, if of full age, be entiUed to the 
rents, issues, and profits, or the interest, 
dividends, and annual produce so di- 
rected to be accumulated. And in every 
case where accumulation shall be directed 
otherwise than as aforesaid, such direc- 
tion shall be null and void, and tiie rents, 
issues, profits, and produce of such pro- 
perty so directed to be accumulated shall, 
so long as the same shall be directed to be 
accumulated contrarv to the provisions of 
this act, go to and be received by such 
person or persons as would have been en- 
titled thereto, if such accumulation had 
not been directed," Sect 2 provides, 
** that nothing in this act contuned shall 
extend to any provision for payment of 
debts of any grantor, settior, or devisor, 
or other person or persons, or to any pro> 
vision for raising portions for any (mild 
or children of any person taking any in- 
terest under any such conveyance, settle- 
ment, or devise, or to any direction 
touching the produce of timber or wood 
upon any lands or tenements ; but that 
all such provisions shall be made and 
given as if this act had not passed." Sect 
3 provides that the act shall not extend 
to dispositions of heritable property in 
Scotland. 

This act was passed in consequence of 
the will of Peter Thellusson, a Genevese 
by birth, but settled in London, who died 
in 1797, leaving a landed estate worth 
about 4000/. a year, and personal pro- 
perty to the amount of 600.000/, He 
devised and bequeathed this large pro- 
perty to trustees upon tr\xst to ^Q.^w\si\i\aL\& 
the annual proceeds oi ^i^ ^to^tI^ «sA 
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Inyest them in the purchase of lands, 
durinff the lives of his sons, grandsons, 
and Uie issue of sons and grandsons, 
either living or in the womb (in ventre 
€a mere), at the time of his death, and 
the lives of the survivors and the sur- 
vivor of them ; and after this period to 
be convened to the lineal descendants of 
his sons m tail male. According to the 
provisions of this will, the proceeds of the 
property were not to be enjoyed, but to 
be accumulated and laid out in land 
during the lives of all his sons and grand- 
sons, and the issue of sons or grandsons 
living, or unborn, at his death, provided 
such issue was then in the womb. After 
long litigation, it was finally decided by 
the House of Lords that the trusts for accu- 
mulation were legal (Thellusson v. Word- 
ford, 11 Yes. 112) ; but the act which was 
passed shortly after has prevented such ac- 
cumulation for a longer period than during 
the minority of j^rsons living or in ventre 
sa mere at the time of the death of the 
person who so disposes of his property. 
The act, as it will be observed, mentions 
various periods, anyone of which may be 
selected b^ the ^rson who directs the 
accumulatiou of his property. There were 
nine lives in being at the time of Thel- 
lusson's death, and the enjoyment of the 
property was consequentiy deferred till 
they had all died. 

The general rule of law in this country 
is, that a man may dispose of his property 
as he pleases ; he may give it to whom he 
likes to be eiyoyed; or he may give it 
to trustees to apply to such purposes as 
he pleases. But various restraints have 
been imposed by statutes on this general 
power, and the restraint upon accumu- 
lation is one of them. The Statute of 
Mortmain, as it is commonly called 
[Mortmain], is another instance in 
which the legislature has interfered with 
a man's general power of disposing of 
his property. In the case of accumula- 
tion, which a man directs to be made 
after his death, the limits of time now 
allowed ^^em amply sufficient for any 
reasonable purpose. We may conceive 
various good reasons against allowing a 
man an unlimited power of directing the 
sceamalatioD of property after his death; 
And It is not easy to see that any misddef 



is likely to arise from limiting this power, 
as is done by this act. Another instance 
of this legal limitation of a man's disposi- 
tion of his property is noticed under 
Perpetuity. 

ACHiEAN CONFEDERATION.— 
The Achseans, who formed that federal 
union which is commonly called the 
Achsean League, inhabited the tract which 
lies along the southern coast of the Co- 
rinthian ^f (Gulf of Lepanto). They 
formed twelve small independent states. 
The history of the Achseans is an in- 
considerable part of the general history of 
Greece till about b.c. 251. During the 
invasion of Greece by the Persians, they 
took no share in the batties of Marathon, 
Sal^imis, and Plateea; nor, during the 
long war of twenty-seven years, did they 
take anything more than a kind of forced 
part in this protracted struggle between 
Athens and Sparta. At the commence- 
ment of this war (b.c. 431), tiiey were, 
with the exception of Pellene, neutral ; 
but afterwards favoured the Lacedse- 
monian interest, in compliance with the 
general feeling in the peninsula. The 
cause of their taking no part in the ge- 
neral affiiirs of Greece may probably have 
been the want of union among the twelve 
littie states ; forthough they acknowledged 
a common origin, and had a kind of con- 
nexion, they seem not to have had any 
complete federal system. Yet they pro- 
bably attained, at an early period, a con- 
siderable degree of prosperity and internal 
good policy, for tiie Achseans founded 
several fiourishing colonies in Southern 
Italy ; and the political institutions were 
considered preferable to those of most 
states, and were often imitated as a model. 

During the struggles of the Southern 
Greeks against the successors of Alexan- 
der, the Achseans wished to remain neu- 
tral ; but they ultimately became the prey 
of the Macedonians. Some cities were 
compelled to receive the garrisons of De- 
metrius and Cassander; and afterwards 
those of Antigonus Gonatas, or to submit 
to tyrants. There would be littie in the 
history of the Achsean states to attract at- 
tention, were it not for the more complete 
federal union which arose out of these 
discordant elements. 

Foux oi tki*^ -ve&ti^iu. states of Achsa, 
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'atne, Tritsea, and Pharae ^Poly- 

41), seeing the difficulties in 
utigonus Gonatas, King of Ma- 
was involved, formed a union for 
>rotection, b.c. 281. Five years 
ds ^eium ejected its garrison, 
I killed its tjrrant, which examples 
ocas, who was then tyrant of the 
iring town of Ceryueia, to sur- 
lis authority, and save his life, 
iree towns joined the new league. 

251, Aratus having delivered 
which was not an Achsean town, 

it over to the confederacy, of 
e was elected general in b.c. 245. 

having driven the Macedonian 
out of the stronghold of Corinth, 
. the key of SouSiem Greece, this 

joined the league. Megaris, 
us, and Troezen, followed soon 
During the long career of Aratus 
iloponnesian states were included 
lion ; and in fact Aratus is called 
bins the founder of the confedera- 
[n the year b.c. 208, five years 
e death of Aratus, Philopcemen 
ted general of the confederacy, to 
le gave a new life by his activity 
lorn. As the Romans had now 

1 Philip V. of Macedonia (b.c. 
d reduced him to the rank of a 
nt king, it was their policy to 
the power of the confederation ; 
was easily effected by the Roman 
i-Roman parties, which had been 
! time growing up in the Greek 
In 191, however, Sparta became 
sr of the Achsean league, and the 
f its leaders was to include all the 
nesus within its limits. After 
h of Philopcemen (b.c 183) the 
party grew still stronger under 
.ence of Callicrates, and the league 
d, in appearance at least, on the 
he Romans in their final stn^gle 
rseus, king of Macedonia, which 
1 the defeat and death of ihe king 
B). The influence of Callicrates 
' almost supreme, and, so far from 
^, he urged the Ilomans to demand 
die noblest Achseans to be sent to 
) answer for their conduct in the 
>. Callicrates and his party had 
nore than 1000, of whose guilt, 
:, no proof was adduced; Ms only 



object was to humble the party of his op- 
ponent Lycortas. Among Uie accused who 
were sent to Rome, and Siere detained fi>r 
seventeen years, was the historian Poly- 
bins, the son of Lycortas, and the strongest 
support of his tamei^s party. 

The last war of the league was with 
Sparta, which was brought about (b.c. 
150) through the influence of Critolaus, 
one of those who had been detained at 
Rome. This, which the Romans consi- 
dered as a kind of attack on themselves, 
joined to the contumacious treatment of 
the Roman commissioners at Corinth, 
which will be presently mentioned, in- 
duced the Republic to send L. Mummius 
to chastise me Achseans; and a fitter 
man for the purpose could not have been 
found. The treatment of the Roman 
commisaoners did not tend to soften the 
ferocity of their barbarian opponent The 
Achsean general Diseus met Mummius on 
the isthmus of Corinth, and fell an easy 
prey to the Roman general, who, after the 
battle, burned Corinth to the ffround (b.c. 
146). Mummius and ten other senators 
then changed Greece into the Roman pro- 
vince of Achsea, leaving, however, to 
certain cities, such as Athens, Delphi, and 
others, the rank of free towns. Corinth 
afterwards received a Roman colony. 

To those who study the history of dvil 
polity, it is a matter of some interest to 
trace the formation of federative systems, 
or those by which a number of states unite 
for certain general purposes, while eadi 
maintains all its sovereignty except that 
portion which is surrendered to the so* 
vereignty of t^e united states. The ob- 
ject of such associations is twofold — to 
secure peace and a ready intercourse be- 
tween in the states, and all the members 
of them; and secondly, to facilitate all 
transactions with foreign states, by means 
of the power given to the united body. 
Defence against foreign aggression is one 
of the main objects of such a union ; while 
foreign conquest is, strictly speakings in- 
compatible with it 

The history of the Grecian states pre- 
sents us with several examples of federal 
unions, but the Achsean confederation is 
better known than any other, thouj^h our 
information about its constitution u Ten| 
J defective. 
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Each state had an equal political rank, 
retained its internal regolations, and its 
coins, wdghts, and measures, though the 
general goyemment also had its coins, 
weights, and measures, which were uni- 
form. The ordinary general assemblies 
were held twice a year at ^gium (after- 
wards at Corinth), and they deliberated 
for three days. Extraordmary assem- 
blies might meet at other places, as, for 
instance, at Sicyon. The general assem- 
blies decided upon all matters which 
affected the general interest, on war and 
peace, and made all such regulations as 
were required for the preservation of the 
union. At the Spring meeting, about the 
time of the vernal equinox, the public 
functionaries were chosen ; the strategos, 
or general of the confederation, was there 
chosen, ^ith the hipparchm, or master of 
the horse, who held the next rank, and 
ten functionaries called demiurgi: there 
was also a chief priest chosen to super- 
intend the religious affairs of the con- 
federation. This was the time of election, 
during the life of Aratus at least. In the 
earlier times of the league they had two 
strategi and a secretary, as the Romans 
had two consuls ; but, in b.c. 256, after 
twenty-five years* experience, it was 
found that one head was better than two. 
The strategos was elected for a single 
year, and appears not to have been re- 
eligible till he had been one year out of 
office. But Aratus filled the office of 
strategos seventeen times in twentjr-uine 
years, and Philopoemen was elected eight 
times in twenty-four years; Marcus of 
Ceryneia was the first sole strategos. If 
the strategos died in office, his predeces- 
sor assumed the functions till the legal 
meeting of the congress. The functions of 
the ten demiurgi are not clearly ascer- 
tained ; they probably possessed tiie right 
to summon and preside in the ordinary 
meetings ; and certainly they must have 
prepared the business which was to be so 
summarily despatched in three days. It 
seems that they had the power, within 
some limits, of referring matters to the 
public body or not, according to a mar 
jority of votes in their own body : they 
were, in fact, a committee, having a kind 
of Initiatory (Liv. xxxii. 22). They 
probably also formed a kind of adminis- 



trative body for the direction of affidn 
between the times of the public meetings. 
It may be asked how was the eeneral 
council composed, particularly aner tho 
league comprised within itself so many 
states?^ Did the states send deputies? 
Had they, in fi&ct, a representative ffovem- 
ment ? It is difficult to answer this ques- 
tion, though we are inclined to that think- 
there was no strict system of representa- 
tion. The short time for discussion, tiie 
two yearly meetings, the general charac- 
ter of Greek democracy, as well as most 
passages in which the congress is spoken 
of, lead us to infer that this deliberative 
body consisted of every qualified citizen 
of the confederate states who chose to 
attend. It appears that all the citizens of 
the several states, who were thirty yean 
of age, and rich enough not to carry on 
any hsuidicraft in order to get a livinfl^- 
might attend the yearly meetings, spetS 
and vote. That this, however, coidd only 
be the case with the wealthier class, and 
that the poor could not attend to such 
business so far from home, must be self- 
evident. It is also certain that, on extra- 
ordinary occasions, a much larger num- 
ber of men assembled than was usual 
when things were going in a more regu- 
lar course. We read of one instance 
when the Roman commissioners were 
kicked out of the congress, then sitting at 
Corinth, with scorn (b.c. 147) ; and Poly- 
bins adds, by way of explanation, ** for 
there was assembled a number of the 
working class, and of those who followed 
mechanical occupations, greater than on 
any former occasion." As Corinth, how- 
ever, was one of the greatest manu&ctur- 
ing towns of Greece, and the worldng 
class occupied a higher station there than 
those in most places, it is possible that 
the regular meeting was disturbed by m 
body of intruders, as we sometimes have 
seen at our own elections. Another pass- 
age of Polybius tells us that Eumenea 
offered the congress, then sitting at Mega- 
lopolis, a large sum of money, that thej 
might, with tiie interest of it, pay the exr 
penses of those who attended the con- 
gress : this would perhaps imply that the 
number was in some way limited^ The 
offer of Eumenes was rejected. 
Some wivtexa hiaive attempted to shov 
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Ihit the deminrgi, or senatei as th^y 
have been called, was oompoeed of re- 
yc a tui tatiTes, one of whom was sent by 
each of the tweWe states ; and the num- 
ber of twelve is made np by including 
among the senate the strategos, or ge- 
neraly and the secretary. But this con- 
jecture b open to many objections, and 
supported by feeble evidence and little 
Mofaalnlity (art Achalacher Bund, in 
kottcck and Welcker, Stoats- Lexicon), 
fiat Aoogh we are so imperfectly ac- 
counted with the federal constitution of 
tiie Achseans, and unable to reconstruct it 
oompleCely from the scanty fragments 
which remain, we may safely conclude that 
it was no ineiOlcient union which called 
fi»thfrom Polybius the following commen- 
dadoD : '* Theur union is so entire and per- 
fect, that ihey are not only joined togeUier 
in bonds of friendship and alliance, but 
even make use of the same laws, the same 
weights, coins, and measures, the same 
nag^trates, counsellors, and judges: so 
that the inhabitants of this whole tract of 
Greece seem in all respects to form but 
cue Angle city, except only that they are 
not enclosed within the circuit of the 
•une walls. In every other point, both 
tbroogh the whole republic, and in every 
leparate state, we find the most exact re- 
Kmblance and conformity" (Polybius, 
iL JI7, Hampton's translation). It might 
beindferred from the first part of this pass- 
age that the union was effected by the 
ftrmation of one state out of many ; but 
tUi inference is obviated by the conclud- 
iig sentence which contrasts the whole 
icpablic With the several states : and in- 
deed the history of the league shows that 
il was a federal union of independent 



The chief authority for the history of 
At Aehsean league is Polybius, book ii., 
I&; the particular authorities are re- 
ibred to in the article in Rotteck and 
Wdeker, Stoats - Lexicmy in Hermann, 
Uffimch tier Griechischen StatUsaker- 
AfaMT, and other modem works. 

ACT- This word is a form of the 
ladn €u:ium, from the verb of/ercy which 
iiiBed generally to express the doing of 
ay aet. The Latin word Actio, ti*om 
vMch our word Action is derived, had, 
laong other sigm&cations, various legal ^ 



meanings. Of these meanings one of th« 
most conmion was the proceedinff by 
which a man pursued a claim in a 
court of justice, who was accordingly 
in such case called the Actor. In &is 
sense we have in our language the ex- 
pression Action at law. The word Act, 
a thing done, is sometimes used to ex- 
press an act or proceeding of a public 
nature, of which sense the most signal 
instance among us is the term Act of 
Parliament, wmch means an act in which 
the three component parts of the sovereign 
power in this country, King, Lords, and 
Commons, unite, in other words, a Law 
properly so called. The word Act is 
also sometimes applied to denote the re- 
cord of the Act ; and by the expression 
Act of Parliament is now generally im- 
derstood the record of an Act of the Par- 
liament, or the written record of a Law. 
In the French language also, the word 
acte denotes a written record of a legal 
act, the original document, which is 
either private, acte sous seing priv^, whidi 
requires the acknowledgment of the par- 
ties in order to be complete evidence, or a 
public authenticated act, acte authentique» 
which without such acknowledgment is 
considered genuine and true. This mean- 
ing of the word Act or Acts is derived 
from the Romans, among whom Acta 
signified the records of proceedings, and 
especially public registers and protocols 
in which the acts and decrees of the 
public bodies or functionaries were en- 
tered, as Acta Principum, Senatus, M»- 
gistratuum. The Acta Publica, or Diuma 
or Acta Urbis, was a kind of Roman 
newspaper, or a species of public jour- 
nal for all Rome, as opposed to the pri- 
vate journal (diuma) which, according 
to the old Roman love of order, each 
family had to keep. Augustus had one 
kept m his house, in which were entered 
the employments and occupations of the 
younger members of his family. Julias 
Caesar established the practice of draw- 
ing up and publishing the Acta both of 
the senate and the people. (Suetonius, 
Julius CtesaTj 20.) Augustus subsequently 
forbade the publication, but not the draw- 
ing up of the Acta, and the practice 
of keeping such records co\i\ki\ie^, m 
some shape or other, even to \)b& >iaaA 
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of the Emperor Julian. Only a few fhkg- 
ments of them are extant. They are not 
uiifrequently referred to as authorities by 
the Roman writers. These Acta were 
journals of the proceedings of the bodies 
to which they belonged, and of the chief 
events that took place in Rome. When 
Suetonius says (Augustus, 36) that Au- 
gustus forbade the publication of the 
Acta of the Senate, it must not be sup- 
posed, with some critics, that the Senatus 
Consulta are included in the Acta. 

Under the Gennanic Empire the term 
Acta Publica denoted the official trans- 
actions of the empire, decrees and the 
reports of the same, which were first col- 
lected under this title by Caspar Loe- 
dorpins, Frankfort, 1629, and his con- 
tinuators. 

The word Acta has been used in an 
analogous way in other instances in mo- 
dem times. The Acta Sanctorum denote 
generally all the old stories of the mar- 
tyrs of the church; and specially, that 
large work, begun in 1643, by the Jesuit 
BoUand, and continued by his successors 
to 1794, in fifty-three folio volumes, 
which contains such accounts. The Acta 
Eruditorum Lipsiensia was the title 
of the first learned and critical review 
that was published in Germany, after the 
model of the French Journal des Savans, 
and the Roman Giomale de' Litterati. 
It was established in 1680, by Otto 
Mencken, a professor of Leipzig, and 
written in Latin. Other journals of a 
like kind also adopted the name of Acta. 
The name of Transactions is now given 
in England to the Acts of most learned 
and scientific bodies: the Acts of the 
Courts of Justice, so f^r as they are made 
public, are called Reports, while the 
proceedings of the courts as registered 
are called Records. (Rotteck and Wel- 
cker, StaeUs- Lexicon, art. by W.) 

ACT OF PARLIAMENT. [Sta- 
tute.! 

ACTION. [Act.] 

ACTUARY, a word which, properly 
speaking, might mean any registrar of a 
public body, but which is generally used 
to signify the manager of a joint-stock 
company under a board of directors, 
particularly of an insurance company; 
whence it has come to stand generally 



for a person skilled in the doctrine cl 
life annuities and insurances, and who ii 
in the habit of giving opinions upon easel 
of annuities, reversions, &c. Most nl 
those called actuaries combine boihllM 
public and private part of the character. 

An actuary combines with the duties 
of a secretary those of a scientific adviser 
to the board which gives him his office^ 
in all matters involving calculatioii» on 
which it may be supposed that the mem- 
bers of the board are not generally com- 
petent to form (pinions themselves. 

The name has a le^l character from 
its being recognised m the statate 59 
Geo. III. c. 128 (or the Friendly Sodeties^ 
Act of 1819), which enacts that no jus- 
tice of the peace shall allow of any taUes^ 
&c. to be ad(^ted in any Friendly Society^ 
unless the same shall have been approved 
by "two persons, at the least, known to 
be professional actuaries, or persons skilled 
in calculation" — ^a definition much toa 
vague to be any sufficient guide. Tlie 
Committee on Friendly Societies of 1825 
reported that ** petty schoolmasters or ac- 
countants, whose opinion upon the pro- 
bability of sickness and the duration ol 
life is not to be depended upon," had been 
consulted under this title, and recom- 
mended that the actuary of the National 
Debt Office should be the only recognised 
authority for the purposes above men^ 
tioned ; in which recommendation the 
Committee of 1827 joined. In the 10 
Geo. IV. c. 56, however, no alteration 
was made in the law on this point. By 
the Act of 1819, no Friendly Society can 
be dissolved, or any division of money 
made otherwise than in the ordinary 
course, without the certificate of two 
actuaries, that the interests of all the 
members have been consulted in the 
proposed dissolution or payment, The 
4 & 5 Wm. IV. c. 40, which amends 
the above Act, provides that no distribu- 
tion of the funds of any Friendly Sodety 
shiQl take place wi&out a certificate 
from the actuary of one of the Life As- 
surance Offices in London appointed by 
the Board. 

The registrar of the Lower House of 
Convocation is called the actuary. Bishop 
Gibson says that he is an officer of the 
archbishop, the president of the convo- 
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cation, and cites as follows, from the 
fees established by Archbishop Whitgift 
(1583-1603) for the yicar-general's office: 
— ** Feoda Actoario Domus inferioris 
Conrocadonis solvenda." (Gibson's Syno- 
du8 AngUcoMi, 1702.) 

The word Actuary is from the Roman 
^'actuarins,*' which was used in yarious 
bat its earlier and more common 



meanhig was ** short-hand writer." (Sue- 
toniiu, Julius Caaat^ 55.) The actuarii 
militke, under the later empire, were 
perBODS who kept the army accounts, and 
had the distribution of the soldiers' ra- 
tions. (Facciolati, Ltx, art ActvariuC^ 
In G^main^ an Actuary (Actuar) is 
tibat paUic officer who is attached to a 
public ftmctionary, and, in a narrower 
sensey to a judicial functionary, and is 
qualified and sworn to note down official 
proceedings, and to draw up registra- 
tions and protooc^ and to collect and 
keep the records of official acts. Acts 
which are approyed in legal form, that 
is to say, after being first read over, 
and when the law requires it, as the 
Pmsrian law does, are ngned by the 
parties, and are drawn up, collected, and 
kept by the actuary, and also the copies 
whidi are compared by him and certified 
as tme^ haye public credit, or are taken 
as complete evidence. Both such acts 
and their contents are considered as 
gennine and true until they are proved to 
be fidse, so fiir as the actuary, pursuant 
to his authority, intends to be security 
ibr their genuineness and truth, according 
to the nature of the case. For example, 
the actuary intends that a deposition 
taken down in writing by him, or a me- 
morial aoc^ted and kept by him, is truly 
and completely the dq>osition or me- 
morial of the party. Their truth in other 
rejects he does not vouch for. Accord- 
ing to the yarious functionaries or offices 
to which diey are attached, actuaries 
have yarious names. When attached 
to ecclesiastical courts, and frequently 
whcm attached to the ordinar} courts 
of justice, they are called Protonotarii 
^rothonotaries); to the higher provincial 
colleges. Secretaries; to public func- 
tionaries, official actuaries or official 
clerks (Amstactuarien, Amtschreiber). 
The teeoodaty actuariei^ who are subor* 



dinate to the first actuary, are often called 
registrars or judicial notaries. Every 
actuary must be an independent func- 
tionary, sufficientiy qualifi^ for his diffi- 
cult office, and must have undergone an 
examination and be bound by oath, and 
as such he is responsible for the accuracy 
and sufficient completeness of his notes 
and acts. As a judicial person he can 
be objected to as an actuary on the 
ground of incapacity or of partiality, 
especially on the ground of near relation- 
ship to the judge. According to the 
general rule of law, it is necessary to the 
validity of a judicial protocol that both 
the judge should bepresent and a duly 
qualified actuary. The judge and the 
actuary mutually control one another. 
The actuary, in order that he may main- 
tain his independence and be really 
responsible, is not bound to follow the 
dictation of the judge, except when the 
judge is merely uttering his own words, 
or putting his own questions, or giving 
his own proper orders. It would be an 
impediment to the careful consideration 
required of a judge, and to the indepen- 
dent action and mutual control exercised 
by the judge and actuary over each other, 
ii the judge himself should have to per- 
form tile part of actuary ; and tiie inde- 
pendent, careful, and exact discharge of 
the actuary's duty would be impeded, if 
he did not draw up the protocol as far as 
possible in the words of the party, and 
according to his own understanding of 
them, subject indeed to the control of the 
judge, and upon his own responsibility. 
When these forms are not duly olwerved, 
it is a sufficient ground for annulling 
the process and the protocol. {JStaai^ 
Lexicon^ Rotteck and Welcker, art. by 
W.) ^ 

ADJUDICATION, in the law of 
debtor and creditor in Scotland, is a pro- 
cess for attaching heritable or real pro- 
perty. It is applicable not merely to 
land and its accessories, but to all nghts 
" bearing a tract of future time," as an- 
nuities, pensions, lands, &c. ; and has in 
general been extended to all such property 
capable of being applied to the liquida- 
tion of debts, as is not attachable by the 
simpler process of arrestment. The ori- 
gin of tins process of ad^udicatioQ. i& \a \a 
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found in a very ancient practice called 
Apprising, by which the debtor who re- 
fui»ed to satisfy his creditor, either with 
money or laud, might be compelled to 
part with so much of the land as the 
award of a jury found commensurate 
with the debt. This form was the ob- 
ject of legislation so early as the year 
1469, when provision was made for com- 
pelling feudal superiors to give the proper 
investiture to those who acquired lands 
by such a title. The debtor who is com- 
pelled to part with his lands under the 
old apprismg might redeem them within 
seven years, but it is said that this pri- 
vilege was often defeated by dexterous 
expedients, and that the system was a 
means of judicial oppression, the genuine 
creditor beine often defeated by Vie col- 
lusive proceeaings of the debtor's friends ; 
and on the other hand a creditor to a 
mere nominal amount was often enabled 
to carry off a large estate. The system 
was amended by me Act 1672, c. 19. Ac- 
cording to modem practice, there are 
two alternatives laid before the debtor in 
the process — that the debtor is to make 
over to the creditor land to the value of 
his debt and one-fifth more, redeemable 
within five years ; or that the property 
in general against which the process is 
directed shall be adjudged to the creditor, 
liable to be redeemed within ten years, 
on payment of the debt, interest, &c. 
The latter is the alternative universally 
adopted. The lauds do not pass into the 
absolute property of the adjudger at the 
end of the ten years without judicial in- 
tervention, in "an action of declarator 
of expiry of the legal," in which the 
debtor may call on the creditor to account 
for his transactions, and may redeem the 
property on paying any balance that may 
be still due. 

There are arrangements for preserving 
equality among adjudgers, and prevent^ 
in^ the more active creditors from car- 
rymg off all the available estate. Taking 
the point of time when the first process 
has been made effectual by certam pro- 
ceedings for the completion of the ad- 
judger's titie, all others in which the de- 
cree is either prior to that event or within 
s year and a daj after it, rank with it 
Mad with each other, and they are all 



preferable to posterior adjudications. ( Aett • 
1661, c. 62; 1672, c. 19; 54 Geo. III. e. 
137, §§ 9—11.) When there are to 
many adjudications in process against aa 
estate that it may be considered as bank- 
rupt, while the debtor does not ecnne. 
within the class of persons liable to mer- 
cantile bankruptcy, it is usual to sweep 
all the operations into one process callea 
a " Judicial Sale and Ranking." A &o» 
tor or assignee is appointed, under judi- 
cial inspection, and, to a certain extend 
but very imperfectly, the property is 
realized and distributed among the ore* 
ditors after the manner of a baakmpt 
estate. (Acts 1681, c. 17; 1695»c 24; 54 
Geo. III. c. 137, §§ 6, 7 ; Act. Sed. 22iid 
Nov. 1711; 17th Jan. 1756; 11th July, 
1794.) Where sequestration has beoi 
awarded against a person liable to met» 
cautile bankruptcy, the award involves 
an adjudication of the bankrupt's adjudge^ 
able property from the date of the ^si 
deliverance. (2 & 3 Vict. c. 41, § 82.) 

The form of an adjudication has koig 
been in use for the completion of de* 
fective tities to landed property, sod 
when so employed it is called '* Adji^ 
cation in implement," 

ADJUSTMENT, in marine insurance, 
is the settling and ascertaining the exact 
amount of indemnity which the party 
insured is entitled to receive under iro 
policy, after all proper allowances and 
deductions have been made; and fixii^ 
the proportion of that indenmity whion 
each underwriter is liable to bear. The 
contract of insurance is an agreement to 
indemnify the insured against such losses 
as he may sustain by the occurrence of 
any of the events which are expressly, or 
by implication of law, contained in the 
policy. Thus, when a ship is lost, or any 
of those contingencies arise against which 
the insurance provides, the owner of the 
ship or of the goods insured, as the case 
may be, or an authorized agent, reports 
the circumstance to the insurers or under- 
writers. In London, this notice is given 
}ay an insertion in a book kept at Lloyd*^ 
(Joffee-House in the subscnption-rooms* 
where the greater part of marine in- 
surances are effected. 

Before any adjustment is made, the 
vnderwntiec% Te«^ve« to be iaf<imied of aQ 
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ittiliciilarsy that they maj be satisfied the 
loss has occurred through circumstauces 
against which the insurance was effected. 
In (vdinary cases the task of ascertaining 
these ikcts, and of examining the correct- 
ness of the demand made by the assured, 
rests with the underwriter who has first 
labicribed the policy. In complicated 
cases of partial or average losses, the 
paperB are usually referred to some disin- 
terested party, whose business it is to un- 
dertake such references, to calculate and 
a4)U8t the per ceutage rate of loss. Where 
the ship is whoUy lost, of course little 
difficulty occurs m this part of the in- 

n; but in cases of partial losses, where 
isured has not exercised his right 
of abandonment [Abandonment!, very 
minute and careful examination often be- 
oomes necessary. The quantity of damage 
being ascertained, the amount which each 
underwriter has made himself liable to bv 
subscribing the policy is settled ; and this 
being done, it is usual for one of the 
anderwriters, or their agent, to indorse 
on the policy, ** adjusted a partial loss on 
this policy of so much per cent/' To this 
indorsement the signature of each under- 
writer must be affixed, and this process is 
called the adjostmeut of the loss. 

After an adjustment has been made, it 
is not usual m mercantile practice for the 
underwriter to require any further proof^ 
bat at once to pay the loss ; and it has 
been said that ihe reason for which ad- 
justments have been introduced into the 
biuinesB of maritime insurance is, that 
iqxm the underwriter signing an adjust- 
ment, and thereby declaring his liability, 
and admitting that the whole transaction 
is adjusted, time should be given him to 
pay the money. As a question of law, 
nowever, it is undecided how far the ad- 
justment is conclusive and binding upon 
the underwriters ; the better opinion ap- 
pears to be that tiie adjustment is merely 
presumptive evidence against an insurer, 
and has only the effect of transferring the 
burden of- proof from the assured to the 
underwriters; that is, where an adjust- 
ment has taken place, and tiie liability to 
pay the loss is disputed, the adjustment 
alone, without further proof, will be suffi- 
cient to entitle the insured to recover in 
an aetion on the policy, unless the under- 



writer shows facts which may have the 
effect of relieving him from liability. 
(Selwyn's Ain PriuSf title " Insurance ;** 
Park, on the Law of' Marine Inauranct, 
and a note to Campbell's NUi PriuM lU- 
porta, vol. i. p. 27G.) 

ADJUTANT (from the Latin adjvtor, 
an assistant) is a military officer, attached 
to every battalion of a regiment The 
office does not confer a separate rank, but 
is usually given to one of the subaltern offi- 
cers. The duties of an adjutant are to super- 
intend (under the major of the regiment, 
and the adjutant-general of the army) all 
matters relating to the ordinary routine of 
discipline in the regiment ; to receive and 
promulgate to the battalion all general, 
garrison, and regimental orders, signing 
them in the orderly-book on the part or 
the commanding-officer; to select de- 
tachments from the different companies 
when ordered ; to regulate the placing of 
guards, distribution of ammunition, &c. 

ADJUTANT-GENERAL, a staff-offi- 
cer, one of those next in rank to the com- 
mander-in-chief. He is to the army what 
the adjutant is to a regiment ; he super- 
intends the details of all the dispositions 
ordered by the commander-in-chief, com- 
municates general orders to the different 
brigades, and receives and registers the 
reports of the state of each, as to numbers^ 
discipline, equipments, &c. Though in 
a large army the adjutant-general is 
usually a general officer, yet this rank 
is not necessary ; and in smaller detach- 
ments acting mdependently the duties 
are frequenUy intrusted to an officer of 
lo\irer rank 

ADMINISTRATION and ADMINIS- 
TRATOR. An administrator is a person 
appointed by the ordinary or bishop of 
me diocese to make administration of or 
to distribute the goods of a person who 
dies without having made a will. It is 
said that, in very early times, the king 
was entided in such a case to seize upon 
the goods, in order that they might be 
applied to the burial of the deceased, the 
payment of his debts, and to making a 
prorision for his family. It would ap- 
pear that this power of the crown over 
the effects of intestates was greatly abused, 
for, by Magna Charta, King John granted 
that *' if a freeman should die intestate, 
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his chattels should be distributed by 
the hands of his near relations and 
friends, under the inspection of the 
church." This, probably, formed the 
foundation upon which the bishops after- 
wards founded their right to administer 
by their own hands the goods of an in- 
testate. There is, at least, no doubt that 
the power of seizins the goods of an 
intestate was, at a later period, trans- 
ferred from the crown to the bishops. 
The whole property was, in the first in- 
stance, placed m the custody of the ordi- 
nary, or bishop of the diocese in which 
the intestate died; and after the deduc- 
tion of what were technically called 
** partes rationabiles" that is, two-thirds 
of the whole, which the law ^ve to tiie 
widow and children, the remaining third 
part vested in the bishop upon trust to 
distribute that proportion in charity to 
the poor, or in ** pious uses," for the bene- 
fit of the soul of the deceased. This trust 
being greatiy abused by the bishops, the 
statute called the *' Statute of Westmin- 
ster the Second," was passed in the reign of 
Edward I., which provided that the debts 
of the deceased should be paid by the 
ordinary in the same manner as if he had 
been an executor appointed by a will. 
The remainder, after payment of debts, 
still continued applicable to the same 
uses as before. To prevent the abuses of 
the power thus retained by the ordinary, 
and to take the administration out of ms 
hands, the statute of 31 Edward III. 
cap. 2, directed the ordinary, in case of 
intestacy, to depute ** the nearest and 
most lawfiil friends'' of the deceased to 
administer his goods ; and these adminis- 
trators are put upon the same footing 
with regard to suits and to accounting, 
as executors appointed by will. This is 
the origin of administrators; they are 
merely the officers of the ordinary, ap- 
pointed by him in pursuance of the sta- 
tate, which selects the nearest and most 
lawM friend of the deceased; these 
words being interpreted to denote the 
nearest relation by blood who is not un- 
der any legal disability. The subsequent 
statute of 21 Henry VlII. c. 5, enlarges 
a littie more the power of the ordinary, 
and permits him to grant administration 
tdiher the widow or the next of kin. 



or to both of them ; and, where several 
persons are equally near of kin, empowers 
him to select one of them at his discre* 
tion. 

If none of the kindred are willing to 
take out administration, a creditor is per- 
mitted to do so; and in the absence of 
any person entitied to demand letters of 
administration, the ordinary may appoint 
whomsoever he may think proper to col- 
lect the goods of the deceased, for the 
benefit of such as may be entitled to 
them. Administrators are appointed even 
when a will has been made, if by the will 
no executors are appointed, or if the 
persons named in it reftrse, or are not 
legally qualified to act; and in any of 
these cases the administrator only dififers 
from an executor in the name of his office 
and mode of his appointment In prac- 
tice, when the executor reives to act, it 
is usual to grant administration to the 
residuary legatee, that is, to the person to 
whom, by the will, the remainder of the 
personal property, after payment of debts 
and legacies, is given. 

In the case of a complete intestacy, it 
was formerly doubted whether an ad- 
ministrator, when appointed by virtue rf 
31 Edward III., could be compelled to 
make any distribution of the effects of 
the intestate which remained in his hands 
after payment of debts; for though the 
administration had been transferred from 
the ordinary to the next of kin of the 
deceased, the new administrator stood in 
much the same position as the ordinary 
had. The spiritual courts endeavoured 
to enforce distribution by taking bonds 
from the administrator for that purpose, 
but these bonds were declared void by 
the common law courts. The ** Statute 
of Distributions,'* 22 & 23 Charles II. 
c. 10, which is amended by 29 Car. II. 
c. 3, enacted that the surplus effects, 
after payment of debts, shall, after the 
expiration of one year from the death 
of intestate, be distributed in the follow- 
ing manner : — one-third shall go to the 
widow, and the remainder in equal pro- 
portions to the children of the intestate, 
or, if dead, to their legal representatives, 
that is, their lineal descendants: or, if 
there be no children, or children's legal 
representatives, then one moiety shall g» 
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to the widow, and the other moiety to the 
next of kin in equal decree, or to their 
representatives : if no widow, the whole 
shall go to the children or their repre- 
tatives in equal portions : if neither 
widow nor children, the whole shall be 
distribated amongst the next of kin or 
their representatives. The statute of 29 
Charles II. c. 3, confirms the old right 
of the husband to be the administrator of 
his wife who dies intestate, and to recover 
and eigoy her personal property. 

By the same statute it is directed that 
no diild of the intestate (except it be his 
heir at law) on whom he settled in his 
lifetime any estate in lands, or to whom 
he gave a pecuniary portion equal to ihe 
distiibative share of the other children, 
shall have any share of the surplus to be 
administered ; but if the estate or portion 
thus given him by way of advancement 
is not equivalent to the other shares, the 
child so advanced shall have so much of 
the intestate's persoual estate as will put 
him on an equality with his brothers and 
sisters. 

The Statute of Distributions expressly 
excepts and reserves the customs of the 
city of London, of the province of York, 
and of all other places which have pe- 
eoliar customs of distributing intestates * 
effects. These customs resemble, in some 
degree, the provisions of the statute, 
diOTigh they differ from them in some re- 
ipects. 

The degrees of kindred are reckoned 
according to the Roman law in the ap])li- 
cation of the Statute of Distributions 
[Consakouinity] ; and, many of the pro- 
visions of the statute as to the mode of 
distribution resemble those of the Roman 
law of Justinian's period. {Novel. 118; 
and Gains, iii. On the Succession to In- 
teatate^ Estates.) 

For fbrther information upon the sub- 
ject of Administrator and Administration, 
see Executors. 

ADMIRAL, the title of the highest 
dass of naval officers. Various fancifhl 
etymologies of the word have been given ; 
hut the word is said to be merely a cor- 
ruption of the Arabic Amir or Emir, a 
loni or chieftain. The al is the Arabic 
definite article al (the), without the noun 
to which it belongs, Eutycbius, Patri- / 



arch of Alexandria, writing in the tenik 
century, calls the Caliph Omar AmirU 
Mumemni, which he translates into Latin 
Imperator Fidelittm (the Commander of 
the Faithful). To form the word Ad- 
miral the first two terms of some titV 
similar to this have been adopted, and the 
third has been dropt From this it ap- 
pears that the word ought properly to be 
written, or rather ought at first to have 
been written, Amiral, or Ammiral, as we 
find it in Milton's expression : — 

" The mast 
or lome great Ammiral.'* 

Milton, holding to this principle of 
orthography, wrote in Latin Ammiralatu» 
Curia (the Court of Admiralty). The 
French say Amiral, and the Italians Am" 
minufiio. The d seems to have got into 
the English word from a notion that 
Admiral was an abridgment of Admi^ 
rable. The Latin writers of the middle 
ages sometimes, apparently firom this 
conceit, style the commander of a fleet 
Admirabilis, and also Admiratus. llie 
Spaniards say Admirante or Almirante. 

Under the Greek empire, the term 
Emir or Amir (Afirip) was used most 
commonly to designate the governor of 
a province or district, which was itself 
called AfXTipaZias. Gibbon states that the 
emir of the fleet was the third in rank 
of the officers of state presiding over 
the na\T; the first being entitled the 
Great l)uke, and tlie second the Great 
Drungaire. {Decline and Fall, ch. liii.) 
The holy wars of the twelfth and thir- 
teenth centuries seem to have introduced 
the term Admiral into Europe. The 
Admiral of Sicily is reckoned among the 
great officers of state in that kingdom in 
the twelfth century ; and the Genoese had 
also their admiral very soon after this 
time. In France and England the title 
appears to have been unknown till the 
latter part of the thirteenth century : the 
year 1284 is commonly assigned as the 
date of the appointment of the first French 
admiral ; and the Amiral de la Mer du 
Roy d'Angleierre is first mentioned in 
records of the year 1297. The person to 
whom the title is given in this instance is 
named William de Leyboume. Yet ^\ 
this time England, althou^ ^(^ \^4. va^ 
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admiral, had, properly speakiug, no fleet ; 
the custom being for the king, when he 
engaged in a naval expedition, to press 
into his service the merchaut^vessels from 
all ports of the kingdom, just as it is still 
the prerogative of the crown to seize the 
men serving on board such vessels. This 
circumstance is especially deserving of 
notice, as illustrating what an admiral 
originally was. The King of England's 
admiral of the sea was not necessarily the 
actual commander of the fleet; he was 
rather the great ofiicer of state, who pre- 
sided generally over maritime aflairs. 
Sometimes he was not a professional per- 
son at all ; at other times he was one of 
the king's sons, or other near kinsman 
yet in his nonage, on whom the office 
was bestowed, as being one of great dig- 
nity and emolument : the duties were per- 
formed by persons who acted in his name. 
But these duties were usually not to com- 
mand ships in battle, but merely to super- 
intend and direct the naval strength of 
the kingdom, and to administer justice in 
all causes arising on the seas. The for- 
mer of these duties is now executed by 
the department of government called the 
Admiralty, and the latter by the legal 
tribunal called the High Court of Ad- 
miralty. 

Anciently, two or more admirals used 
often to be appointed to exercise their 
powers along different parts of the coast. 
Thus in 1326 mention is made of the 
Admiral of the King's Fleet, from the 

' mouth of the Thames northward, and of 
another officer with the same title, com- 
manding from the mouth of the Thames 
westward. Besides these, there were also 
Admirals of the Cinque Ports. There 
are still a vice-admiral and a rear- 
admiral of the United Kingdom, which 
places are now sinecures, and are usuallv 
bestowed upon naval officers of high 
standing and cfkninent services. They 
are appointed by royal patent, and it 
is said would exercise the authority of 
the Lord High Admiral in case of his 
death, until a successor was appointed. 
There is also a vice-admiral of the coast 
of Yorkshire, a nominal office, usually 
given to a nobleman. It is the opinion 
of some writers that the first admiral 

of aJl Eaglajxd was appointed in the 



year 1387. Even the officer bearing this 
title, however, was not then the person 
possessing the highest maritime juri^ 
dicdon. Above him there was the King's 
Lieutenant on the Sea {Locum tenens super 
Mare). Also, before the term Admiral 
was used at all, there was an officer de- 
signated the Custos Maris, or Guardian 
of the Sea. 

From the ^ear 1405 (the sixth of Hemj 
IV.) there is an uninterrupted series of 
Lord High Admirals of England, the 
office being always held by an mdividoaL 
tiU the 20th of November, 1632, when it 
was fbr the first time put in commission: 
all the great officers of state were the com- 
missioners. During the Commonwealth, 
the aflairs of the navy were managed by 
a Committee of Parliament, till Crom- 
well took the direction of them himselfl 
On the Restoration, the king's brother, 
the Duke of York, was appointed Lord 
High Admiral ; and he retained the place 
till the 22nd of May, 1684, when Charles 
took it into his own hands. On the duke's 
accession to the throne, in the beginuing 
of the following year, he declared him- 
self Lord High Admiral. On the Kevo- 
lution the office was again put in com- 
mission ; and it continued to be held in 
this form till 1707, when Prince George 
of Denmark was appointed Lord Hi^ 
Admiral, with a council of four persons 
to assist him. On his death, in Novem- 
ber, 1708, the Earl of Pembroke was 
appointed his successor, with a similar 
council. The earl resigned the office 
in 1709, since which time, till now, it has 
always been in commission, with the ex- 
ception of the period of about sixteen 
months (fix)m May, 1827, till September, 
1828), during wluch it was held by King 
William IV., then Duke of Clarence. 
The commissioners, styled the Lords 
Commissioners of ^e Admiral^, were 
formerly seven, and are now six m num- 
ber ; and the first Lord is always a mem- 
ber of the cabinet. It is the First Lord, 
indeed, who principally exercises the 
powers of the office. The patent consti- 
tuting the commission is issued by writ 
of pnvy seal, in the king's name, and, 
after mentioning the names of the com- 
missioners, it appoints them to be ** ovr 
commissioners for executing the office of 
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our High Admiral of our said united 
kingdom of Great Britain and Ireland, 
and of the dominions, islands, and terri- 
tories thereunto belonging, and of our 
High Admiral of Jamaica, Barbadoes, 
Saint Christopher, Nevis, Montserrat, 
Bermudas, and Antegoa, in America, and 
of Gniney, Binny, and Angola, in Africa, 
and of the islancb and dominions thereof, 
and also of all and singular our other 
foreign plantations, dominions, islands, 
and territories whatsoever, and places 
thereonto belonging, during our plea- 
sure ; giving, and by these presents grant- 
ing onto you, our said commissioners, or 
any two or more of you, during our plea- 
sure, full power and authority to do, exe- 
eate, exercise, and perform all and every 
act, matter, and thing which do belong 
or appertain to the office of our High Ad- 
miral,'' &c., as well in those things which 
concern the navv as in the things which 
concern *'the right and jurisdiction" of 
the High Admiral. 

Till the reign of Queen Anne the 
salary of the Ix>rd High Admiral was 
only 300 marks ; and the emoluments of 
die place, which were very large, arose 
ehieny from perquisites, or droits, as they 
were called, of various descriptions. 
Prince George of Denmark resigned all 
Aese droits into the hands of the crown, 
and received in their stead a salary of 
7000/. a year. The salary of the First 
Lord is 4500/., and his official residence 
m tiie Admiral^, Whitehall. The salary 
of the jnnior lords is 1000/., and tbey have 
official residences ; or, in case of the go- 
temment not appropriating to them an 
official residence, a sum of 200Z. is allowed 



The title of Admiral is also given in 
nodem times to naval officers of the 
highest rank ; of which we have in Eng- 
land three classes, namely. Admirals of 
die Red, of the White, and of the Blue. 
Admirals bear their flag at the main top- 

Sllant-mast head ; vice-admirals, at the 
re top-gallant-mast head ; and rear-ad- 
Burals, at the mizen top-gallant-mast 
head. After the union with Scotland in 
1707, the use of the red flag was discon- 
tinued, the union-jack being substituted 
fbr it ; but it was resumed at the naval . 
pramotioD which took place in 1805, after / 



the battle of Trafalgar. There are also 
vice-admirals and rear^mirals of each 
flag, the former ranking with lieutenant- 
generals, and the latter with major-gene- 
rals in the army. The number of admirals 
in each class, in May, 1844, was as fol- 
lows : — 

Of the Of the Of the 
Red. White. Blue. 
Admirals . . 9 13 14 

Vice-Admirals 14 14 18 

Kear-Admirals 28 30 38 

A full admiral ranks with a general, and 
an admiral who is 'actually the com- 
mander-in-chief of a fleet with a field- 
marshal. The title of Admiral of the 
Fleet is merely an honorary distinction. 
The number of admirals on the 1st of 
January in each of the following years 
was as follows:— 242 in 1815; 228 in 
1819; 236 in 1825 ; 228 in 1830 ; 211 m 
1837 ; and 211 in 1841. The average age 
of officers promoted to the rank of rear- 
admiral (omitting fractional parts of a 
year) was forty-seven years in 1815; fifty- 
one in 1819 ; fifty-five m 1825 ; fifty-eight 
in 1830; sixty-one in 1837; and rather 
more than sixty-one in 1 841 . The period 
which rear-admirals had served as cap- 
tains had increased from nineteen years 
in 1 8 1 5 to nearly thirty-five years in 1 84 1 ; 
the increase having been from twenty- 
nine years nine months in 1830 to thirty- 
four years and nine months in 1841. 
Accoraing to the official Navy List for 
April, 1844, there were, in addition to tiie 
admiral of the fleet, who receives sea-pay 
of 6/. per day, thirty-six admirals, with 
the sea-pay of 5/. per day ; forty-six vice- 
admirals, with the pay of 4/. per day ; and 
ninety-six rear-admirals, with the pay of 
3/. per day ; making 179 admirals ; but the 
number in commission in time of peace is 
only about twelve. In addition to mis pay, 
every commander-in-chief receives a fur- 
ther sum of 3/. per day while his flag 
shall be flying within me limits of his 
station. The full pay of admirals in 1792 
was 3/. lOs. a day ; vice-admirals, 2/. 10«. ; 
rear-admirals, \l. ISs. : in addition to 
which, compensation in lieu of servants' 
allowances was given at the rate of 430/. 
Ss. a year to admirals ; 280/. 5s. to vice- 
admirals; and 202l. to tewr-^^^TsCvriX^ 
The nomber of &eTvaxit& a\\ow«j\ 
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4ncedm 1693 ; but in 1700 the regulation 
was rescinded, and by an Order in Council 
fifty servants were allowed to the Admiral 
of the Fleet ; thirty to admirals ; twenty 
to vice-admirals; and f fteen to rear-ad- 
mirals. The hcdf'pay of the Admiral of 
the Fleet is at present 1149/. 15«. per 
annum; of admirals, 766Z. 10«.; of vice- 
admirals, 593/. 28, 6d. ; and of rear-ad- 
mirals, 456/. 58. The half-pay of the 
Admiral of the Fleet was 27. 108. per 
diem in 1792 ; that of admirals, ]/. 158. ; 
vice-admirals, 1/. 5«.; and of rear-ad- 
mirals, 17s. 6d. {"Report on Army and 
Navy Appointments.) 

There is no officer with the title of 
admiral in the navy of the United States 
of America, the rank corresponding to it 
being that of commodore, which is given 
to captains commanding on stations. 

ADMIRALTY COURTS are courts 
which have jurisdiction over maritime 
causes, whether of a civil or criminal 
nature. In England, the Court of Ad- 
miralty is held before the Lord High 
Admiral or his deputy, who is called the 
judge of the court: when there was a 
Lora High Admiral, the judge of the 
Admiralty usually held his place by 
patent from him; but when the office of 
admiral is executed by commissioners, he 
holds his place by direct commission 
from the crown under the great seal. 

The Court of Admiralty is twofold, — 
the Instance Court and the Prize Court. 
The commissions to hold these courts are 
perfectly distinct, but are usually given 
to the same person. Neither of diem is 
a Court of Record. 

The civil jurisdiction of the Instance 
Court extends generally to marine con- 
tracts, that is, to such contracts as are 
made upon the sea, and are founded in 
maritime service or consideration, — as 
where the vessel is pledged during the 
voyage for necessary repairs; and to 
some few others, which, diough entered 
into on land, are executed entirely upon 
the sea, — such as agreements fcr mariner's 
wages. But if part of a cause of action 
arises on the sea and part upon the land, 
liie courts of common law exclude the 
Admiralty Court from its jurisdiction ; 
and even in contracts made abroad they 
emenase m most cases a concurrent juris- 



diction. The Admiralty Court has no 
cognizance of contracts under seal, except 
where, from the nature of the subject 
matter, it has exclusive jurisdiction ; as 
in the case of an hypothecation bond, 
under which a ship is given in pledge for 
necessaries furnished to the master and 
mariners. This security, as it only affects 
the vessel on which the money is ad- 
vanced, and imposes no personal contract 
on the borrower, does not Ml within the 
cognizance of the common law. The 
Instance Court likewise regulates many 
other points of maritime law, such as 
disputes between part-owners of vessels, 
and questions relating to salvage, that is, 
the allowance made to those who have 
saved or recovered ships or goods fix>m 
dangers of the sea. It has also power to 
inquire into certain wrongs or injuries 
committed on the high seas, such as col- 
lision, or the running foul of one ship 
against another, and in such cases to 
assess the damages to be paid to the party 
injured. 

This court is usually held at Doctors*- 
Commons, like the ecclesiastical courts, 
to which, in its general constitution, it 
bears a great resemblance. The law by 
which its proceedings are governed is 
composed of such parts of the civil law 
as treat of maritime afiairs, together with 
the laws of Oleron and other maritime 
laws, with such corrections, alterations, 
or amendments as have been introduced 
by Acts of Parliament, or usage which has 
received the sanction of le^ decisions. 
(Blackstone, Commentaries, iii. 68, 106.) 

In criminal matters the Court of Ad- 
miralty has, partly by common law, 
partly by a variety of statutes, cognizance 
of piracy and all other indictable offences 
committed either upon the sea or on the 
coasts, when beyond the limits of any 
English county ; and this (at least since 
the time of Edward III.) to the exclusion 
of the jurisdiction of the courts of com- 
mon law. With respect to certain felonies, 
ommitted in the main stream of great 
rivers below the bridges, the common 
law and the Admiralty have a concurrent 
jurisdiction. 

The mode of proceeding in the Ad- 
miralty courts in criminal trials, like that 
in all other suits there, was anciently 
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aeoording to the course of the civil and 
maritime law, until, in the reign of 
Hemy VIII., a statute was passed which 
enacted that tiiese offences should be tried 
by commissioners of oyer and terminer 
under the kind's great seal, and that the 
proceedings &ould be according to the 
taw of the laud. (Blackstone, Commen- 
tarieSf iy. 268; Hale, Pleas cfthe Croum, 
u. 16.) B^ 7 & 8 Geo. I V. c 28, all 
offences tned in the Court of Admiralty 
are to be punished in the same manner as 
if committed on land. (§12). A similar 
provision is introduced in 9 Geo. IV. 
c. 31, fbr consolidating and amending the 
law relating to offences against the per- 
son. (§ 32). In the act ror establishing 
the Central Criminal Court in London 
(4 Wm. IV. c. 36), the judges are em- 
powered to determine offences conmiitted 
within the jurisdiction of the Admiralty 
of England, and to deliver the gaol of 
Newgate of any person committed for 
any such offence. (§ 22). The Admiraltr 
sessions are held twice a year, in March 
and October, at the Old Bailey. The 
judee of the Admiralty presides, and two 
of tiie common law judges sit with him. 
The proceedings do not usually occupy 
more than three or four days in the year. 
By 3 & 4 Vict. c. 65, which is an act 
** to improve the practice and extend the 
jurisdiction of the High Court of Admi- 
ralty of England," the Dean of Arches is 
empowered to sit as assistant to or in 
place of the judge of the court ; and advo- 
cates, surrogates, and proctors of the Court 
of Arches are admitted in the Court of 
Admiralty. The judge of the Admiralty 
is empowered to make rules of court, and 
is to enjoy all the privileges which pertain 
to the ju^4^ of the superior courts. There 
is a clause which enables the court to try 
any questions concerning booty of war 
which may be referred to it by fiie Privy 
CounciL The court is empowered to ad- 
judicate on claims for services and neces- 
saries to any ships which may not have 
been on th<^ high seas, but within the 
body of a county, at the time when such 
services were rendered. Evidence may 
be taken viva voce in open court, or be- 
fore commissioners. The court can direct 
issues on questions of &ct arising in any 
wait to be tried before some jud^ of the 



superior courts of common law ; and if 
empowered to direct new trials, or to 
grant or ref\ise them; the exercise of the 
last -mentioned right to be subject to 
appeal. Other alterations are made, for 
which reference should be made to the act. 
The Prize Court is the only tribunal 
for deciding what is, and what is not, 
lawful prize, and for adjudicating upon 
all matters civil and criminal relating to 
prize. By " prize" is to be understood 
every acquisition made jure belli (by the 
law of war), which is either itself of a 
maritime character, or is made, whether 
at sea or by land, by a naval force. All 
acquisitions by war belong to the sove- 
reign power in the state, but are usualljf , 
by the law of each particular state (as m 
England by several acts of parliament), 
distributed in certain proportions among 
the persons who took or assisted in taking 
them. But the property in the thing 
captured is held by English jurists, 
agreeably to the general practice of the 
law of nations, not to be absolutely taken 
from the original owners, until, by the 
sentence of a properly authorized court, 
it has been condemned as lawful prize. 
We had, as it should appear, no court 
authorized to adjudicate on property cap- 
tured by land-mrces, or iMotiff as it u 
commonly termed by writers on the law 
of nations ; but, when occasion required, 
commissioners were spedally appointed 
for the purpose. The 3 & 4 Vict. c. 65, 
enacts tiiat the High Court of Admiraltjr 
shall have jurisdiction to decide all 
matters and questions concerning booty 
of war when referred to it by the 
Privy Council (§ 22.) But property 
captured by the naval force forms th« 
peculiar province of the Prize Court of 
the Admiralty. " The end of a Pri« 
Court," says Lord Mansfield, " is to sus- 
pend the property till condemnation ; to 
punish every sort of misbehaviour in the 
captors ; to restore instantly, if upon the 
most summaiy examination there does 
not appear sufficient ground ; to condemn 
finally, if the goods really are prize, 
against everybody, giving everybody a 
fair opportunity of being heard." (Dou- 
glas's Reports, p. 572, &c.) The Prize 
Court has also jurisdiction in matters of 
capture in port ot oix \kds^ ^RVkSsx. ^te 
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capture has been effected by a naval force, 
or a mixed naval and military force. 

Vessels taken under the treaties for the 
suppression of the slave-trade are adjudi- 
cated b^ a mixed commission, composed 
of English and foreign commissioners. 

In 1840 an act was passed (3 & 4 
Vict c. 66) to make provision for the 
judge, registrar, and marshal of the Court 
of Achniralty. It fixes the salary of the 
judge at 4000Z., with a retiring pension 
of 2000/. after fifteen years' service, or on 
becoming permanently disabled from per- 
forming his duties. It also prohibits the 
judge &om sitting in parliament The 
salary of the registrar is 1400/., without 
fees. In time of war, or in case of a 
great increase of business, the registrar's 
salary may be increased to 2000/. He 
must perform his duties personally ; but 
i^ in case of illness or absence, he neglects 
for two days to appoint a deputy, the 
judge is empowered to appoint one, and 
to fix his salary, which is to be paid out 
of the salary of the registrar. The re- 
gistrar is appointed by the judge, and 
must be a proctor of not less than ten 
years' standing. In case of necessity, the 
judge may direct the registrar to appoint 
an assistant, subject to the approval of the 
judge, with a salary of 1-200/. One ojf 
the duties of the registrar is to attend the 
hearing of appeals before the Privy 
Council, instead of the registrars of the 
Court of Chancery, on whom this duty 
devolved under 3 & 4 Wm. IV. c. 41. 
The marshal's salary is .500/., without 
fees, and may be increased to 800/. in 
time of war, or if the business of the 
court should increase sufficiently. The 
fees of the court are carried to an account 
called the fee fund, out of which all the 
officers are paid except the judge. 

The business and fees of the Court of 
Admiralty are always much greater in 
time of war. From 1778 to 1782 Judge 
Marriot received 4500/. a year, the salary 
being 800/., and the fees averaging 3700/. 
a year. On the return of peace his salary 
was increased to 980/. ; and his total in- 
come during the peace averaged 1380/. a 
year. In 1794 thu salary of the office 
was increased by the addition of 400/. a 
year. In the first ten years of the French 
ssvolutionary war, the income of ^ W. 



Scott averaged 5700/» a year, the salary 
being 2500/. and the fees 3200/. About 
a thousand cases a year were determined 
by the court during the war. (Evidence 
of Dr. Nichol before Select Committee 
on Admiralty Courts, in 1833; reprinted 
in 1843 by order of the House of Com 
mons.) The Prerogative and Admiralty 
Courts were presided over by one judge 
on two occasions in the last century, from 
1710 to 1714, and from 1773 to 1778. 
The Parliamentary Committee of 1833 
recommended that the two judges of these 
courts should sit interchangeably, when 
occasion may require, either in one court 
or the other. 

All sovereign states which are engaged 
in maritime war establish Admiralty 
Courts, for the trial of prizes taken by 
virtue of the commissions which they 
have granted. In determining prize 
cases, the Admiralty proceed on certain 
general principles which are recognised 
among civilized nations. Thus the com- 
mission which empowers the Prize Court 
to determine cases of prize, requires it to 
" proceed upon all and all manner of cap- 
tures, seizures, prizes, and reprisals ot 
ships and goods, which are or shall be 
taken, and to hear and determine accord- 
ing to the course of the Admiralty and 
the law of nations." 

The Court of Admiralty fi)r Scotland 
was abolished by 1 Wm. IV. c. 69. The 
representative of the nominal head of the 
court (the Lord High A^iral) was the 
judge ; and there were inferior Admiral^ 
jurisdictions, in which the law was ad- 
ministered by admirals-depute. The cases 
formerly brought before this court are 
now prosecuted in the Court of Session, 
or in that of the sheriff, in the same way 
as ordinary civil causes. The Court of 
Justiciary has become the tribunal for 
the decision of the more important mari- 
time offences. The inferior juriisdictions 
not dependent on the High Court of Ad- 
miralty were not abolished by the above 
act (Burton's Laws cf Scotland.) There 
is an Admiralty Court in Ireland, but a 
prize commissioner has never been sent 
to it By § 108 in the Corporations Re- 
form Act (5 & 6 Wm. IV. c. 76) all 
chartered Admiralty jurisdictions were 
abolished, but that of the Qnque Portly 
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to the olBoe of LordWtrden, 
vas expressly reserved. In several of 
our eolonies there are Courts of Vice- Ad- 
miralty, which not only have authority 
both as Instance Courts and Prize Courts, 
but have also, in certain revenue cases, 
eoneorrent jurisdiction with tiie colonial 
CoortB of Record. (Stokes, On the Co- 
Umug, p. 357.) From the Vice- Admiralty 
Courts of the colonies an appeal lies, in 
instance causes, to the Court of Admiral^ 
in EIngland ; and from the Court of Ad- 
miralty in England an appeal lies, in in- 
stance causes (^whether originating in that 
court or conung before it bv appeal), 
to the king in council ; to which bod^ the 
powers in maritime as well as ecclesiasti- 
cal causes were transferred from the High 
Court of Delegates by 2 & 3 Wm. IV. c. 92. 
From prize causes, whether in the Vice- 
Admiralty Courts or in the Court of 
Admiralty in England, the appeal lies 
directly to certain commissioners of ap- 
peal in prize causes, who are appointed 
by the king under the gpreat seal, and are 
usually members of his privy coimcil, 
and whose appointment is generally re- 
gulated or recognised by treaties with 
iireign nations. 

For the law on the whole of this sub- 
ject, see Dr. Browne's View cf the Civil 
Law, and the Law (fthe AdmiraUj ; and 
Comyn's Digest^ tit. ** Admiralty." 

ADMIRALTY, DROITS OF. 
[Droits of Admiralty.] 

ADOPTION, from the Latin adoptio. 
By the Roman law, if a person had no 
diildren of his own, he might make those 
of any other person his children by 
adoption. The relation of father and son 
■t Kome originally differed little from 
tiiat of master and slave. Hence, if a 
person wished to adopt the son of another, 
the natural father transferred (manci- 
pated) the boy to him by a formal sale 
before a competent magistrate, such as 
the praetor at Kome, and in the provinces 
before the governor. [Mancipation.] 
The fieither thus conveyed all his paternal 
rights, and the child, from that moment, 
became in all legal respects the child of 
the adoptive father. If the person to be 
adopted was his own master (sui juris), the 
mode of proceeding was by a legislative 
act of the people in the comitia curiata. 



This was called adroffoiiOf tnaa ngmm, 
to propose a law. In the case of adro- 
gatio. It was required that the adoptiTa 
rather should have no children, and that 
he should have no reasonable hopes of 
any. In either case the adopted ehild 
became subject to the authonty of his 
new father ; passed into his £unily, name^ 
and sacred ntes ; and was capable of suo 
ceeding to his property. Clodius, the 
enemy of Cicero, passed by this cere- 
mony of adrogatio fh>m the patrician to 
the plebeian class, in order to qualify him 
to be tribune. 

The history of Rome abounds with in- 
stances of adoption. Thus one of the 
sons of L. iEmilius Paulus, the conqueror 
of Macedonia, was adopted by the son of 
Scipio Africanus the Elder, and thus 
acquired the name of Publius Cornelius 
Scipio ; he was also called ^milianus, to 
point out the family of his birth ; and 
vhen he had destroved Carthage, in the 
third Punic war, he received, like his 
adoptive grandfktiier, the appellation of 
Afhcanus, and is usually spoken of in 
history as Scipio Africanus the Younger. 

Women could not adopt a child, for by 
adoption the adopted person came into the 
power, as it was expressed, of the adopter ; 
and as a woman had not the parental 
power over her own children, she could 
not obtain it over those of another by any 
form of proceeding. Under the emperors 
it became the practice to effect adrogatio 
by an Imperial Rescript, but this practice 
vas not introduced till after the time of 
Antoninus Pius (a.d. 138-161). 

There was also adoption by testament: 
thus Julius Cffisar the Dictator adopted 
his great nephew Octavius, who was 
thenceforth called Cains Julius Csesar 
Octavianus, until he received the appel 
lation of Augustus, by which he is ff^ 
nerally known. But this adoption by 
testament was not a proper adoption, 
and Augustus had his testamentary adop* 
tion confirmed by a Lex Curiata. Axh- 
gustus in his lifetime adopted his step- 
sons Tiberius Nero and Claudius Drusua» 
the former of whom succeeded him in 
the empire. (Tacitus, Aim. i. 3 ; Suet. 
Tiberius, 15.) Tiberius, by the order 
and during the lifetime of Augustus, 
adopted his nephiiw Oexmamcna, ^^^<q^ 
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Tiberias had then a son of his own, Ger- 
mauicus died in the lifetime of Tiberius ; 
and on the death of Tiberius, Caligula, 
the son of Germauicus, became emperor. 
These adoptions by Augustus and Ti- 
berius were designed to secure the suc- 
cession to the imperial power in their 
fiunily. At a subsequent period, the em- 
peror Claudius adopted his step-son Do- 
mitius, afterwards the Emperor Nero, to 
the prejudice of his own son Britannicus. 
Tacitus remarks that Nero was the first 
stranger in blood ever adopted into the 
Claudian Gens. (Tacitus, Ann, xii. 25.) 
In the time of Augustus, the Julian law 
on marriage was enacted (b.c. 18), which 
contdned heavy penalties upon celibacy, 
and rewards for having children. This 
law was so extremely unpopular, that, 
Suetonius savs, it could not be carried 
until some of the obnoxious clauses were 
modified. (Suetonius, Aug. 34.) After- 
wards, however, a law passed, called, from 
the Consuls who proposed it, Lex Papia 
Poppsea; and sometimes Lex Julia et 
Papia Poppsea, because it was founded on 
the Julian law on marriage, by which 
many privileges were given to those who 
had children ; and among other things, it 
was declared that, of candidates for prsB- 
torships and other offices, those should 
have the preference who had the greatest 
number of children. This occasioned an 
abuse in the adoption of children. Ta- 
citus says that in the time of Nero a 
" pestilent abuse was practised by child- 
less men, who, whenever the election of 
magistrates or the allotment of provinces 
was at hand, provided themselves with 
sons bv fraudulent adoptions ; and then 
when, m common with real Others, they 
had obtained prsetorships and provincial 
governments, they instantiy released 
jthemselves from their adopted sons. 
Hence the genuine &thers betook them- 
selves witii mighty indignation to the 
senate,'* and petitioned for relief This 
produced a Senatus consultum, that fi^u- 
dulent adoptions should not qualify for 
public office or capacitate a person for 
taking property by testament (Tacitus, 
Antial. XV. 19.) 

The eleventn title of the first book of 
Justinian's Institutes is concerning adop- 
tion. The Imperial legislation altered 



the old law of adoption in several ro* 
spects. It declares that there are two 
lunds of adoption : one called adroffoitOf 
when by a rescript of the emperor 
(principali rescripto) a person aa(^rts 
another who is free from parental ooii- . 
trol ; the other, when by the authority of 
the magistrate {imperio mamstratus) he 
who is under the control of his parent is 
made over by that parent to another pw- 
son, and adopted by him either as his 
son, his grandson, or a relation in any 
inferior degree. Females also might be 
adopted in the same manner. But when 
a man gave his child to be adopted by a 
stranger, none of the parental authority ^ 
passed from the natural to the adoptive 
father; the only effect was, that the child 
succeeded to the inheritance of the latter 
if he died intestate. It was only when 
the adopter was the child's paternal or 
maternal grandfather, or otherwise so re- 
lated to him as that the natural law (na- 
turalia jura) concurred with that of adop- 
tion, that the new connection became m 
all respects the same with the original 
one. It was also declared that the adopter 
should in all cases be at least eighteen 
years older than the person whom he 
adopted. Women were not empowered 
by the legislation of Justinian to adopt ; 
but after having lost children of their own 
by death, they might by the indulgence 
of the emperor be permitted to receive 
those of others in their place. A slave, 
on being named a son by bis master before 
a magistrate, became free, but acquired 
no filial rights. 

Adoption {eiffiroiTifftSf iroliiffis, 0fffis) was 
common among the Atiienians,auda man 
might adopt a person either in his life- 
time or by his testament, and either a 
male or a remale. The adopted person was 
transferred by the adoption from his own 
family and his own demos, to those of the 
adopter. 

Adoption was no part of the old Ger-p 
n^an law : it was introduced into Germany 
with the Roman law, in the latter part of 
the middle ages. The general rules con- 
cerning adoption in Germany are as fol- 
low ; but there are some variations estab- 
lished by the law of the several states. 

The man who wishes to adopt must 
have no children of his own, or the adop- 
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tiaa mast not be disadyantageoas to 
tbem. As the act of adoption u an imita- 
tioQ of the natural relation of parent and 
d.ud» and intended to supply its defi- 
ckaidesy the adopter must be at least 
adtteen years older than tiie person to be 
KUpted, and for the same reason he must 
not ha^e been intentionally castrated. 
The goardian cannot adopt his ward be- 
fore he has accounted for his guardian- 
sbip; and as a general rule a poor man 
cannot adopt a rich man. The adojiter 
must have attained a considerable (it is 
not said what) age, or for other reasons 
hayenohqpesof children of his own. The 
iransacdon must take place before the 
competent jurisdiction, and in the case of 
^ adroffption or adoption of women, the 
approbation of the prince is required. It 
is abo necessary to have the consent of 
the parents and other ancestors who have 
hitherto had the child in their power, and 
as soch would for the Aiture be entitled to 
the same right ; and also the consent of the 
child to be adopted. In the case of Adro- 
gaticm, when me person to be adopted is 
a minor, there must also be an mquiry 
whether the adrogation is advantageous 
to him ; the consent of the next of kin 
and guardians of the person to be adro- 
gate£ and security on the part of the ad- 
rotator, that in case the child dies in his 
minori^, he shall transfer the property to 
the nearest kinsman, or to a person snb- 
ftitnted by tiie natural fiither. 

The efiects of adoption are : 1. In the 
tam of adoption by a man, he acquires 
the patria jHitnims over the adopted son 

' and the cmldren of the adopted son, so 
hr as they are in his power. 2. The 

I adopted son acquires all the rights of a 
aatural-bom son, and among uiem the 

I capacity to inherit He also takes the 
&mily name of the adoptive &ther, which, 
however, in Germany, he only adds to his 
old fiunily name. In the case of adoption 
bv a man, he also becomes the Agnate of 
aU the Agnati of the adoptive father, and 
all his previous relationships of Agnation 
eease. But no alteration is produced in 

I the relationship of Cognation. Adoption, 
however, in respect of nobility and the 

) succession to fief and family property, lias 
no efiect; a rule which had no otliei 
fiNmdation than the wish of the nobility to 



keep tiiemselves tree from the influ- 
ence of the Roman law in their fiimily 
relations. 3. The adoption is' perma- 
nent, yet the adoptive father can by 
emancipation, and the adopted son at a 
later period, dissolve the relationship on 
the same conditions under which the 
patria potestas can be dissolved on other 
occasions. But in the case of Adrogation, 
when the adoptive father emancipates or 
disinherits the adopted son without good 
reason, he must surrender not only all 
the property which tiie adopted son has 
brought and in the mean time acquired, 
but he must also leave him the fourth part 
of his own proper^ (ouarta Divi PiiY 
When an ancestor gives his own natural- 
bom children and other descendants iu 
adoption, as a general rule the fiill effects 
of adoption (adoptio plena^ only take 
place when the adopuve rather is au 
ancestor; otherwise the adoption had 
only a minor effect (adoptio minus plenaX 
namely, the capacity to inherit from the 
adoptive father in case of intestacy. (Ar- 
ticle, by Welcker, in the Slaats-Lexieim 
of Rotteck and Welcker.) This account 
is sufficient to give a general view of the 
form and effects of adoption in Germany : 
but the account is deficient in precision. 
The German law of adoption is founded 
on the Roman, as will be obvious by 
comparing the German with the Roman 
system. There are variations in the 
several German states. The Prussian 
law does away with all distinction be- 
tween adoption and adrogalion, and allows 
the adopted son who is of age to manage 
his own property. The Austrian law does 
the same. Both also agree in requiring 
the age of the adoptive &ther to be fifty 
at least. The Prussian law, with respect 
to the adoptied sou, merely requires him 
to be younger than the father ; the Aus- 
trian code requires him to be eighteen 
years younger than the adoptive father. 
(Ersch and G ruber's Encyclopadiey art. 
"Adoption.") 

The French law of adoption is con- 
tained in the eighth title of the first book 
of the Code iJivil. The following are 
its principal provisions : — Adoption is only 
permitted to persons above the age of fifty, 
having neither children nor other legiti- 
mate descendants, and being at least fifteen 

Ik 
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years older than the individual adopted. 
It can only be exercised in fayour of one 
who has been an object of the adopter's 
constant care for at least six years during 
minority, or of one who has saved the 
life of the adopter in battle, from fire, or 
from drowning. In the latter case, the 
only restriction respecting the age of the 
parties is, that the adopter shall be older 
than the adopted, and shall have attained 
his majority, or his twenty-first year; 
and if married, that his wife is a con- 
senting party. In every case the party 
adopted must be of the age of twenty- 
one. The form is for the two parties to 
present themselves before the justice of 
the peace {juge de j>aix) for the place 
where the adopter resides, and in his pre- 
sence to pass an act of mutual consent ; 
after which the transaction, before being 
accounted valid, must be approved of by 
the tribunal of first instance within whose 
jurisdiction the domicile of the adopter is. 
The adopted takes the name of the adopter 
in addition to his own ; and no marriage 
can take place between the adopter and 
either the adopted or his descendants, or 
between two adopted children of the same 
individual, or between the adopted and 
any child who may be afterwards bom to 
the adopter, or between the one party and 
the wife of the other. The adopted ac- 
quires no right of succession to the pro- 
pei*ty of any relations of the adopter; but 
in regard to the property of the adopter 
himself, it is declared that he shall Imve 
precisely the same rights with a child 
i)om in wedlock, even although there 
should be other children bom in wed- 
lock after his adoption. It has been 
decided in the French courts that aliens 
cannot be adopted. 

The law of the Franks allowed a man 
who had no children to adopt the children 
of others; the adoption was effected by a 
transfer of the adopter's property to the 
person adopted ; with a reservation of the 
usufruct thereof to the adoptive &ther for 
his life. I'he adoption was a solemn act, 
which took place before the king or other 
competent authority. The old law of 
Aragon allowed a man to adopt a son, 
though he had sons of his own, and the 
adopted son was on the same footing as 
M SOU of a man's body with respect to 



right to the inheritance and liabilityfer 
the debts of his deceased parent Tlui. 
in fact is the Roman law. (Da CBiijge» 
Gloss, ad Script, Med, et Ififim, LaHni*. 
talis, " Adoptio Filiorum.") 

Adoption is still practis^ botli among 
the Turks and among other Eastern na-i 
tions. It is common for a rich Turk, 
who has no children of his own, to adopt 
as his heir the child of persons even of. 
the poorest class. The bargain is ratified ■ 
by tiie parties going together befbre the 
Cfadi, and getting their mutual ocmsent 
recorded; after which the child cannot 
be disinherited by his adoptive fisither. 
D'Herbelot states that, according to the 
law of Mohammed, a person beoraies the 
adopted son of another by underling tiie 
ceremony of passins through hu shirt ; 
whence the expression, to draw another 
through one's shirt, signifies to adopt him 
for a son. In India the same tiung is 
said to be frequently done by tiie two 
parties merely exchanging girdles. In 
the Code of Gentoo Laws published by> 
Mr. Halhed, the 9th section of the ^Ist 
chapter is entitled * Of Adoption.' The 
law permits a child imder five yean of 
age to be given up fi[>r adoption by the 
fitther for a payment of gold or rice, if 
he have other sons, on tiie parties gmng 
before a ma^trate and having SLJugg, or 
sacrifice, performed. A woman, however, 
it is added, may not adopt a child with- 
out having her husband's consent; and 
there is even some doubt if she may with 
that. " He," concludes the law, •* who 
has no son, or grandson, or grandson's 
son, or brother's son, shall" (may?) 
'* adopt a son; and while he has one 
adopted son, he shall not adopt a second." 

There is no Adoption in the English 
or Scotch systems of Law. 

The practice of adoption, when pro- 
perly regulated, appears to be a useful 
institution. The existence of families is 
necessary to the conservation of a state ; 
and there seems to be no good reason why 
those who have no children of their own 
should not by adoption add to their own 
comfort while they confer a benefit on 
others. The practice, however, may be 
less applicable to some states of society 
than to others, and before such an insti- 
tution is established anew in any country, 
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ifce'wKole of fbe reasons on which it was 
-aicinally fimnded in the law of Athens 
and Rome should be well considered. 

ADULT -SCHOOLS are establish- 
ments for instructing in reading and 
oAer Inranches of knowledge those per- 
-8008 who have not heea educated in their 
jooth. Thirty or forty years since, there 
were nnmerous scho(^ for adult instruc- 
tion in reading and writing; but at the 
pr e sent time, and for some years past, 
the eflEbrts of the friends of education have 
been directed entirely to the education of 
the yoong ; and the necessity of schools 
Ibr adnlts is probably not so great now as 
at the period when they were first esta- 
hlMilm*!- Tliere are a &w schools for 
adnhB in the colliery districts in the north 
of fiiig^and. When the Statistical Society 
institnted an inquiry into the state of edu- 
eation in Westminster, there was only 
one adnlt-schooL But there are adult- 
adtools in other parts of Lcmdon, both for 
yoong men and young women, in which 
leading, writing, and arithmetic are 
iMight. Mechanics* Institutes may be 
eonaidered as adult-schools for instruction 
in varioDS branches of knowledge. 

The nnmber of adults who are inca- 
pable of writing is still tcit large. In 
die three years ending 30th of June, 1841, 
tiie proportion for En^and and Wales 
e(f persons who signed their marriage re- 
ntar with their marks was 33 per cent of 
tte iBOiy and 49 per cent, of the women : 
in Hertfordshire, Bedfordshire, and Mon- 
BKNitfaahire, the proportion for the men 
exceeded 50 per cent, and in several 
conntieB it exceeded 60 for the women ; 
and for North Wales it was 70 per cent 
This test shows the state of education ten 
or twenty years ago; and for the last 
of llie three years there was a slight in- 
crease of tiiose who wrote their names. 

The first school avowedly established 
for the purpose of instructing adults was 
formed in 1811, through the exertions of 
die Bev. T. Charles, a clergyman in Me- 
rionethshire. Some grown-up persons 
had previously attended his parish Sun- 
day-school, but they showed a disinclina- 
tion to learn with children, and this cir- 
eomstance led to the adoption of more 
extended views for their benefit Consi- 
derable success, both in the number and 



progress of the pupils, and their improved 
conduct and character, caused the esta- 
blishment of other adult^chools through- 
out Wales. 

About the same time, and without any 
concert or connection with the schools in 
Wales, a school was established at Bris- 
tol, through the instrumentality of W. 
Smith. This person, " who collected the 
learners, engaged the teachers, and opened 
the two first schools in Ensland ror in- 
structing adults exclusively, in borrowed 
rooms, and with borrowed books,"* was 
the door-keeper to a dissenting chapel. 
He devoted three out of eighteen shillings, 
his weekly earnings, to defray the ex- 
pense of giving to his brethren the means 
of studying the Scriptures, and of obtain- 
ing knowledge from other sources. A 
short time after these first efforts were 
made, a Society was formed for the fur- 
therance of his benevolent views. In the 
first Report of this Society, dated April, 
1813, it was stated that 222 men and 231 
woman were already receiving education. 
Adult-schools were soon afterwards esta- 
blished in different parts of the kingdom, 
at Uxbridge, Norwich, Ipswich, Sheffield, 
Salisbury, Plymouth, and other places. 
Many instances occurred of persons ac- 
quiring the art of reading in old age, who 
gladlv availed themselves, in the last fow 
months of their existence, of the means 
afforded them of reading for themselves 
the hopes and promises held out by the 
Scriptures. 

The following are the particulars re- 
specting an experiment in adult education 
tried with success by Dr. Johnstone, at 
Edgbaston Hall, near Birmingham. ThiF 
school was established about 1815; and 
the onlv expense incurred by the indivi- 
dual with whom the plan originated, was 
that of providing a room once a week, 
with fire and candle. It was soon attended 
by forty members — more than half the 
labouring population of the parisli — of all 
ages from eighteen to seventy. The 
teaching was confined to reuding and 
writing ; and the men taught each other. 
The school assembled once a week, on 
•Sunday evening, for two hours ; but the 
men often studied their lessons at home 

* Pole's Hiftory tnd Ot\^u ot ^^l>3\^..^tibwk^a. 
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on the week-days. A man who was quite 
ignoniBlt of reading generally acquired the 
art of reading with pleasure to himself in 
the course of six months. The men were 
generally fonder of writing than of read- 
ing. In many instances me members of 
the school were enabled to turn th^r ac- 
quirements, small as they were, to very 
good account 

ADULTERATION (from the Latin 
AduUerath) is the use of ingredients in 
the production of any article, which are 
cheaper and not so good, or which are 
aot considered so desirable hj the •con- 
sumer as other or genuine mgredients 
for which they are substituted. ^Die sense 
of the Latin word is the same. (Pliny, 
Hist, Nat. xxi« 6.) The law does not 
generally consider adulteration as an of- 
fence, but relies apparently -on an evil t)f 
this nature being corrected by the discri- 
mination and ^>od sense of the public. 
In Paris, malpractices connected with the 
4idulteratien of food are investigated by 
the Conseil de Salubrite, acting under the 
authority of the prefect of police. In this 
country, where the interests of the re^ 
venue are concerned, strict regulations 
have been resorted to in order to prevent 
adulteration. It is not, however, heavy 
customs or excise-duties alone which en- 
courage adulteration, for the difference in 
price between the genuine and the spu- 
rious ingredient, when both are free from 
taxation, presents equal inducement to the 
practice. The following is an abstract of 
the law respecting the adulteration of some 
<of the principal articles of revenue: — 

Tobacco-manufacturers are liable to a 
penalty of 200/. for having in their pos- 
session sugar, treacle, molasses, honey, 
eommings or roots of malt, ground or 
unground roasted grain, ground or un- 
ground chicory, lime, umbre, ochre, or 
other earths, sea-weed, ground or pow- 
dered wood, moss or weeos, or any leaves, 
-or any herbs or plants (not being tobacco 
leaves or plants), respectively, or any 
substance or material, syrup, liquid, or 
preparation, matter, or thing, to be used 
or .capable of being used as a substitute 
for,, or to increase the weight of tobacco 
«*• pnhff (5 & 6 Vict c. 93, § 8). Any 
perflOh engaged in any way in the pre- 
/MQptiAo of articles to imitate or resemble 



tobacco or snuff, or who iihall s^ or de* 
liver such arddes to any tobaccoHiiaiiii* 
£icturer, is also liable to a penalty «f 
200/L (§8). The penalty for aotftallT 
adulterating tobacco or snuff is 900i. 
(§ 1); ana for having such tobacco or 
snuff in possession, 200/. (§ 3). The 
Excise-survey on tobacco-manufacturers^ 
abolished by 3 & 4 Vict c 18, has been 
re-established in consequence of the ez^ 
traordinary extent to which adultermtloi 
was carried. 

The ingredients used in the aduHeni- 
tion of b^r are enumerated in the fuK 
lowing list of articles which brewers or 
dealers and retailers in ale and beer are 
prohibited from having in their possessioB 
under a penalty of 200/. (56 Geo. III. c 
58, § 2). These artides are — ^molasses^ 
honey, liquorice, vitriol, quassia, ooculus 
Indicus, grains of Paradise, Guinea pe{^iv 
and opium ; and preparations from these 
articles are also prohibited. They are 
used either as substitutes for hops, or to 
give a colour to the liquor in imitation of 
that which it would receive finom the use 
of genuine ingredients. By § 3 of the 
same act a penalty of 500/. is impoeed 
upon any chemist, druggist, or other 
person, who shall seU the articles men- 
tioned in § 2 to any brewer or dealer in 
beerv The penalties against dealers in 
beer in the above act are extended to 
beer^retailers under 1 Wm. IV. c 64, and 
4 & 5 Wm. IV. c. 85, which acts also 
•contain special provisions against adulte- 
ration applicable to this particular dass 
•of dealers. [Alehouses.] 

Tea, another important article of re- 
venue, is protected fh>m adulteration by 
several statutes. The act 11 Geo. I. c. 
30, § 5, renders a tea-dealer liable to a 
penalty of 100/., who shall counterfeit, 
adulterate, alter, &bricate, or manu&cture 
uny tea, or shall mix with tea any leaves 
other than leaves of tea (§ 5). Under 4 
Geo. IV. c. 14, tea-dealers who dye, fit- 
bricate, or manufacture any sloe-leaves, 
liquorice-leaves, or the leaves of tea that 
have been used, or any otiier leaves in 
imitation of tea ; or shall use terra japo- 
nica, sugar, molasses, clay, logwood, or 
other ingredients, to colour or dye such 
leaves ; or shall sell or have in their pos* 
session such adulter^iled tea. are liable »i 
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A penalty of lOl. for every pound of such 
adiilteraled tea found in their poesession 
(§11> The 17 Geo. III. c 29, alfio pro- 
hibits adulteration of tea (§ 1 ^ 

The adulteration of coffej and cocoa 
is punished with heavy penalties under 
43 Geo. III. c 129. Any person who 
maua&ctares, or has in his possession, or 
who shall sell, burnt, scorched, or roasted 
peas, beans, gruns, or other grain or ve- 
getable substance prepared as substitutes 
Kir coffee or cocoa, is liable to a penalty 
of 100/. (§ 5). The object of § 9 of 1 1 
Geo. IV. c. 30, is similar. Chicory has 
been very extensively used in the adul- 
teradon of coffee in this country. This 
root, which possesses a bitter and aro- 
matic flavour, came into use on the Con- 
tinent in consequence of Bonaparte's de- 
crees excluding colonial produce. Coffee 
with which a fourth or a fifth part of 
<diicoiy has been mixed, is by some per- 
sons preferred as a beverage to coffee 
alone ; but in England it is used to adul- 
terate coffee in the proportion of one-half. 
The Exdse has for some time permitted 
the mixture of chicor}' with coffee. In 
1832 a duty was laid on chicory, and tliis 
duty, which has been increased once be- 
fore, the chancellor of the exchequer is 
about to Riias, and subject to exciFe 
survey. But chicory itself has been sub- 
ject to adulteration, and the proposed in- 
crease of duty will be likely still further 
to extend the practice. Besides the 
quanfSty imported, chicoiy is also grown 
in England, and it will be necessary to 
place me cultivation under some restric- 
tion, or perhaps, as in the case of tobacco, 
(0 OTohibit the growth of it altogether. 

The manu&cturer, possessor, or seller 
of adulterated pepper is liable to a penalty 
of lOOi. (59 Geo. III. a 53, § 22). The 
act 9 Geo. IV. c 44, § 4, extends this 
piovisioii to Ireland. 

In the important article of bread, there 
are prohibitions against adulteration, 
thoucn they are probably of very littie 
practical importance. The act 6 & 7 
Wm, IV. c 37, which repealed the se- 
veral acts then in force relating to bread 
sidd beyond the city and liberties of 
London,* and ten miles of the Royal 
Exchange, was also intended to prevent 
the adulteration of meal Sour, and bread 



beyond these limits. No ether kigre- 
dieut is to be used in making bread for 
sale except fiour or meal of wheat, barley, 
rye, oats, buckwheat, Indian com, peas, 
beans, rice or potatoes, mixed with com- 
mon salt, pure water, eggs, milk, barm, 
leaven, potato or other yeast, in such pro- 
portions as the bakers think fit (§ 2). 
Adulterating bread, by mixing other in- 
gredients than those mentioned above, is 
punishable by a fine of not less than 5/. 
nor above 10/., or imprisonment for a 
period not exceeding six months; and 
the names of the offenders are to be pub- 
lished in a local newspaper (§ 8). Adul- 
terating com, meal, or flour, or selling 
flour of one sort of com as flour of an- 
other sort, subjects the oflender to a 
penalty not exceeding 20/. and not less 
than 5/. (§ 9). The premises of bakers 
may be searched, and if ingredients for 
adulterating meal or flour be found de^ 
posited, the penalty for the first offence is 
li /. and not less than 40& ; for the second 
offence 5/., and for every subsequent 
oijence 10/.; and the names of offenders 
are to be published in the newspapers 
(§ 12). There are penalties for obstract^ 
ing search (§ 13). Any miller, meal- 
man, or baker acting as a justice under 
this statute incurs a penalty of 100/, 

(§ 15). 

The above act did not apply to Ire« 
land, where the baking trade was re* 
gulated by an act (2 Wm, IV. c. 31 )» 
the first clause of which, relating to the 
ingredients to be used, was similar to the 
English act just quoted. In 1838 an-r 
other act was passed (1 Vict c 28), 
which repealed all former acts relating to 
the sale of bread in Ireland. The pre- 
amble recited that the act 6 & 7 Wm. I V. 
c. 37, had been found beneficial in Great 
Britain. The clauses respecting adultera^ 
tion are similar to the English act. 

The several acts for regulating the 
making of bread within ten miles of the 
Royal Exchange (which district is ex- 
cluded from the operation of 6 & 7 Wm. 
IV.) were consolidated by the act 3 Geo. 
IV. c. 106. Under this act any baker 
who uses alum, or any other unwhol^ 
some ingredient, is liable to the penalties 
mentioned m § 12 of 6 & 7 Wm. IV. 
a, 37. Any ingredieiA ot ixaxXxn^ ^<a<cKa)^ 



ADULTERY. 



[38] 



ADULTERY. 



irithin the house, mill, stall, shop» &c. 
of auy miller, mealman, or baker, and 
which shall appear to have been placed 
there for the purpose of adulteration, ren- 
ders him liable to similar penalties. 

Other articles besides those which haye 
been meutioned are adulterated to a gteaX 
extent ; but perhaps the remedy for tiie 
evil is not unwisely left to tibe people 
themselves, who probably are less likely 
to be imposed upon when depending on 
the exercise of tiieir own discrimination, 
than if a commission of public func- 
tionaries were appointed, whose duty 
should consist in investigating as a 
branch of medical jurisprudence what- 
ever related to the subject of adultera- 
tion. The interference of tiie govern- 
ment in this country with the practice 
of adulteration, except in the case of bread 
and drugs [Apothecaries' Company], 
has evidently had no other object than 
the improvement of the revenue. 

Adulteration and tiie deceitfhl making 
up of commodities appear to have fre- 
quentiy attracted the attention of the 
legislature in the sixteentii century, and 
several acts were passed for restraining 
offences of this nature. The act 23 Eliz. 
c 8, prohibits under penalties tiie prac- 
tice of mixing bees' -wax with rosin, 
tallow, turpentine, or other spurious 
ingredient The fbllowing acts have 
reference chiefly to frauds in the making 
up of various manuj&ctured products : — 
3 Hen. VIIL c. 6; 23 Hen. VIIL c. 17; 
1 Eliz. c 12; 3 & 4 Edw. VL c. 2; 
5 & 6 Edw. VL c. 6 ; 5 & 6 Edw. VL 
0.23. 

ADULTERY (fh>m die Latin adul- 
terium) according to English law is the 
sexual connection of a man, whether 
married or single, with another man's 
wife ; or of a married man with an un- 
married woman. If both tiie adulterer 
and the adulteress are married, it is some- 
times called double adultery ; if one only 
is married, it is called single adultery. 

Adultery was punished by the Jewish 
law with death ; but the kind of adultery 
which by the Mosaic law constituted a 
capital crime was not every violation of 
chastity of which a married person, whe- 
lUer husband or wife, might be guilty ; 
imt only the sexaaJ connection of a wife 



with any other man than ner llBsbaiid. 
This distinction was analoeons to the 
whole system of the Jewish marriage- 
law ; by which the husband and wife mid 
not an equal right to restrain each other 
from infidelity; for the husband might 
marry other wives, or take concubines or 
slaves to his bed, witiiout giving his first 
wife a legal right to complain of any in- 
fringement of her matrimonial rights. 

By the Athenian law, the husbuid might 
kill the adulterer, if he detected him in 
the act of dishonouring him. (Lysias, 
Oration on the Death of Eratosthenes,) The 
husband at Athens might i>lso prosecute 
the adulterer by law ; or he might, if he 
pleased, receive from him a sum of mocej 
by way of compensation, without insti- 
tuting any legal process. It appears that 
it was not adultery at Athtns for a 
married man to have sexual intercourse 
with an unmarried woman, or with any 
woman who prostituted herrolf, or was m 
the habit of selling anything in the pnblie 
market 

By the Romans adultery was defined 
to be '* sexual intercourse with another 
man's wife." It was adultery whether tibie 
male was married or not ; but the sezipal 
connection of any man with a woman 
who was not married, was not adultery. 
It seems that the old Roman law allowel 
the husband and kinsmen (the husband's 
kinsmen) to sit in judgment on the 
adulterous wife. (Dionysius Halicam. 
Antiq, Bom. ii. 25 ; Suetonius, Tiberius, 
c. 35.) The Julia Lex on adultery was 
passed in the time of Augustus (perhaps 
about B.C. 1 7). It repealed some old rules 
of law on the same subject, with which we 
are not acquainted, and introduced new 
rules. The Julian law allowed the 
fitther, whether the natural or adoptive 
fiither, to kill the adulterer and adulteress 
in certain cases which were laid down by 
the law ; the husband also could in cer- 
tain cases kill the adulterer when he 
caught him in the act, but not the wife. 
If tiie husband kept his wife after h^ 
had discovered an act of adultery com- 
mitted by her, he was guilty of the otifence 
called Lenocinium. Sixty days wers 
allowed for the husband or the lather, in 
whose power the adulteress was, for oomr 
men^g legjel '^Tooeedingjk It i^pears 
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from the tenns of the law that the sixty 
days were to be reckoned from the day of 
divoroe, fbr the husband was bound to 
divorce his wife as soon as the fact of 
the adnltery was known to him. After the 
sixty days were expired, any other per- 
son might accuse the adulteress. A wife 
ooDvicted of adultery lost half of her dos, 
and the third part of any other property 
that she had, amd was banished (relegata) 
to some miserable island. The adulterer 
lost half of his proper^, and was also 
banished. The law did not inflict the 
punishment of death ; those cases in which 
death was inflicted, under the early em- 
perorsywere extraordinary, and were either 
irregular exercises of power, or the charge 
of treason (majestas) was either directly 
or by implication added to that of adnl* 
teiy. A constitution of Constantine (Cod, 
ix. tit 30) made adultery a capital offence 
in the male ; but perhaps the genuineness 
of the constitution may be doubted. Jus- 
tinian (Aom/. 134, c. 10) confirmed the 
l^gishition of Constantine, whatever it 
was, and added confinement in a convent 
as the punishment of the adulteress, after 
she had been whipped. The husband 
mig^t, if be liked, take her out of the 
eoDvent within two years, and cohabit 
with her again ; but if he did not, or if he 
died in the two years, her head was shaved 
and abe was compelled to spend the rest 
of her life in the convent. The same 
Novel also imposed pecuniary penalties 
bodi on the adulterer and adulteress. 
Hie provisions of the Julian law are col- 
lected from various sources. (Dig' 48, 
tit d; PkuUns, Senteni. BecepU ii. tit 26.) 

By the canon law, which is now more 
or ioBB part of the law of most Christian 
ooontrieB, adultery is defined to be the 
vidkation of conjugal fidelity ; and, con- 
aeqnently, the incontinency of the wife 
and husband stand upon the same foun- 
dation. Hence arises the distinction 
above alluded to between a single and 
dooUe adultery. 

Double and single adultery are punish- 
able with various degrees of severity in 
most of the countries of modem Europe ; 
but it 18 believed that in none of them, at 
the present day, is either of these offences 
capital. 

There are some traces of the punish- 



ment of adultery as a crime in very early 
periods of the history of English law. 
Lord Coke says, that m ancient times it 
was within the jurisdiction of the sheriff's 
toums and court-leet, and was punished 
by fine and imprisonment (3 Iiut. 306) : 
but at the present day, adultery is not the 
subject of a criminal prosecution in the 
temporal courts, and the cognizance of 
the offence is confined to the Ecclesias- 
tical Courts, according to the rules of the 
canon law. Instances of criminal prose- 
cutions in the spiritual courts for adul- 
tery are extremely rare ; and if instituted 
to the conviction of the parties, the in- 
fliction of a slight fine or penance " for 
the benefit of the offender's soul" (i« 
aaluiem aninuB), as it was termed, would 
be the only result In the year 1B04 (2 
James I.) a bill was brought into Parlia- 
ment " for tne better repressing the de- 
testable crime of adultery." This bill 
went through a committee in the House 
of Lords; but, upon being reported, it 
was suggested to the House that the object 
contemplated by the measure was the 
private interest of some individuals, and 
not the public good ; whereupon the bill 
was dropped. {Pari History , vol. v. p. 
88.) During the Commonwealth, adul- 
tery, in either sex, was made a capital 
felony (Scobel's AcU, part ii. p. 121), 
but at the Kestoration tnis law was dis- 
continued. 

Adultery, however, comes under the 
cognizance of the temporal courts in Eng- 
land as an injury to the husband. Thus 
a man may maintain an action against 
the seducer of his wife, in which he 
may recover damages as a compensation 
for the loss of her services and affections 
in consequence of the adultery. For the 
particular rules and proceedings in this 
action, see Selwjm's Nisi Prius, title 
" Adultery." But the legal nature of the 
union of husband and wife does not give 
the wife the same rights as the husband, 
and she has no remedy by the common 
or statute law in case of the husband's 
sexual intercourse with another woman : 
she has no redress for his misconduct in 
the ordinary courts. Her only remedy is 
in the Ecclesiastical Courts, where she 
can obtain a separation from her husband* 
but not a complete divorce. T\i<^ \i^Qk* 
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band, after obtainiiig a verdict against 
the adulterer in a court of law, and a 
seutence of separation by the Ecclesias- 
ticail Court, may obtain a divorce from 
his wife by Act of Parliament ; and in no 
other way. [Divorce.] 

It is not easy to define the law of Scot- 
laud relative to adultery. Heavy penal- 
ties were levelled against it by various 
acts of the sixteenth century, and at last 
by the Act 1563, c. 74, it was ordained 
that ** all notour or manifest committers 
of adulterie, in onie time to cum, sail 
be punished with all the rigour unto the 
death, as weil the woman as the man, 
doer and committer of the samin :" and 
certain criterions were established for 
distinguishing the notorious and habitual 
practice of the crime which was thus pu- 
liishable with death, from those isolated 
acts which were visited by the common 
law with a less punishment The latest 
instance of sentence of death awarded for 
adultery is, perhaps, the case of Margaret 
Thomson, 28th May, 1677. All the sta- 
tutes on the subject have, according to 
the peculiar practice of Scotland, expired 
by long desuetude. On the other hand, 
however, if the public prosecutor should 
think fit to prosecute for adultery, the 
High Court of Justiciary has authority 
to count it within the class of offences 
punishable at discretion. Such prosecu- 
tions Hi'e however unknown. In the se- 
venteenth and the commencement of the 
eighteenth century, the church courts 
made themselves very active in requiring 
the civil magistrate to adjudicate in this 
offence ; but this means of punishment was 
abolished by the 10th Ajine, c. 7, § 10, 
which prohibited civil magistrates from 

g'.ving effect to ecclesiastical censures, 
f late years the doctrine has been ad- 
mitted by Scottish lawyers, that the se- 
duction of a wife is a good ground for an 
action of damages ; but such prosecutions 
are wholly unknown in practice. Adul- 
tery is a good ground for an action of 
divorce. [Divorce.] (Hume On Crimes, 
i. 452-458; Stair's Institute, b. 1, tit 
4, § 7 ; Erskine's Institute, b. 1, tit. C, 
§43.) 

The French law (Code P^naL, 324) 
makes it excusable homicide if the hus- 
band kills the wife and the adulterer in 



the act of adultery in his own 
The punishment of a woman oonvieted of 
adultery is imprisonment for a period of 
uot less than Uiree months, and noC ex- 
ceeding two years ; but the prosecatien 
can only be instituted at the suit of 
the husband; and the sentence may be 
abated on his consenting to take back the 
wife (§ 337, 337). The paramour of a 
wife convicted of adultery is* liable to 
imprisonment for not less than three 
months, or for a period not exceeding 
two years ; and to a penalty of not less 
than 100 francs, or not exceeding 2000 
francs (§ 338). A husband convicted, 
on complaint of the wife, of keeping 
a concubine in his own house, is liable 
to penalties of not less than 100 or net 
more than 2000 francs; and under these 
circumstances he cannot institute a suit 
against his wife for adulterv (§ 339). 

In the State of New York, the Court of 
Chancery is empowered to pronounce a 
divorce k vinculo matrimonii in the case 
of adultery, and in no other case, upon 
the complaint either of the husband or 
the wife. The process is by bill filed by 
the complaining party. [Divorce.] If a 
divorce is pronounced, the defendant is dis- 
abled from marrying during the lifetime 
of the other party. Adultery appears to 
be a ground of divorce in all tne American 
States, so far as can be collected from the 
statement in Kent ( Commentaries, vol. ii.). 
A case is mentioned by Kent as decided 
in New Jersey, in which it was adjudged 
that a married man was not guilty of 
adultery in having carnal connection with 
an unmarried woman. By a statute of 
North Carolina, adultery is an indictable 
offence. In Alabama' both adultery and 
fornication are indictable offences in per- 
sons living together in adultery or for- 
nication. The law of Massachusetts also 
punishes adultery and fornication as in- 
dictable offences. 

Du Cange (Gloss, Med, et Infim, Xo- 
tin.) contains much curious matter on the 
punishn^ent of adultery among various 
nations of the middle ages. 

The subject of adultery and its penalties 
is one of great interest to society, but one 
of great difficulty. The usages of nations 
have varied as to the punislnuent, but in- 
asmuch as adultery is the corruption of 
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which 18 the fbondation of so- 
ciety, adultery has been viewed as a 
neat ofFence by all nations. The oonsi- 
deration of. the penalties which ou^ht 
to be imposed on the offenders is m* 
sejmiable from the question of divorce 
and the provision for the children of the 
maniBge, if any. 

ADVENTUKE, BILL OF, is a writ- 
ing signed by a merchant, stating that the 
urt yper ty of goods shipped in his name 
beloDgs to another, tne adventure or 
chance of which the person so named is 
to stand, with a covenant fh)m the mer- 
chant to account to him for the produce. 
In commerce, an adventure is defined a 
necnlation in goods sent abroad under 
tne care of a supercargo, to dispose of to 
the best advantage for the benefit of his 
em^oyers. 

ADVE'RTISEMENT (ftom the 
French avertissement, which properly sig- 
nifies a giving notice, or the announce- 
ment, of some &ct or &cts). In the 
Elfish, Scotch, and Irish newspapers, 
and other periodUcal works, there are 
amraally published nearly two millions of 
aanoonoements, which, whatever be their 
peculiar character, are known by the 
general name Advertisement The duty 
on a nngle advertisement was formerly 
99. 6d. in Great Britain, and 2s.' 6d. in 
Ireland ; but by 3 & 4 Wm. IV. c. 23, it 
was reduced to Is. 6d. in Great Britain, 
Hid Is. in Ireland. In the year previous 
to this reduction the total number of 
newroaper advertisements published in 
dw United Kingdom was 921,943, viz. 
787,049 in England, 108,914 in Scotland, 
and 125,380 in Ireland. The duty 
imoonted to 172,570/., and had been sta- 
tionarj for several years. In 1841 the 
Bomber of adverdsemeuts had increased 
tB 1,778,957, namely, 1,386,625 for 
England and Wales (653,615 in London, 
Mid 733,010 in provincial newspapers'); 
188,189 in Scotland; and 204,143 m 
Irdand. The total du^ amounted to 
128,3182.; and it has progressively in- 
creased from the period when the reduc- 
dnn took place, to that there is little 
donbt of its producing, in time, as large 
t revenue as it did at the higher rate. 
The circulation of newspapers has nearly 
4ftnMffd since the reduction of the stamp- 



duty upon them ; and as the number oi 
separate newspapers has not much in- 
creased, an advertisement has the chance 
of being seen by a greater number of 
readers. The size of newspapers has 
been doubled in many instances, to allow 
of the insertion of a greater number of 
advertisements. The 'Times' news- 
paper, which has always had the largest 
number of advertisements, contained 
202,972 advertisements in 1842, or nearly 
one-third of all the advertisements pub- 
lished in London : as many as 1200 ad- 
vertisements have sometimes appeared in 
one day's publication, and the average 
number each day exceeds 700. Since 
1836 this newspaper has issued a double 
sheet; and within the last two years, 
during the session of Parliament, even 
an aaditional sheet has been issued 
twice or three times a week, in conse- 
quence of the demand for increased space 
for advertisements. Generally speaking, 
advertisements supply the fund out of 
which newspapers are supported, as the 
price at which the newspaper is sold is 
msufficient to pay the cost of the stamp, 
the paper, the printing, and the cost of 
management. In the greater number 
of advertisements, the former duty of 
3s. 6d. constituted a tax of 100 per cent. 
The lowest price of an advertisement in 
a London daily newspaper is now 5t^ 
which includes the duty : such adver^ 
tisement must not exceed five lines. The 
usual practice is to charge 6^. per line fi>r 
each line above four: but when the 
number of lines exceeds about twenty 
lines, the rate of charge is increased, tlie 
longest advertisements being charged at 
the highest rate. The rate per column for 
a single advertisement varies from 6/. to 
12/. according to the circulation of the 
paper in which it is printed. Advertise- 
ments from servants wanting places ure 
charged only 4s, each ; and one or two 
papers in the large provincial towns have 
adopted a plan of charging only 2s, Gd. for 
short advertisements of a couple of lines, 
which are sufficient to embrace notices of 
a great variety of public wants, of a nar 
ture similar to those made known by ad* 
vertisement in the papers of the United 
States. But here the duty on thew 
short advertisementfi coikS^\M\ie& «b tKLcl 
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66 per cent. If the duly were abo- 
lished, the minimum price of advertise- 
ments would probably be Is. in all but 
a few papers. The liabit of advertising 
has, however, been practically discouraged 
by the former high duty. In our com- 
pucated state of society every &cility 
should be given to the only effectual 
means of in&rming the public of new im- 
provements, inventions, and other things 
calculated to promote the public advan- 
tage. The yearly number of advertise- 
ments in the United States, where no 
duty on them exists, is said to exceed 
10,000,000. 

Advertisements relating to the ad- 
ministration of the poor law, such as con- 
tracts for supplies, elections of officers, 
&c., are exempt from duty, as are also 
those relating to the proceedings under 
bankruptcies and insolvencies. 

A printed copy of every pamphlet or 
paper (not a newspaper) containing ad- 
vertisements must be brought to the 
Stamp-Office to be entered, and the duty 
thereon to be paid, under a penalty of 
20L (§ 21, 6 & 7 Wm. IV. c. 76). 

The first English advertisement which 
can be found, is in the < Impartial Intelli- 
genoer* for 1649, and relates to stolen 
horses. In the few papers published from 
the time of the Restoration to the imposi- 
tion of the Stamp Duty in 1712, the price 
of a short advertisement appears seldom 
to have exceeded a shilling, and to have 
been sometimes as low as nxpence. 
(Nichols's Literary Anecdotes, vol. iv.) 

ADVICE, in its legal signification, has 
reference only to bills of exchange. Tlie 
propriety of inserting the words " as per 
advice," depends on the question whether 
or not the person on whom the biU is 
drawn is to expect further directions from 
the drawer. Bills are sometimes made 
payable ** as per advice ;" at other times 
" without further advice ;" and generally 
without any of these words. In ^e 
former case the drawer may not, in the 
latter he may, pay before he has received 
advice. 

Advice, in commerdal language, means 
information given by one merchant or 
banker to another by letter, in which the 
par^ to whom it is addressed is informed 
i(f we hiUs or drafts which have been 



drawn upon him, with the particulars ot 
date, &c., to whom payable, &;c., and 
where. 

ADVOCATE, from the Latin adoo- 
catus. The origin of advocates in Rome 
was derived from an early institution, by 
which every head of a patrician house 
had a number of dependants, who looked 
up to him as a protector, and in retom 
owed him certain obligations. This was 
the relation of patron and client (/Ntfro- 
nu8f cliens). As it was one of the prin- 
cipal and most ordinary duties of the 
patron to explain the law to his client, 
and to assist him in his suits, the relation 
was gradually contracted to this extent 

In early periods of the Roman republic 
the profession of an advocate was held in 
high estimation. It was then the prac- 
tice of advocates to plead gratuitously ; 
and those who aspired to honours and 
offices in the state took this course to gain 
populari^ and distinction. As tiie an- 
cient institutions were gradually modified, 
the services of Roman advocates were se- 
cured by pay. At first it appears that 
presents oi various kinds were given as 
voluntary acknowledgments of the gra- 
titude of clients for services rendered. 
These payments, however, gradually as- 
sumed the character of debts, and at 
length became a kind of stipend peripdi- 
cally payable by clients to those persons 
who devoted themselves to pleading. At 
length the Tribune M. Cincius, about 
B.C. 204, procured a law to be passed, 
called fiY)m him Lex Cincia, prohibit- 
ing advocates from taking money or 
gins for pleading the causes of their 
clients. In the time of Augustus, this in- 
tended prohibition seems to have become 
ineffident and obsolete; and a Senatus 
consultum was then passed by which the 
Cincian law was revived, and advocates 
were made liable to a penalty of four 
times the amount of any fee which they 
received. Notwithstancfing these restric- 
tions, the constant tendency was to recur 
to a pecuniary remuneration ; for in tlie 
time of the ^nperor Claudius we &id a 
law restraining advocates from taking 
exorbitant fees, and fixing as a maximum 
the sum of 10,000 sesterces for each cause 
pleaded, which would be equivalent to 
about 80/. sterling. (Tadt ^in. xL 5, 7.) 
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Though the word Advocate is the term 
now generally used to express a person 
oonversant with the law who manages a 
^aindfiTs or defendanf s case in court, this 
a not exactly the meaning of the Roman 
iroik adrocatng. The word Advocatos, 
as the etymology of the word implies 
{a dvo e ar 9 f to caU to one's aid), was any 
petaon who gave another his aid in any 
wwrinfii, as a witness for instance, or 
oAarwise. It was also used in a more 
lotricted sense to signify a person who 
gitte hk adTice or aid in the management 
of a cause ; bat the Advocatas of the re- 
poMieaii period was not the modem Ad- 
Toeal& He who made the speech for 
pSttntiff or defendant was termed Orator 
or Patroona. Ulpian, who wrote in the 
seoQod eentnry a.d., defines Advocatos to 
be Qoe who assisted another in the con- 
dneC of a smt (DiO' 50, tit 13) ; mider 
the Empire indeed we find Adyocatos 
sometimes used as synonymous with 
Orator. As the word Adyocatos must not 
be eonfbimded with Orator, so neither 
mnst AdTocatos nor Orator be confounded 
vith JurisooDsultns, whose business it was 
to know iJie law and to giye opinions on 
enei. The Emperor Hacurian established 
an Adyocatus Fisci, whose functions were 
k> look after the interests of the Fiscus, or 
the bBperial reyenue. 

In still later periods these restrictions 
apon the pecuniary remuneration of ad- 
focateiy which must always haye been 
iiaUe to eyasion, disappeared in prac* 
tioe j and the payment of persons for con- 
dnctmg causes in courts of justice resem- 
bled m sabstance the payment of any other 
■ e i f icea . In form, howeyer, the fee was 
nerelj an honorary consideration (quid- 
dnn honorarium), and was generally pre- 
Bomerated, or paid into the hands of the 
adrocate before the cause was pleaded. 
It was a rule that, if once paid, the fee 
eonld neyer be recoyered, eyen though 
the adTocate was preyented by death or 
aeddent flrom pleading the cause: and 
when an adyocate was retained by his 
client at an annual salary (which was 
lawftil and usual), the whole yearly pay- 
ment was due from the moment of Uie re- 
tuner, though the advocate died before 
the expiration of the year. (Heineccius, I 
EUmenta Jwria Civiiis, p. 132,) Traces j 



of this practice exist in all oountries inte 
which the Roman law has been intro- 
duced; and are also clearly discernible 
in the rules and forms respecting fees to 
counsel at the present day m England. 

In countries where the Koman law 
preyails in any degree, the pleaders in 
courts of justice are still called adyocates, 
but their character and duties yary under 
different governments. fADVocATES, 
Faculty of ; and Avocat.] 

Advocates in English courts are usually 
termed Counsel. 

The Lord Advocate, or King's Advo- 
cate, is the principal crown lawyer in 
Scotland. [ADyocATE, Lord.] 

In the middle ages various fbnctionaries 
bore the title of Advocati. 

Advocati Ecclesiarum were persons 
who were appointed to defiend the rights 
and the property of churches by legal 
proceedings. The^ were established 
under the later Empire, and subsequently 
it was determined, in a council held by 
Eugenius II., that bishops, abbots, and 
churches should have Advocati, or, as they 
were otherwise called, Defensores, ftoxn. 
their duty of defending the rights of the 
church. These Advocati were laymen, 
and took the place of the earlier officers 
of the same kind, called (Economi, who 
were those ecclesiastics to whom was in- 
trusted the care of church property. In 
course of time the office of Advocatus Ec- 
clesiarum was conferred on powerful no- 
bles, whose protection the church wished 
to secure. Charlemagne was chosen Ad- 
vocatus by the Komans, to defend the 
Church of St Peter against the Lcnmbard 
kings of Italy. Pepin is styled, in a do- 
cument of A.D. 761, King of the Franks 
and Roman Defender (Defensor Ko- 
manus). The title of Advocate of St. 
Peter was given to the Emperor Henry 
II. ; and Frederick I. was called De&ndnr 
of the Holy Roman Church. 

The business of these Advocati was ori- 
ginally to defend the rights of a church 
or religious body in the courts, but they 
subsequently became judges, and held 
courts for the vassals of uose religious 
houses whose Advocati they were. They 
were paid by a third part of the fines ; 
the other two-thirds went to the church 
for whom they acted. Tbe Mn^)q&\»&vdA 
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fats train, while makiDg their judicial cir- 
enit, were entitled to various allowances 
of food. The advocati had great oppor- 
tunities of extending their privileges, 
which thev did not neglect, and the re- 
cords of the middle aees abound in com- 
plaints of their rapacity and oppression, 
which were stopped by the princes' deter- 
mining the amount to which they were 
entitled for their services. 

But circumstances led to still further 
changes. The nature of the feudal sys- 
tem rendered it necessary for the abbots 
and heads of churches to hire the military 
services of others, as the ecclesiastics could 
not bear arms Uiemselves, and, in order 
to giun the services of warlike chiefs, 
they granted to them lands to hold as 
fiefe of the church. This practice of en- 
feofllng advocates with church property 
was of high antiquity, at least as early 
as A.D. 652. The advocates did homage 
for the church lands which they held. 
The subject of the advocates of churches 
is treated by Du Cange with great full- 
ness and clearness. 

One sense of Advocatus remains to be 
explained, which has reference to the 
term Advowson. Advocatus is the Pa- 
tronus who has the right of presenting a 
person to the ordinary for a vacant tK^ue- 
nce. The Patronus is the founder of a 
church or other ecclesiastical establish- 
ment ; ht; is also called Advocatus. The 
Patronus endowed the church with lands, 
built it, and gave the ground. 

ADVOCATE, LORD, is the name 
^ven to the principal public prosecutor 
in Scotland. He is assisted by a Solicitor- 
General and some junior counsel, gene- 
rally four in number, who are termed 
Advocates depute. He is understood to 
have the power of appearing as prose- 
cutor in any court in Scotland, where any 
person can be tried for an offence, or to 
appear in any action where the Crown is 
interested ; but it is not usual for him to 
act in the inferior courts, which have their 
respective public prosecutors, called pro- 
curators fiscal, acting under his instruc- 
tions. The procurator fiscal generally 
makes the preliminary inquiries as to 
crimes committed in his district; and 
transmitting the papers to the Lord Ad- 
rocat^ that o&cer, or one of bis assist- 



ants, either directs the case to be ptw^ 
cuted at his own instance before the war 
perior court, or leaves it to the conduet 
of the procurator fiscal in the iiiforior 
court. The origin of this office is not 
distinctly known. The pvosecution of all 
offences at the instance of the crown, ap- 
pears to have gradually arisen out of two 
separate sources : the one, the prosecatkin 
of state offences ; the other, an. inquiry,j^ 
behoof of the crown, into the extent of the 
feudal forfeitures arising from offences. 
A public prosecutor is alluded to in sta- 
tute law so early as the year 1436 ;. and 
by the Act 1587, c. 77, it is enacted 
** That the thesaurer and advocate persew 
slaughters and utheris crimes, althoocht 
the parties be silent, or wald utherwaTCS 
privily agree." It is now so thoroo^y 
fixed a principle that the Lord Advocate 
is the prosecutor for the public interest of 
all offenders, that when a private party 
prosecutes, it is the practice that l&e 
shall obtain the concurrence of the Lord 
Advocate. It has been maintained that 
this concurrence is not necessary, and, on 
the other hand, that when required, the 
Lord Advocate can be compelled to give 
it : but these questions have not been au« 
thoritatively settled, as in practice the 
consent is never refused. The Lord Ad- 
vocate sat in the Scottish Parliament in 
virtue of his office, as one of the officers of 
state. He is usually in the commission 
of the peace : and it is perhaps owing to the 
circumstance of his thus being a magis- 
trate,, that it is said he can issue warrants 
for the apprehension of accused persons. 
This is usually called one of the func- 
tions of his office, but its existence may 
be questioned ; and the Lord Advocate, 
like any other party to a cause, never acts 
as a magistrate in his own person, but 
obtains such warrants as he may require 
from the Court of Justiciary. He and 
his assistants are always members of the 
ministerial party, and, much to the detri- 
ment of the public police business of the 
country, it is their practice all to resign 
when there is a change of ministers. 
When the Duke of Newcastle was in 
power, the practice of appointing a Secre- 
tary of State for Scotiand being discon- 
tinued, that minister intrusted a great 
portion of the political business of the 
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to BaU ' j to the Lord Advocate ; aod that 
fraedce having been ooDt&naed, the Lord 
Advocate is virtcudly secretary of state 
far Scodand. His duties iu this capaci^ 
are maltifiBuioas, and the extent of his 
power 18 not ver}[ clearly ^defined. It is 
a^ery general opinion that the adminis- 
tmtioa of criminal justice is injured by 
tUt concentration of heterogeneous offices 
in^^Nie man, and that it would be an im- 
p i ov e ment to throw part of %is duties on 
to imder-secretarj of state. In 1804, 
when an inquiry into the conduct of Mr. 
Hope^ as Lord Advocate^ was moved 
fbr a&d lost in the House of Commons, 
Aat gentleman said, ** Cases -do occur 
when notlung but responsibiiity can en- 
tble a Lord Advocate of Scotiand firmly 
ind honestly to perform hisAiuty to the 
poblic In the American war, a noble 
lord, wbo ihen fiUed the situation [Lord 
MelviUe3t acted on one occasion on this 
principle, in a w^y that did him the 
nighest honour. The instance to which 
I allnde was the case of several vessels 
about to sail from Greenock and Port 
Patrick to New York and Boston. If 
these vessels had been permitted to sail, 
the ciHiseqnence would have been that 
a nomber of British subjects would have 
been totally lost to this country. What 
then ^d the noble lord do ? 

• He incurred a grand re. pon- 
nbili^ : inmie^ately sent orders tc> the 
eoBtom-hoase officers of the ports from 
which the vessels were to sail, and had 
them all embargoed." And several si- 
milar instances of the exercise <of nude- 
fined power were adduced on that occa- 
sion. By an old act, the person who 
gives fklse information of a crime to the 
Lord Advocate is responsible to l^e in- 
jured party, but the Lord Advocate him- 
self is not responsible ; and it is held that 
he is not bound to name his informant. 
He does not, in prosecuting for offences, 
require the intervention of a grand jury, 
excepft in prosecutions for hi^h treason, 
wU<»i are conducted according to the 
English method. 

ADVOCATES, FACULTY OF. The 
Faculty of Advocates in Edinburgh con- 
-ftitate the bar of Scotland. It consists 
of about 400 members. Only a small 
prqportion» however, of Uiese profess 



to be practising lawyers, and it has 
become a habit ror country gentlemen to 
acquire the title of Advocate, in prefer- 
ence to taking a degree at the Scottish 
Universities. The Faculty has no char* 
ter, but the privileges of its members have 
been acknowledged in Acts of Parliament 
and other public documents. They may 
plead before any court in Scotland where 
the intervention of counsel is not pro- 
hibited by statute ; in the House of Lords, 
and in parliamentary committees Their 
claim to act as counsel is generally ad- 
mitted in the colonial courts ; and in those 
colonies where the civil law is predomi- 
nant, such as the Cape of Good Hope and 
the Mauritius, it is usual for those colonifts 
who wish to hold rank as barristers to 
become members of the Faculty of Advo- 
cates. The only credential which it is 
necessary for a candidate for admission to 
the Faculty to produce is evidence of his 
having passed his twentieth year. On 
making his application, he is remitted to 
the committee of examinators on the 
civil law, who examine him on Justinian's 
Institutes, and require him to translate 
ad aperturam a passage in the Pandects. 
After the lapse of a year he is examined 
in Scottish law. He then passes the ordeal 
of printing and defending Theses on a 
title of the Pandects after the method 
formerly followed in the Universities, and 
still preserved in some of them. The 
Faculty have a collection of these Thesesi 
commencing with the year 1693. The 
impugnment is now a mere form. Bein^ 
admitted by ballot by those members ot 
Faculty who attend the impugnment, the 
candidate, on taking the oatiis, receives an 
act of admission from the Court of Se»> 
sion. The expense of becoming a memp 
ber of tile Faculty, including stamp duty, 
subscription to the widows' fund, me cost 
of printing the Theses, and the sub6cri]> 
tion to the library, amounts to about 350i. 
The Faculty choose a dean or chairman 
by an annual vote. The Dean of Faculty 
and the two crown lawyers, the Lora 
Advocate and Solicitor-General, are the 
only persons who take precedence at the 
Scottish bar, independent of seniority. The 
Lord Advocate and the Solicitor-General 
are the only members of the Faculty whs 
wear silk gowns and sit 'wUhm th& V]»£« 



ADVOWSON. 



46] 



ADVOWSON: 



ADVOCATION in the Law of Scot- 
land, ia the name of a process b^ which 
an action may be carriea from an inferior 
to a saperior court before final judgment 
in the former. Advocations are regulated 
by tiie 1 & 2 Vict. c. 86. 

ADVOWSON is the right of present- 
ing a fit person to the bishop, to be by 
him instituted to a certain benefice within 
the diocese, which has become vacant. 
The person enjoying this right is called 
the patron (patronus, advocatus) of the 
church, and the right is termed, in law 
Latin, an advowson (advocation because 
the patron is bound to advocate or protect 
the rights of the church, and of the in- 
cumbent whom he has presented. [Ad- 

VOCATE.J 

As this patronage may be the property 
of laymen, and is subject to alienation, 
transmission, and most of the changes 
incidental to other kinds of property, it 
would be liable to be misused by the 
intrusion of improper persons into the 
church, if the law had not provided a 
check upon abuse by giving to the bishop 
a power of rejecting the individual pre- 
sented, for just cause. The ground of 
his rejection is, however, not purely db- 
cretionary, but is examinable at the 
instance either of the clergyman pre- 
sented or of the patron, by process in the 
ecclesiastical and temporal courts. 

According to the best authorities, the 
appointment of the religious instructors 
of the people within any diocese formerly 
belonged to the bishop: but when the 
lord of a manor, or other considerable 
landowner, was willing to erect a church, 
and to set apart a sufficient portion of 
land or tithe for a perpetual endowment, 
it was the practice for the founder and 
his heirs to nave the right of nominating 
a person in holy orders to be the offici* 
ating minister, as often as a vacancy 
should occur, while the right of judging 
of the spiritual and canonical qualification 
of the nominee was reserved, as before, to 
the bishop. Thus the patron is properly 
the founder of a church or other ecclesi- 
astical establishment: he who built the 
church, gave the ground for it, and en- 
dowed it with lands. (Du Cange, Gloss., 
Advocatus^ Patronus,) 

This seems to he the most satis&etory 



account of the origin of advowaoms and 
bej^fices, and it corresponds with mukj 
historical records still extant, oi whiek 
examples may be seen in Selden's History 
€f Tithes. It also explains some oircom^ 
stances of frequent occurrence in the 
division of parishes, which might other- 
wise appear anomalous or unaccountable. 
Thus the existence of detached poitioiis 
of parishes, and of extra-parochial pre- 
cincts, and the variable extent and capri- 
cious boundaries of parishes in generaU 
all indicate that they owe their origin 
rather to accidental and private dotation 
than to any regular legislative scheme 
for the ecclesiastical subdivision of the 
country. Hence, too, it is frequently ob- 
servable that the boundaries of a parish 
either coincide with, or have a mfuiifest 
relation to, manorial limits. The same 
connexion may, perhaps, have suggested 
itself to those who have had opportunities 
of noticing the numerous instances in 
different parts of England, in which the 
parochial place of worship is closely con* 
tiguous to the ancient mansion of its 
founder and patron, and within the im- 
mediate enclosure of his demesne. 

As an illustration of the respect loouK 
cated in early ages to the patron of a 
church, we find that the canons of tbe 
church permitted him alone to occupy a 
seat within' the chancel or choir, at a 
time when that part of the building iras 
partitioned off fh)m the nave, and reserved 
for the exclusive use of the clergy. (Ken- 
nett's Paroch, Antiq. Glossary^ tit ** Pa- 
tronus.") 

An advowson which has been imme- 
morially annexed to a manor or to other 
land, is called an advowson appendant, 
and is transmissible by any ccmveyance 
which is sufficient to pass the property in 
the manor or laud itself. It may, how- 
ever, be detached from the manor, and is 
then termed an advowson in gross, after 
which it can never be re-annexed so as 
to become appendant again. 

An advowson is in the nature of a tem- 
poral property and a spiritual trust In 
the former view, it is a subject of lawfol 
transfer by sale, by will, or otiierwise, 
and is available to creditors in satisfto- 
tion of the debts of the patron. It may 
be aliened for ever, or for life, or for V 
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eerttin term of years ; or the owner may 
nant oney two, or any number of snooes- 
ore rights of presentation on future 
vacancies, subject always to certain re- 
strictions imposed by the law, for the 
prerention of corrupt and simoniacal 
tnusactions. 

On the other hand, the spiritual trust 
which is attached to this species of pro- 
perty is guarded an4 enforced by very 
lodous provisions. The appointment of 
A duly qualified incumbent is secured, as 
fiur as the law can secure it, by requiring 
the sanction of the bishop to his admis- 
%ion; and although this sanction is, in 
Vwt, very rarely withheld, yet it cannot 
»e doubted that the existence of such a 
'heck is essential to the well-being of the 
•hurch. In order more effectually to 
;uard against the dan^ of a corrupt 
■iresentation, the immediate right to pre- 
sent is absolutely inalienable, as soon as a 
vacancy has actually occurred ; and on a 
similar principle, a purchase of it during 
^ mortal siclmess of the incumbent is 
equally prohibited. 

When the proprietor of an advowson 
exercises his patronage, three persons are 
immediately concerned: the proprietor, 
the elmjman who is presented, and the 
iMbop in whose diocese the living is 
situate; or (in the language of lawyers) 
the ptUron, the clerk, and the ordinary. 
The presentation is usualljr a writing 
addressed to the bishop, alleging that the 
party presenting is the patron of a church 
which has become vacant, and requesting 
the bishop to admit, institute, and induct 
a certain individual into that church, 
with all its rights and appurtenances. A 
period of time, limited to twenty-eight 
days, is then allowed to the bishop for 
examining the qualification and compe- 
tency of the candidate, and at the expira- 
tion of that time he is admitted and 
instituted to the benefice by formal words 
of institution read to him by the bishop, 
from an instrument to which the episcopal 
seal is appended. A mandate is tlien 
issued to the archdeacon or other officer 
to induct, i.e. to put the new incuml)ent 
into the actual possession of the church 
and its appurtenant rights; and then, 
and not before, his titie as legal parson 
becomes complete. 



It sometimes happens that two of tlis 
three characters oi patron, clerk, and 
bishop (or ordinary), are united in one 
person. Thus the bidiop may himself be 
the patron ; in which case presentation is 
superfluous, and institution alone is neces- 
saiT. The bishop is then tedmically 
said to collate the clergyman to the bene- 
fice, and the advowson under these cir« 
cumstances is said to be collative. 

So the clerk may be the patron^ in 
which case, though he cannot regularly 
present himself, )ret he mav pray to be 
admitted by the bishop ; or he may trans* 
fer to anotiier the right of presentation 
before the particular vacancy occurs, and 
then procure himself to be presented. 

Another instance in which the patron- 
age and the parsonage are often found 
united is in appropriations, where, by ths 
concurrence of all parties inter^ted, the 
advowson, together with the church, its 
revenues and appurtenances, have in 
former times been conveyed to some e(S 
clesiastical body, who thus became both 
the patrons and perpetual incumbents of 
the living, and by whom the immediate 
duties of cure are devolved on a vicar or 
a stipendiary curate. 

There are instances of advowsons the 
patrons of which have power to appoint 
an incumbent without any previous resort 
to the bishop for his aid or approbation. 
These are called donative advowsons, be- 
cause the patron exercises a direct and 
unqualified privilege of gioina his church 
to a clerk selected bv himself The only 
check upon the conduct of tiie incumbent 
in such cases is the power of the patron 
to visit, and even to deprive him, when 
the occasion demands it; and the right 
still residing in the bishop to proceed 
against him m the spiritual court for any 
ecclesiastical misdemeanour. It is the 
opinion of the most eminent lawyers that 
donatives had their origin in tiie king, 
who has authority to found any church 
or chapel exempt from the episcopal 
jurisdiction, and may also, by special 
licence, enable a subject to do the same. 

Sometimes the nomination is distinct 
from the right to present : thus, the 
owner of an advowson may grant to 
another the right to nominate a clemy- 
man, whom the grantor and his heirs 
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Mwll he thereupon bound to present 
Here it is obvious that the person to 
whom the right of nomination is given is 
substantially the patron^ and the person 
who presents is merely the instrument 
of his will. So, where an advowson is 
under mortgage, the mortgage-creditor is 
bound to present any person who shall be 
nominated by the mortgagor. 

If, upon the vacancy of a living, no 
successor, or an insufficient one, shall be 
presented, it is put under sequestnUion by 
the bishop, whose care it then becomes 
to provide for the spiritual wants of the 
parish by a temporary appointment, and 
to secure the profits of the benefice, after 
deducting expenses, until another incum- 
bent shall be duly inducted. After a 
vacancy of six months, occasioned by the 
de&nlt of the patron, the right to present 
lapses to the bishop himself. On a similar 
default by hiro, it devolves to the arch- 
bishop, and from him again to the king 
as paramount patron ; the period of six 
calendar mouths is allowed to pass in 
each case before the right is forfeited to 
the superior^ A donative advowson, 
however, is excepted from the general 
rule ; for there the right never lapses by 
reason of a continued vacancy, but the 
patron is compellable to fill it up by the 
censures of the Ecclesiastical Court. 

Wben the incumbent of a living is 
promoted to a bishopric, it is thereby 
vacated, and liie king, in virtue of his 
prerogiitive, has a right to present to it in 
lieu of the proprietor of the advowson. 
This singular claim on the part of the 
crown appears to have grown up since 
the Reformation^ and was the subject of 
complaint and discussion down to as 
late a period as the reign of William 
and Mary. It is difficult to reconcile 
it to any rational principle, although 
it has been urged by way of apology, 
that the patron has nq ground to com- 
plain, because the king might, if he 
pleased, enable the bishop to retsdn tiie 
benefice, notwithstanding his promotion, 
by the grant of a commendam : so that the 
patron sustains no other injury than what 
may result from the substitution of one 
Mfe for another. It is, however, certain 
that by successive promotions, the crown 
^ut^jr, in &ct, deprive the patron of his 



right for 'an indefinite time, and an m* 
stance is known to have actually occnmd 
wherein the patron of the parish of St 
Andrew in London was prevented, by 
several such exertions of the royal mnaro- 
gative, from presenting to his own liviog 
more than once in 100 years. (See the 
arguments in the case of the Vicarage <tf 
St Martin's, reported by Sir B. Shower, 
vol. L p. 468.) It was truly observed by 
the counsel in that case, that the sa&tt 
coarse to be adopted by an unconscientioiis 
patr(vn, -with a view to retain in his own 
hands the future ei^oyment of his iight» 
would be to present a clergyman whose 
qualities are not likely to recommend 
him to higher preferment 

The following cases may be selected as 
best illustrating the peculiar nature of 
this sort of property. 

If a man marries a female patron, and 
a vacancy happens, he may present in 
the name of himself and wife. 

Joint tenants and tenants in common 
of an advowson must agree in presenting 
the same person ; and the bishop is not 
bound to admit on the separate presenta- 
tion of any one. Co-heiresses may also 
join in presenting a cler^man; and if 
they cannot agree in their choice, then 
they shall present in turn, and the eldest 
shall have the first turn. 

When tiie patron dies during a vacancy^, 
the right to present devolves to his exe- 
cutors, and not to his heir : but where the 
patron happens also to be the incumbent, 
his heir, and not his executor, is entitltd 
to present 

Where the patron is a lunatic, the lord 
chancellor presents in his stead ; and he 
usually exercises his right in fkvour of 
some member of the lunatic's family, 
where it can with propriety be done. 

An infant of the tenderest age may 
present to a living in his patronage, and 
his hand may be guided in signing the 
requisite instrument. In such a case the 
guardian or other person who dictates 
the choice or directs the pen is the real 
patron ; but the Court of Chancery would 
doubtless interfere to prevent any undue 
practice. (Bum's Eccles. Law, tit Ad- 
votoson, Benefice, Donative ; Selden's 
History cf Tithes ; Gibson's Codex^ vol. 
iL: and Benefice* under which hend 
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there is a table of the Tslae of liyings, 
and tiie distributioa of eoclegiastical pa- 

^^VOWSONS. VALUE OP.— The 
fbUowing plain roles for estimating the 
mine of advowBons may be of use. The 
hargaios which are niuall^ made with 
reject V> advowsons are, either for the 
adTowson itself^ ue, the risht of pre- 
sentation for ever, or for me right of 
presenting tiie next incumbent, t.e. the 
next presentation. In both these cases 
4mre may be circumstances peculiar to 
the living itself^ which &11 under no 
general mle, but which must be con- 
sidered and allowed for in valuing the 
advowson as a property. For example, 
a curate may be necessary ; the parson- 
age-house may be in a state which will 
entaU expenses on the next incumbent; 
and so on. Again, the property itself is 
of a nature more likely to be altered in 
value by the act of the legislature than 
the fee-simple of an estate. The follow- 
inff rules, tiierefore, give the verif highest 
DMue of the advowson, and any purchaser 
should think twice before he gives as 
much as is found by tliem. 

To find the value of the perpetual |4- 
vowson of a living producing lOOO/. a 
year, the present incumbent being forty* 
nve years of age, and money making four 
per cent., we must first find how many 
yearst* purchase the incumbent^s life is 
worth, and here we should recommend 
the use of the govemiDent or Carlisle 
tables, in preference to any other. Taking 
the latter, we find the annuity on a life of 
forty-five, at four per cent, to be worth 
fourteen and one-tenth years' purchase; 
but at four per cent, any sum to be con- 
tinued annually for ever is woi ih twenty- 
five years' purchase. The difference is 
ten and nine>t^nths years' purchase, or, 
for lOOOZ. a year, 10;900/*, which is the 
value of the advowson. 

In finding the value of the next pre- 
sentation only, other things remaining 
the sanie, tiie seller will presume that the 
buyer naeaus to n^ak.e the best of his bar- 
gam by putting in the youngest life that 
the laws will allow, that is, one aged 
tweniy-four. The value of an annuity 
en such a life at four per cent., according 
to the CarJiaJe tables, is seventeen md 



eight-tenths years' purchase. And as we 
are giving tiie highest possible value of 
the advowson, omitting no circumstance 
which can increase it, we will suppose 
the next incumbent to come into a year's 
profits of the living immediately on his 
taking possession. 'Hie rule is this: — Take 
four per cent of the value of the present 
incumbent's life, or 14*1 x*04, which 
gives *564 ; subtract this from 1, w^ieh 
gives '436 ; divide by 1 increased by the 
rate per cent, or 1*04, which gives '419 ; 
add one year's purchase to the presumed 
value of the next incumbent's life (17*8), 
which gives 18*8, multiply this by the 
last result, *419, which gives 18*8 x '419, 
or 7*88 nearly — the numner- of years' pur- 
chase which the next presentation is now 
worth — whichi if the living be 1000/. a 
year, is 789Ci^ 

For the Carlisle Table of Annuities, 
see Mil,ne On Annuitiea, vol. ii. p. 595. 
For the Governsoent Tables, see Mr. Fin- 
laison's Report to the House of Commontf 
ordered to be printed 31 March, 1829, 
page 58, column 6. 

^TOLIAN CONFEDERATION. 
^toUa, according to the ancient geo- 
graphers, consisted of two chief divi- 
sions, one on the coast, extending from 
the mouth of the Achdous ea&twards 
along the north shore of the Corinthaso 
gulf as far as its narrow entrance at 
Antirrhium — the other, called Epikt^ 
tos, or the acquired, was the northern 
and mountainous part The length or 
sea-coast, as Strabo incorrectly gives i^ 
from the mouth of the Acheions to 
Antirrhium, is 210 stadia, or about 21 
miles : the same line of coast, acooiding 
tu the best modem charts, is about 42 
miles, measuring in straight Hues from 
one projecting point to another. If the 
great recesses of the sea about Auatolico 
and Mesohinghi were included, the dis- 
tance would bie much greater. The south- 
eastern boundary of £tolia, which sepa- 
rated the province from tiiat of the Locri 
Ozotse, was a mountain range named 
Chaicis, afterwards, in its noi-th-eastem 
eourse, taking the name of Corax. The 
north and extreme north-eastern bound- 
aries of iEtolia were the small territory 
of Doris, the branches of Pindus, and 
part of tk& western line olCElta.'^ W«i 
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no ancient geographer has given anytMn; 
like a definite boundary to ^tolia, ani 
as we are still only imperfectly acquainted 
with the mountains of northern Greece, 
any fiirtfaer description is impossible. 
The western boondary was the Achelous. 

The history of the ^tolians, as a na- 
tion, is closely oonneoted with that of the 
Acamanians, but, like the Acamanians, 
they^ were a people of little importance 
during the most nourishing periods of the 
commonwealths of European Greece. 
After the death of Alexander the Great, 
B.C. 323, they came into notice by their 
contests with the Macedonian princes, 
who allied themselves with the Acama- 
nians. In the reign of Philip V. of 
Maoedon (which commenced b.c. 220), 
the ^tolians, after seeing their chief 
town, Thermnm, plundered by this king, 
and feeling themselves aggrieved by the 
loss of all they had seized from the Acar- 
nanians, applied to the consul Valerius 
Lffivinus (b.c. 210). Though this produced 
BO beneficial effects, they formed a second 
treaty with the Romans (about b.c. 198) 
after the end of the second Punic war. 
The immediate object of the Romans 
was the conquest of Macedonia, but it 
proved eventually that this fiital alliance 
of the ^tolians was the first step that 
led to the complete subjugation of all 
Greece by the Romans. A series of suf- 
ferings and degradations led the way 
to the occupation of ^tolia, which was 
made part of the Roman province of 
Achsea. Under Roman dominion, the 
few towns of ^tolia almost disappeared : 
many of the inhabitants were transplanted 
to people the city of Nicopolis, which 
Augustus built at the entrance of the 
Ambracian gulf, opposite Actium, where 
he had defeated Antony (b.c. 30). Since 
the time of the Romans it is prolxable that 
•the fojce of this country has undergone as 
few alterations, or received as few im- 
provements from the hand of man, as the 
most remote parts of the globe. The 
Romans themselves under the emperors 
had not even a road through Acama- 
nia And ^tolia, but followed the coast 
from Nicopolis to the mouth of the 
Achelous. 

Under the Turkish empire, ^tolia was 
partijr Jn the province ot Livadia ; and it 



is now comprised within the rew king- 
dom of Greece. 

The earliest traditions of iEtolia, pro-. 
perly known by that name, speak of a 
monarclucal form of government under 
^tolus and his successors; but this fbrm 
of government ceased at a period earlier 
than any to which historical notices ex- 
tend, and we find the .^tolians existing 
in a kind of democracy, at least during 
the time of their greatest political import- 
ance. This period extended from about 
B.C. 224, to their complete conquest by 
the Romans, b.c. 168, a period of about 
50 years. The ^tolian league at one 
time comprehended the whole country of 
J^tolia, part of Acamania and of South 
Thessaly, with the Cephallenian isles; 
and it had besides, close alliances with 
other places in the Peloponnesus, eqwci- 
ally Elis, and even with towns on the 
Hellespont, and in Asia Minor. This 
alliance with Elis would tend to confirm 
the tradition of the early connexion 
already alluded to. Following, probably, 
the example of the Achsean league, the 
different parts of ^tolia formed a federal 
union, and annually chose a general or 
president, a master of the horse, a kind 
of special council called Apokletoi (the 
select), and a secretary, in the national 
congress held at Thermum about the 
autumnal equinox. Such scattered no- 
tices as we possess about their history and 
constitutional forms are found principally 
in the Greek writer Poly bins (books ii. 
iv. xvii., &c). Though ue ^tolian con- 
federation, such as it was in its earlier 
times, was anterior to the Achsean union 
of Dyme, Patrse, &c., yet its more com- 
plete organization was most probably an 
mutation of the Achaean lea^e. A minute 
account of this confederation would be 
littie more than conjecture. 

(Sclilosser, UniversalhistorUche Ue- 
hersicht, &c., vol. ii. p. 1.; Hermann, 
Lehrhuch, &c. ; the article Achaiscker 
Bund, in the Staats- Lexicon of Rotteck 
and Welcker, contains all the necessary 

AFFINITY (firom tiie Latin a4finitas) 
means a relationship by marriage. The 
husband and wife bemg legally considered 
as one person, those who are related to the 
one by blood are related U> the other in 
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the same decree by qffiwUy, This re- 
lationship being the result of a lawful 
marriage, the persons between whom it 
exists are said to be related in, law; 
tito fiither or brother of a man's wife 
being called his father or brother-in-law. 
Almost the only p(Hnt of view in which 
afllnity is a subject of any importance in 
the English law is as an impediment to 
matrimony; persons related by affinity 
being forbidden to marry within the same 
as persons related by blood. 
tB.] It is in accordance with 

rule that a man is not permitted by 
oar law after his wife's death to loarry 
her sister, aunt, or niece, those relations 
being all within the prohibited degrees 
of amBonguimiif ; and therefore, accord- 
ing to the principle just laid down, the 
nwdbitioii extends to the same relations 
by efffimttf also. This rule, which ex- 
dudes man marriage those who are 
within certain deffrees of affinity, is sup- 
posed to be founded on the Mosaic law ; 
bat the eighteenth chapter of Leviticus, 
on which the prohibition is founded, is 
interpreted by some persons as not re- 
latioDg to marriage; and in the case of 
a deceased wife's sister, the text seems 
lo im^y a permission of marriage after 
the wifo's aeath. The degrees of re- 
htumship, both of consanguinity and 
affinity, within which marriages are pro- 
Ubitedy are contained in Archbishop 
Parker's Table, entitied ** A Table of 
Qndred and Affinity, wherein whosoever 
are related are forbidden in Scripture and 
oar laws to marry together." Parker, of 
Us own authority, ordered this Table to 
be printed and set up in the churches of 
his province of Canterbury. The Con- 
ititntions and Canons Ecclesiastical, 
whidi were made in the reign of James 
I^ confirmed Parker's I'able, which thus 
became part of the marriage law so fhr as 
Ihat law is administered by the eccle- 
dastical courts. Marriages within the 
■rahibited degrees could formerly only 
be annulled by the ecclesiastical courts 
during the joint lives of the husband and 
wife; and consequently the offspring of 
aoch marriages, though the marriages were 
considered incestuous by the ecclesiatical 
amrts, was legitimate unless the marriage 

disMlved in the lifetime of both the 



parents. The Act 5 & 6 Wm. IV. e. 
54, 1835, has declared that all marriases 
celebrated before the passing of that Act 
between persons being within the pro- 
hibited degrees of affinity shall not be 
annulled for that cause by any sentence 
of the ecclesiastical court; but that all 
marriages which shall hereafter be cele- 
brated between persons within the pro- 
hibited degrees of consanguinity or af- 
finity shall be absolutely null and void 
to all intents and purposes whatsoever. 
This act does not define what are the 
prohibited degrees, and this part of the 
enactment must be interpreted by a re- 
ference to Parker's Table aiid the Canons 
if the question arises before courts spi- 
ritual ; and by statute or judicial de- 
cisions if it arises in the civil courts, as it 
may do in cases of prohibition or of suc- 
cession. The principal statute is the 25 
Hen. VIII. c 32. An elaborate judg- 
ment was pronounced by Chief Justice 
Vaughan, m the celebrated case of Hill 
V. Good (Vaughan's Reports, 302), which 
affirmed that marriage with a wife's sister 
is unlawful ; and this judgment, togetiier 
with the doctrines prevailing in all our 
text-books from Loitl Coke down to 1835, 
seems to establish tiiat such is the law of 
England. 

It is the prevailing opinion that this 
act renders all persons incapable of con- 
traclinff a marriage who are within the 
prohibited degrees ; and that the rule of 
law which makes a foreign marriage 
valid in England, if celebrated according 
to the law of the country where it was 
contracted, merely dispenses with the 
forms required in an English marriage, 
and has no reference to the parties be- 
tween whom the marriage is made. This 
question has been argued and negatived 
in the Lords, in the case of Sir Augus- 
tus d*E8to, who claimed the dukedom 
of ISussex, on the ground that the sta- 
tutory prohibition of his father's mar- 
riage could apply only to England, and 
does not invalidate a marriage contracted 
(as that of the Duke of Sussex was) in 
strict conformity to the law of the country 
where it occurred. The recent statute 
may cause some doubt whether a mar- 
riage contracted in England by forel^oec^ 
within the prohibit)^ Oie^<^^ o^ ^mx^ 
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▼ho could contract a-Talid marriage in 
their own comitrj, shall be considered 
Talid in England for every purpose ; for 
instance, whether, in the case of the 
father's intestacy, the cliildren and the 
wife could take his personal property in 
England, if the father was domiciled in 
England. 

There are certain cases of prohibition, 
such as the prohibition against a man 
marrying his deceased wife's sister, 
which are considered by many persons to 
rest on no good reasons, and much has 
been urged of late years against some of 
the prohibitions in cases of affinity com- 
prised in Parker's Table. The arguments 
in faTinir of maintaining the prohibitions 
in several of the cases included within 
Parker's Table seem to be insufficient, if 
the matter is viewed solely as a question 
of policy : and, as already observed, the 
divine authority of some of the prohibited 
cases cannot, in the opinion of many per- 
sons, be maintained. But opinion and 
prejudice are strongly opposed to any 
change in the law on this matter. {Notes 
yn the Prohibition of Marriage in cases of 
Collateral Affinity^ by Thomas Coat^Sy 
London, 1842.) 

. The general rules on this subject are 
the same in Scotland as in England. The 
5 & 6 Wm. IV. c. 54, does not extend to 
that part of the country. It is the ge- 
neral dictum of the authorities that a 
marriage with the sister of a deceased 
wife is null, but the opinion has been 
doubted, and there has been no oppor- 
tunity for trying the question judicially. 

In several of the United States mar- 
riages within the Levitical degrees, with 
some exceptions, are made void by sta- 
tute. In some States it is not lawfUi for 
a man to marry his deceased wife^s sister : 
in other States it is lawful. For instance, 
such a marriage may be contracted in 
New York, and not in Massachn^tts. 
But such a marria^ would be held valid 
>in any state in which it is forbidden, and 
in all other states, if contracted in a state 
<or country where the prohibition does not 
exist. (Kent, Commentaries, ii.) 

The distinction between affini^ and 

consanguinity is derived from the Koman 

iaw. The kinsfolk (cognati) of the hus- 

ittffJ and wi& became respectively the 



Adfines of the wife and husband. We 
have borrowed the words affinity and 
consanguinity from the Roman law, bitt 
we have no term corresponding to adfinefl. 
The Romans did not reckon dc^grees of 
adiiuitas as they did of consangwiaity 
(cognato) ; but tney had terms to espnesf 
the various kinds of adfinitas, as sooer, 
fhther-in-law ; socms, mother-in^Jaw. 

AFFIRMATION is the solemn aise- 
veration made by Quakers, MoraviaoSy 
and Separatists, in cases where an oath is 
required fh>m others. This indulgence 
was first introduced by the statate 7 & S 
Wm. III. c 34, which enacts that the 
solemn affirmation of Quakers in conrtg 
of justice shall have the same effect as an 
oath taken in the usual ferm. The ptn^ 
visions of this statute are explained and 
extended by 8 Geo. I. c. 6, and 22 Geo. 
II. c. 46, s. 3(> ; but in all these statotes 
there is a clause expressly restraining 
Quakers from giving evidence on their 
affirmation in criminal cases. Tnis ex- 
ception, which Lord Mansfield called ''a 
strong prejudice in the minds of the great 
men who introduced the original statute ** 
(Cowper's Heports, p. 390), has been 
entirely removed by a recent enactment 
(9 Geo. IV. c. 32); and Quakers and 
Moravians are now entitled to give evi- 
dence in all cases, criminal as well as 
civil, upon their solemn affirmation. By 
3 & 4 Wm. IV. c. 82, the people called 
Separatists are allowed to make affirma- 
tion instead of taking an oath. The Act 
1 & 2 Vict c. 77, allows the same pri- 
vilege to persons who have been at ^y 
time Quakers, Moravians, or Separatists, 
and have ceased to be such, but still en- 
tertain consciei^tious objections to the 
taking of an oath. [Oath.] A curious 
question arose during the session of par- 
liament of 1833 respecting the sufficiency 
of the affirmation of a Quaker, instead of 
the customary oaths, on his taking his 
seat in the House of Commons : the sub- 
ject was referred to a committee, upon 
whose report the House resolved that the 
affirmation was admissible. 

AGE. The common law of England 
has fixed certain times in the life of a man 
and woman at which they become legally 
capable of doing certain acts and owing 
certain duties, of which before attaining 
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thiB age they Jrere incapable. Thus, at 
tlie age of twdre years a man may take 
theoatli of allegiance ; at fourteen, which 
ibrinany parpofies is considered the age of 
^•eretioiiy a person of either sex may 
dioQee a gnanuan, and may also, accord- 
b^to ancient anthorities, be a witness in 
eoorlB of justice. As to the capacity to 
be a witiiessy the rule is at the present 
<fa^ considerably relaxed, for much 
yomiffer children are "frequently per- 
mitted to give evidence, after it has been 
ascertained by examination that they uu- 
dentand the nature of an oath. A female 
at the age of twelve years, and a mule at 
the age of fourteen years, could formerly 
make a will of personal estate ; but it was 
provided by statute (33 & 34 Hen. VIII. 
c. 5) that no person under the age of 
twenty-one years should make a will of 
lands. The act of 1 Vict. c. 26, declares 
that no will made by any person under 
the age of twentj-one years is valid. A 
penon may be appointed executor at any 
age^ but hb cannot act till he is twenty- 
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With respect to matrimony, a woman 
may consent to marriage at twelve, and a 
man at fourteen years of age; though 
parties under the age of twenty-one years 
enmot actually marry without the con- 
tent of tlicir respective parents or guar- 
dians. [Marbiage.] The age of twen^- 
<me years is, for most civil purposes, the 
ftdl age both of a man and woman, at 
idiich period they may enter into pos- 
teasiun of their real and personal estates, 
may manage and dispose of them at their 
^Bseretion, and make contracts and en- 
gagements. All persons under the age of 
twenty-one are legally called In&nts. 
A man cannot be ordained a priest till 
tventy-four, nor be a bishop till thirty 
vears of i^e. A man cannot be a mem- 
W of the House of Commons before 
lie has attained the age of twenty-one. 
in the Congress of the United States 
of America, a member of the Senate 
most not be under thir^, and to be eli- 
gible to a seat in the House of Kepre- 
WDtatives it is necessary to have attained 
the age of twenty-five. In the French 
Chamber of Feern a member nii<riit take 
h» seat at tlie a!;e of twenty-five, but lie 
fuuld not vote until he had attained the 



age of thirty. A member of the >I»- 
tionul Assembly must not be under the 
af(e of 25. An elector must Ix^ 21 
years old ; and before the Revolution of 
18«'30 no one could vote under thirty*, 
l^e deputies of the Swedish Diet must 
be twenty-five. A deputy of the Spanish 
Cortes must also be twenty-five. Under 
the new Greek constitution a senator 
must be at least forty years of a^ ; or 
he must have filled certain offices m the 
state. 

With respect to criminal offences, the 
law of England regards the age 6f four- 
teen years as the age at which a person 
is ccHupctent to distinguish between rigltt 
and wrong. Under the age of seven 
years a child is not in any case responsible 
by law for an offence committed by him ; 
but above that age, and under the age of 
fourteen years, if it clearly appears that a 
child is conscious of the nature and 
wickedness of the crime he commits, he 
may be tried and punished for it A very 
singular instance is related by Mr. Justic^ 
Foster of a boy nine years old, who, under 
circumstances of malice and premedita- 
tion, had killed his companion, and bid- 
den the dead body with much care and 
cunning, and who was tried for murder, 
and found guilty. The case was after- 
wards consiaered by the twelve judges, 
who thought that the circumstance of 
hiding the dead body proved the fact of 
consciousness of guilt, and therefore a 
capacity of distinguishing good fix)m evil, 
inconsistent with the presumption of in- 
nocence arising from the tender age of 
the child ; and they unanimously agreed 
that he was a proper subject for capital 
punishment. (Foster's Crown Cases, p. 
72.) 

The statute 9 Geo. IV. c. 31, §§ 17, 
18, makes it felony, without benefit of 
clergy, for a man to have carnal know- 
ledge of a female who is under ten years 
of age ; and the carnal knowledge of a 
female above ten and under twelve is 
made a misdemeanor pimishable by im- 
prisonment and hard labour. 

In the Roman system there were three 
periods of age which had reference to 
legal capacity : 1, Infantia, or the period 
from birth to the completion of the 
seventh year ; 2, from the termination of 
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Infantia to the attainment of puberty, 
when persons were called Puberes; 3, 
from the attainment of puberty to the 
twenty-fifth year, during which time 
males were called Adolescentes, or Mi- 
nores. From the attainment of the 
twenty-fiflh year they were called Ma- 
jores. An Infans could do no legal act. 
A person under the age of puberty could 
do the necessary legal acts in respect of 
liis property with the sanction (auc- 
toritas) of his tutor, who was the guardian 
of his property. It was somewhat un- 
settled what was the age at which a male 
attained puberty, but the best opinions 
fixed it at fourteen. A woman attained 
puberty at the age of twelve. Males who 
were puberes could manage their proper]^, 
contract marriage, and make a will. 
Rpman women of all ages were under 
some legal incapacities, but the incapacities 
of sex do not belong to the present subject 
[Woman.] Male persons between the 
age of puberty and twenty-five were pro- 
tected to a certain extent in their deal- 
ings by a Lex Plsetoria, and the rules of 
the Prsetorian Edict, wluch were founded 
upon it Under the Emperor Marcus 
Aurdius, all persons under twenty-five 
were required to have a Curator, whose 
functions and powers were very similar 



to those of jthe Tutor up to ijie age of 

' niy. Von dem IScI 
MiiuUnahrigenf Zeitschrift fwr die Ge- 



puberty. (Savigny, Von dem Schuiz der 



achtchtliche "kechtswissenschaft, x.) 
AGE OF LIFE. [Mortality.] 
AGENT (from the French Agent, and 
that from the Latin Agena), An agent 
b a person authorized by another to do 
acts or make engagements in his name ; 
and the person who so authorizes him is 
called the principal. 

An agent cannot be appointed to bind 
MB principal by deed otiierwise than by 
deed ; nor can an agent be appointed by a 
corporation aggregate (unless it be for 
certain ordinary' and inferior purposes) 
otherwise than by deed : and for the pur- 
pose of miUdng leases and other acts spe- 
cified in the m^st, second, and third sec- 
tions of the Statute of Frauds, the authorilr 
of the agent must be in writing. lu all 
other cases no particular form is neces- 
sary: in commercial afiairs agents are 
tisaalljr commissioned by a letter of 



orders, or simply by a retainer; but a 
verbal appointment is suffident ; and even 
the mere fact of one person's being em- 
ployed to do any business whatever for 
another will create between the parties 
the relation of principal and agent 

.An agent* s authority (unless it is an 
authority coupled with an interest, such 
OS a power of attorney granted. as a se- 
curity for a debt) may, in general, be 
revoked by the principad at any time.' It 
also ceases upon his death or bankruptcy, 

There are many kinds of a^nts, knowii 
by specific names, such as bailifis, Actors, 
brokers, &c. The particular rights, duties, 
and liabilities of each of these will be 
found under their respective heads. The 
object of this article is to state the general 
principles of law, which are applicable to 
all. 

In the first place, we shall explain 
what are the rights and duties with re- 
spect to one another, resulting trcfm the 
relation of principal and agent; and, 
secondly, what are the rights and duties 
with respect to third persons, resulting 
ftom the relation of principal and agent 

I. First, of the relative ri^ts and 
duties of principal and agent 

1. The first duty of an agent u to use 
fkithfully, and in its fhll extent, the an- 
thority which has been civen Itim. An 

Xt^ authority is said to be limited 
1 he is bound by precise instructions ; 
and unlimited, when he is not so bound. 
When his authority is limited, an agent 
is bound to adhere strictiy to his in- 
structions. Thus, if instructed to sell, he 
has no right to barter ; nor if instructed 
to sell at a certain price, is he autiiorized 
to take less. 

When the agent's authority is not 
limited by precise instructions, his duty 
is to act in conformity with what may 
reasonably be presumed to be the inten- 
tions of his employer; and in the absence 
of all other means of ascertaining what 
these intentions are, he is to act ror the 
interest of his principal, according to the 
discretion which may be expected firom a 
prudent man in the management of lus 
own business. Thus, if he is authorized 
to sell, and no price is limited by his 
instructions, he must endeavour to obtain 
the best price for the goods. If tiierd 
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luLve been other transactions of the same 
nature between the purties, it is to be 
presomed that the principal intends that 
die same mode of dealing should be pur- 
ioed, which, in former cases, he had 
either prescribed or approved. 

In mercantile transactions it is a role of 
nniyersal application, that, in the absence 
of other instmctions, the principal must 
be presomed to intend that his agent 
shoold follow the common usage of the 
pardcobur badness in which he is em> 
pKojed. Hiis, therefore, is the course 
which it is the agent's duty to pursue; 
and he will, in all cases, be justified in so 
dnng^ even though, under tiie particular 
circainstaiioes, he mifht have acted other- 
wise to the greater advantage of his prin- 
cipaL Tlias a foctor ou^t to sell for 
ica4j money, but if he is employed in a 
deabng or trade where the usage is to 
sell upon credit, he will be authorized in 
selling to a person of good credit, and 
^▼ing such time as is reasonable and 



An authority is always to be so con- 
stmedas to include all necessary or usual 
neaos of executing it with effect An 
agent is, therefore, authorized to do all 
such sabordinate acts as are either re- 
ansite by law, in order to the due per^ 
rarmance of the prindpal objects of the 
lOiCnietionSp or are necessary to effect it 
m the best and most convenient manner, 
or are osmlly incidental to it in the ordi- 
my coarse of business. Thus it is the 
dnU^ of an ag^nt employed in the receipt 
or dispatch ^'floods to take care that the 
esstom-honse duties are paid, and the 
proper entries made ; and he will be au- 
ttorised in makine any advances, as well 
Ibr such incidental charges as warehouse- 
loom, as for any other expense necessarily 
iDcnrred for tlie preservation of the pro- 
perty. 

2. The next duty of an agent is to ex- 
ercise proper diligence and skill. He is 
required to use, in the concerns of his 
employer, the same dilisence and care 
niudi would be expected from a prudent 
man in the management of his own busi- 
ness ; and he is bound, without any par- 
tiedlar instructions, to take every pre- 
csnticm ordinarilv used for the safety and 
hnpiDTenient of property intrusted to 



him. He must also possess and exercise 
such a competent aegree of skill ana 
knowledge as may in ordinary cases be 
ade<][uate to the accomplishment of the 
service undertaken. 

If an agent does an act which is not 
warranted by his authority, either express 
or implied ; or if he does an act within 
his authority, but with such gross neg- 
ligence or unskilfolness that no ben^t 
can accrue from it, the principal may 
either reject or adopt what he has done. 
But if he rejects it, he must do so de- 
cisively from the first, and give his agen. 
notice thereof within reasonable time; 
for if he tacitly acquiesce in what has 
been done, and still more if he in any way 
act upon it, he will be presumed to have 
adopted it Thus, if an agent puts out bis 
employer's money at interest without his 
authority; or if a factor, employed to 
purchase, deviates from his instructions 
in price, quali^, or kind ; or if he pur- 
chases gooos wnich he might at the time 
have discovered to be unmarketable, the 
principal may disavow the transaction: 
but i^ in the first cases, he knowingly 
receives the interest, or, in either of the 
others, if he deals with the property as 
his own, he adopts the act of the a^ent, 
and relieves him from all responsibility 
for the consequences. 

But if he does not either expressly or 
impliedly adopt such act, the whole hazard 
of it lies with the agent, even though he 
did it in good fidth, and for the interest of 
his employer. Any profit or advantage 
that may accrue from it he must account 
for to his principal ; and if loss ensues, he 
is bound to make it good to him. An 
a^ent is likewise answerable to his prin- 
cipal for all damage occasioned by his 
negli^nce or unskilftilness. This re- 
sponsibility applies in all cases, not only 
to the immediate consequences of his mis- 
conduct or neglect, but likewise to all 
such losses as, but for his previous mis- 
conduct or neglect, would not have oc- 
curred; such, for instance, as the de- 
struction of goods by fire in a place wher 
he had improperly suffered tiiem to re- 
main; but it does not extend to such 
losses by fire, robbery, or otherwise, as 
are purely accidental, and happen by no 
default of his own : and his responsibility 
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extends to the whole amount of the 
damage suffered by the principal, either 
by direct injury occasioned to his own 
proper^, or by his being obliged to make 
reparation to others. 

If an agent's negligence is so gross, 
or his deviation from his authori^ so 
great, as to amount to a breach of his 
contract, Which contract may be either 
a fbrmal agreement, or it may be merely 
the legal contract implied in the re- 
lation of agent and principal, the agent 
is liable to an action for such breach of 
duty or of contract, whether any injury 
has been sustained by it or not ; but if 
no injury has been in fiict sustained, the 
damages will be merely nominal. 

a. The third general duty of an agent 
if to keep a clear and regular account of 
his dealings on behalf of his principal ; 
to communicate the results from time to 
time ; and to account when called upon, 
without suppression, concealment or 
overcharge. 

An agent is not in general accountable 
for money until he has actually received 
it, unless he has by improper credit, or 
by other misconduct or uvglect, occa- 
sioned a delay of payment But an agent 
acting under a commission Del crelcre, 
that IS, one who has undertaken to be 
surety to his principal for the solvency of 
the persons whom he deals with, is, in 
iheir deftiult, accomitable for the debt; 
and in all cases where an agent has ac- 
tually received money on behalf of his 
principal, he is bound to take care of it 
according to the general rules wWch re- 
gulate his conduct ; and if anjr^ loss is 
occasioned by the fraud or ndlure of 
third persons, he will, unless his conduct 
be warranted by his instructions, or the 
usage of trade, be bound to make it good ; 
if a stranger, for instance, calls upon him 
by a written atithority to transfer the 
money in his hands, and the authority is 
a forgery, he will be accountable for all 
that is tiimsferred under it. 

The principal is in general entitled not 
only to the bare amount of what has been 
received by his agent, but to all the in- 
crease which has accrutd to the property 
while in his possession. The agent is, 
thereff^re, accountable for the interest, if 
any has actually been made, upon the 



balance in his hands; and likewise for 
every sort of profit or advantage which 
he may have derived by dealing or spe* 
culating with the effects of his principaL 

4. It is also the duw of an agent to 
apprize his principal, with all convenient 
expedition, of all material acts done or 
contracts concluded by him. 

5. The conduct of an a^nt, eonfi- 
dentially intrusted and relied on for 
counsel and direction — as an attorney, for 
instance — is liable to a stricter investisa- 
tion, if he in any way acts improperly. 
It is also a general principle, that an 
agent cannot make himself an adverse 
party to his principal; for instance, if 
he IS employed to sell, he cannot mkke 
hiuiself the purchaser: such a trana- 
action is liable to be set aside in a 
court of equity, unless it be made clearly 
to appear that the principal gave hm 
consent to it, and that the agent fiir- 
nished him with all the knowledge 
which he himself possessed : and in like 
manner, an agent employed to purchase 
cannot be himself the seller ; if he acts 
as such, he is accountable to his princi- 
pal for all the profits he has made oy hi* 
indirect dealing. 

We ore now to conader what are the 
duties of the principal to his agent ; or 
what are the rights of an agent 

1. The first right of an agent is to his 
commission ; that is, the remuneration to 
be paid to him in return for his services. 
The amount of commission is sometimes 
determined by agreement between the 
parties ; sometimes it is regulated by the 
usage of trade ; and in some few caseF, 
as of brokerage for the procuring of 
loans, &c., the amount of commission is 
limited by act of parliament 

An agent has no right to commission 
for doing any act not within his authority, 
unless it is afterwards adopted by his 
principal. He may also foi-Kit his right 
to commission by misconduct : as, if he 
keeps no account; if he makes himself 
an adverse party to his principal ; or if, 
in consequence of his negligence or un- 
skilfulness, no benefit accrues to the prin- 
cipal from the services performed. 

2. Besides his commission, an agent it 
entitled to bt reimbursed all such ad- 
vances made on behalf of his principal. 
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fay hit anthority, vliedier 
or implied, or sabsei|iieBtlT 
by his principal. And cum 
mmf •ometimes occur of ugent danger, 
vhcB there are no means of refeiring for 
i iiiUiietki PS, in which an agent, acting 
fiir the best, is justified in making ad- 
ymom withcnt particular directions, and 
mder exigencies not provided for by 
regular rules of bosineas. Thus i^ on 
aeeoimt of the lateness of the season, or 
oAor good cause, he insures the esrgo 
vithoot orders, he is entitled to char^ 
Ui principal with the premium, and m 
Mch a ease even the assent of the prin- 
cipal would be inferred from very slight 
flSrcumstanoes. But an agent is not en- 
tilled to be reimbursed payments that are 
merely voluntary and officious ; nor ex- 
penses occasioned by his own negligence 
or unsldlAilaess. 

An agent has also, as a further securitv, 
t Ken upon the property of his principsl ; 
thut is, a right to retain it in his posses- 
rioo in the nature of a pledge for the sa- 
lirfhrtion of his demands. Lien is either 
prtieoiar or general. A particular lien 
IS a right to retain the thing itself in 
reneet of which the claim arises. This 
ri|^ is very extensively admitted in our 
law, and is possessed by bailees in gene- 
lal, and consequently by all agents in 
the nature of biulees. [Lien.] 

General lien is a right to retain any 
|i r u p»i rty of the principal which may 
eome into the agent's possession in the 
regular course of business. This, being 
in extension of the general right, exists 
where it is created by contract, by the 
mnrioiia dealings of tiie parties, or by 
b usage of trade. Factors, packers, 
where th^ are in the nature of factors, 
^-brokers, and bankers, have, by 
a general lien in their respective 
employments. 

This right may in general be exer- 
eaed in respect of any claim to com- 
■issioa or reimbursement which the 
igent Doay have acquired in the due exe- 
eotioD of his authority ; but it does not 
extend to demands arising from tmnsac- 
tioua not within his course of dealing as 
Mflh agent. 

An agent's lien dors not attach unless 
dha fi my crty is actually in his possession : 



a consignee has tht^rvfiwe no Uen oa 
goods ionsigned to him, if the coiuigmtr 
st(^ them before they come into his 
hands: nor unless tho} have eome into 
his pOFses^ion in tlie onliiiary cimrse of 
business: he has ctnisi queutly no lien on 
mnoperty which has lHx.'n casually left in 
his office, which has lieen deposited with 
him as a pledge for a i^pi^oitic bum, or 
which he has obtaiiunl pussi'ssion of by 
fhiud or misrepresentation. And if an 
agent parts with the possession of the 

Eropert}-, the lieu is in general lost : but 
y Stat 4 Geo. IV. c. 83 ^the Victor's 
act), if a factor pKnlges tlte goods or com- 
mercial documents of his principal as a 
security for advances made, with notice 
that they are not his own ; or if, without 
such notice, he pledges them for a pre- 
existing debt due from himself, the lien 
of the factor on snch goods or documents 
is transferred to the person with whom 
they are pledged ; that is to say, in other 
words, he acquires the same right upon 
them which the factor, while they re- 
mained in his pi>sse(ision, could have en> 
forced against the principal. 

The right of lien may be destroyed 
by the special agreement of the parties ; 
and if the agent enters into -a contract 
with his employer inconsist4*nt with the 
exercise of tlie right (as if he itipulatei 
for a particular mode of payment), he 
must be understood to waive it. 

We have hitherto considered only the 
case of hired or paid agents, between 
whom and gratuitous agents there exists 
nearly the same difference with n*»>pect 
to their relative rights and duties as be- 
tween bailees for hire and gratuitous 
bailees. (Sir W. Jones, On the Jmw o/ 
Bailmenta.) 

The responsibility of a gratuitous 
agent (the maudatarius of the Homan 
law) is much less than that of onii who 
is paid for his servic4t:. He will in 
general incur no liability, provided be 
acts with good faith, and exerciiM'S the 
same care in the buhine»s of his employer 
as be would in his own. Hut if he is 
guilty of groFS negligtnce, or if, having 
competent skill, he failt* to exert it, b« 
will be answerable to his employer for 
the ctmsequeuces. II.; has of course no 
right to commission, Lul \a ia mivji\\«6^\a 
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be reimbur^ for any reasonable pay- 
ments made, or charges incurred in be- 
half of his employer. (As to the Roman 
mandatarios, see Gains, iii. 155 — 162, 
iv. 83, 84; Di^, 17. tit 1.) 

II. It remams to expltun the conse- 
quences of the relation of principal and 
agent, as between the parties and third 
persons : and, first, as between the prin- 
cipal and third persons; and, secondly, 
as between the agents and third persons. 

First, then, as between the principal 
and third persons : it is a general rule 
that the act of the agent is to be con- 
sidered as the act of the principal; it 
^ves the principal the same rights, and 
imposes on him the same obligations, as 
if he had done it himself. 

A bargain or agreement entered into 
b^ an agent is therefore binding upon 
his prindpal, whether it tends to his 
ben^t or his disadvantage ; and, in order 
to have this effect, it is not absolutely 
necessary that it should actually be within 
the agent's real authority, either express 
or implied, provided it be within what 
may most properly be called his apparent 
auihoniy — that is, provided it is such as 
die person dealing with the agent might 
under die eircumstances reasonably pre- 
fome to be within his authority. 

An anthority may be presumed, first, 
from the principal's having previously 
authorized or sanctioned deSings of the 
same nature. Thus, if a person has been 
in the habit of employing another to do 
any act, — as, for instance, to draw or in- 
dorse bills, — he will be answerable for 
any subsequent acts of the same nature, — 
at least, until it is known, or may rea- 
sonably be presumed, that the authority 
which he had given has ceased. An 
authority may likewise be presumed from 
the conduct of the principal, with re- 
ference to the subject-matter of the trans- 
action in question. For if a person au- 
thorizes another to assume the apparent 
right of engaging in any transactions, 
the apparent authority must, as far as 
regards the rights of third persons, be 
considered as the reil authority. Thus, 
a broker employed to purchase has no 
authority to sell ; and if^he does, his em- 
ployer may (unless the sale was in open 
market) reclaim the goods so sold, into 



whatever hands they may have oome. 
But if the prindpal has permitted tbe 
broker to assume the appareiit riskt cf 
selling the goods, he will be boond bj a 
sale so apparently authorized. 

Upon the same prindple, wh«n a 
general agent is employed, — ^that ia, an 
agent authorized to transact all hii em> 
ployer's business of a particular Jdiui, as 
to buy and sell certain wares, or to ni^|o- 
tiate certain contracts, — ^he must be pre- 
sumed to have all the authority usoidly 
exercised by agents of the same land m 
the ordinary course of their employment: 
and though the principal may have li- 
mited his real authority by express iii- 
structioins, yet he will not thereby be 
discharged from obli^itions incnnred in 
the ordinary course of trade towards 
persons who have dealt with the agent 
without any knowledge of such timila- 
tion. Thus where an agent pordiaBes 
goods on credit, the seller may come <m 
the principal for payment : and this rig^t 
cannot be affected by any private a gre e- 
ment between the prindpal and aoentt 1^ 
which the agent may liave stipualed t» 
be liable to the sdler. 

Although the agent is; m all tibew 
cases, ultimately answeraMe to his em- 
ployer for any damage that may idHkm 
from his having entcared into an fngagt- 
ment not within his authority; yeCue 
principal is, in die first instance^ brand 
to keep an engagement so entered into by 
his agent upon a reasonable presunplion 
of authority. 

But in the case of a special agent (that 
is, of a person appointed merely to do 
certain particular acts), as nopresnmp- 
ti(m of authority can arise from usage of 
trade, so the principal will not be bound 
by any act not within the real authori^ 
of the i^nt, — and it lies upon those who 
deal wi£ the agent to ascertain what that 
authority actually is. 

Thus, iu order to illustrate more fblly 
the difference in this respect between 
general and special agents : — If a person 
employs a stable-keeper, whose general 
business it is to sell horses, to sell a par- 
ticular horse for him, and he warrants 
the horse to be sound, inasmuch as the 
giving such warranty is within the ordi- 
nary course of lus employment, the owav 



AGENT. 



[59] 



AGENT. 



vill be bound by such warranty, eYen 
though he may have directed expressly 
Aat none should be given; but if he 
emi^oyB another person to sell his horse, 
vhoee ordinary business it is not to sell 
horses, — then, although, if he has given 
DO orders to the contrary, the agent will 
he iostified in giving a warrant, as being 
a thing incidental to the main object <n 
hii employment; yet if he has ffiven ex- 
press orders that no warranty would be 
gtveo, and the agent gives a warranty in 
oppAdtion to his ordtrs, he will not be 
hoimdby it. 

Aft the agreement made by an agent, 
so likewise all his dealings in connection 
> with it, provided they are within his real 
or apparent authority, are as binding on 
the principal as if they were his own 
aetK. Thus the representations made by 
SB agent, at the time of entering into an 
agreement (if they constitute a part of 
nch agreement, or are in any way the 
fcondation of or inducement to it), and, 
in many cases, even the admissions of an 
^ agent as to anything directly within the 
eoorse of his enoployment, will have the 
asaie effect as ii such representations or 
admissions had been made by the prin- 
dpal himself. So also if notice of any 
fiwt is given, or if goods are delivered to 
an agent, it will be considered as notice 
or aelivery to the principal. And in 
geneial, payment to an agent has the 
same efiect as if it had been made to the 
principal, and in such cases the receipt 
(tf the agent is the receipt of the prin- 
cipal. But such payment is not valid 
If it is not warranted by the apparent au- 
thority of his agent Thus, if money is 
due on a written security, as long as the 
security remains in the hands of an a^nt 
it is to be presumed that he is authorized 
to receive tiie money, and payment to him 
will therefore discharge the debt : but if 
the agent has not the security in his pos- 
sesion, the debtor pays him at his own 
fisk, and will be liable, in case the agent 
shDold not account for it to his principal, 
to pay it over a^n. 

if the principal gives notice to the 
buyer not to pay the money to the factor 
with whom he made the bargain, he will 
in general not be justified in doing so ; 
bot if the factor had a lien upon the 



goods for his general balance, he has a 
right to require the buyer to pay him in- 
stead of his principal : and such payment 
to the &ctor, notwithstanding any notice 
given by the principal, will be a dis- 
charge of the debt 

A principal is in general liable for all 
damage occasioned to third persons by 
the negligence or unskilfulness of his 
a^nt when he acts within the sccqpe of 
his employment ; and for any misconduct 
or fraud committed by him, if it be either 
at his express command or within the 
limits of his im(died authority. 

From this liability, however, it is 
reasonable that those persons should be 
exempted who, thougn they appear in 
some degree in the character of prin« 
dpals, yet have no power in the appoint- 
ment of those who act under them. Ilius 
the postmasters-general, and persons at 
the head of other public offices, have been 
held not to be liable for the conduct ci 
tiieir inferior officers. On the same prin- 
ciple, the owners and masters of vessels 
are by statute released from all liability 
to third persons from the negligence or 
unskilfulness of the pilots by whom they 
are navigated into port 

It now remains to state what are the 
effects of the rekitioD of principal and 
agent, as between the agent and third 
persons* 

An a^ent is not in general personally 
responsible on any contract entered into 
by him on behau of his principal: to 
this rule, however, there are several ex- 
ceptions. 

First If an agent has so fitr exceeded 
his authority that his principal is not- 
bound b^ his act; as for instance, if an 
agent without any authority undertakes 
for his principal to pay a certain sum, or 
if a special agent warrants goods, con- 
trary to his instructions; and the prin- 
cipal refuses to adopt such undertaking or 
warranty, the agent alone is liable to the 
person to whom it was given. 

Secondly, an agent is liable when the 
contract was made with him not as agent. 
And, therefore, if in any contract made 
on behalf of his principal, the agent binds 
himself by his own express undertaking, 
or if the circumstances of the transaction 
are such that the credit was originally 
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given to him and not to the principal 
(whether such prindpal were known at 
the time or not), in either of these cases 
he will be liable, in the first instance, to 
the persons with whom he has dealt. 

For the same reason, when an agent 
takes upon himself to act in his own 
name, and gives no notice of his being 
employed in behalf of another person — 
as if a factor delivers ^oods as his own 
and conceals his principal — he is to be 
taken, to idl intents, as the principal, and 
the persons who have dealt with him are 
entitled to all the same rights against 
him as if he actually were so. They 
may, for instance, in an action by the 
principal on demand arising from such 
transactions, set off a debt doe from the 
agent himself; which they could not 
have done, if they had known that he 
acted only as an agent And if he after- 
wards discloses his principal, he is, never- 
theless, not discharged m)m his liability, 
— those with whom he has dealt may, at 
their option, come either upon him on his 
personal contract, or on the principal 
upon the contract of his agent 

An agent is responsible to third per- 
sons for any wrongnil acts, whether done 
by the authority of his principal or not ; 
and in most instances the person injured 
may seek compensation either from the 
principal or the agent, at his option. 

An agent cannot delegate to another 
the authority which he has received, so 
as to create between his employer and 
that other person the relation of prin- 
cipal and agent; but he may employ 
other persons under him to perform his 
engagements, and the original agent is 
responsible to bis principal as well for 
the conduct of such sub-agents as for bis 
own: but with respect to damage sus- 
tained by third persons from the wrong- 
ful acts of such sub-agents, the case is 
different; such damages must be reco- 
vered either from the person who in fact 
did the injury, or from the principal for 
whom the act was done. The original 
agent is responsible to third persons only 
for his own acts, and such as are done at 
his command. 

If an agent who is intrusted with 
money or valuable security, with written 
liinections to apply the same in any par- 



ticular manner, in violation of good fiiidi 
converts it to his own use; — or if an 
agent who is intrusted with any chattel, 
valuable security, or power of attomcrv 
for the transfer of stock, either for sale 
custody or for any special purpose, in 
violation of good &ith, and without an* 
thority, sells or pledges, or in any manner 
converts the same to his own use, he is 
guilty of a misdemeanor punishable with 
tourteen years' transportation, or to fine 
and imprisonment at the discretion of 
the court But this does not extend to 
prevent his disposing of so much of any 
securities or effects on which he has a 
lien or demand, as may be requisite fi>r 
the satisfaction thereof. It is also a mis- 
demeanor, punishable in the same man- 
ner, if a fiictor or agent employed to sell, 
and intrusted with Uie goods or the docii* 
ments relating to them, pledges eithei: ibe 
one or the other, as a security ibr any 
monev borrowed or intended to be bor- 
rowed, provided such sum of money is 
greater than the amount which was at 
9ie time due to the agent from the prin- 
cipal, together with any acceptances of 
the agent on behalf of his prindpaL 
(Stat 7 & 8 Geo. IV. c. 29, s. 49, &c) 

The 5 & 6 Vict c 39, entitled "An 
Act to amend the taw relating to ad- 
vances bondjide made to agents intrusted 
with goods,'* fiicilitates and gives protect 
tion to the common practice of making 
advances on the security of goods or 
documents to persons known to have pos- 
session thereof as agents only. Accord- 
ing to the above act, any agent who is in 
the possession of goods or of the docu- 
ments of title to them is to be held in law 
as the owner, to the effect of giving ** va- 
lidity to any contract or agreement by way 
of pledge, lien, or security bondjide made 
by any person with such agent" The 
agent may receive back commodities or 
titles which have been pledged for an ad- 
vance and may replace them with others, 
but the lender's lien is not to extend beyond 
the value of the original deposit The 
documents which are held to authorize the 
agent in disposing of property represented 
by them, and the transference of which is 
a sufficient security to the lender, are — 
" any bill of lading, India warrant, dock- 
warrant, warehouse-keeper's oertificate* 
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warrant or order fbr the delivery of 
goods* or any other docament used in the 
ordinary course of hosiness as proof of 
the poasession or control of goods, or 
urffaorixing or purporting to authorize, 
dcher by indorsement or delivery, the 
poM CS B o r of such document to tnmsfer 
or reodve goods thereby represented/' 
The property represented by any docu- 
ment is beld to be conveyed as sotw as 
the document is transferred, although the 
l irup eriy is not in the agent* s hands ; and 
in advance of money on consignment or 
indorsation is valid aJthougfa the consign- 
ment or indorsation do not take place at 
the date of the agreement A contract 
by die agent's clerk, or any person act- 
ing for hun, is binding. An agent grant- 
ing a firandulent security is liable to 
transportation, or such other punishment 
by fine or imprisonment, or both, as the 
eoort may award. There are provisions 
in the act for enabling the owner to re- 
deem his goods while they remain unsold, 
on satisfying the person who holds them 
as a security; and for protecting the prin- 
cipal in the case of the agent* s bank- 

AGIO, a term used to denote the dif- 
ference between the real and nominal 
value of moneys. The Italian word Agio 
means ease or convenience; but the 
Italian for agio, in the sense in -^hich we 
use tiie word, is aggio, which is explained 
to mean "an exchange of money for 
which (he banker has some considera- 
tion.'' The word is used sometimes to 
express the variations from fixed pars or 
rates of exchange, but more generally to 
indicate by per centages the differences 
in the valuations of moneys. The follow- 
ing is a simple instance of the meaning of 
the term a^o, as it is given by Ganilh 
(DicHonnaire Analytiqiw d'JEconomie Po- 
ktique) : — ** Five gold pieces of 20 francs, 
as they issue from the mint, are worth 
100 francs. But if they have been re- 
duced in weight, either by the wear of 
eireolation or by improper means, to the 
amount of 5 per cent., tiieir real value is 
only 95 francs, though their nominal 
value remains the same. The sum of 
5 francs, which is necessary to make the 
real equal to the nominal value, is the 
agio.** 



The metallic currency of wealthy stattt 
generally consists of its own coin exclu- 
sively, and it is in the power of the state 
to prevent the degradation of that coin 
below the standard, so that no calculations 
of agio, strictly so called, are rendered 
necessary. In smaller states, the cur- 
rency seldom entirely consists of their 
own coin, but is made up of the dipt, 
worn, and diminished coins of the neigh- 
bouring countries with which the inhabit- 
ants have dealings. Under these circum- 
stances, banks were, at difierent times, 
established by the governments of Venice, 
Hamburg, Genoa, Amsterdam, &c., which, 
under the guarantee of the state, should be 
at all times bound to receive deposits and 
to make payments, according to some 
standard value. The money or obliga- 
tions of these banks, being better than tiie 
fluctuating and deteriorated currency of 
the country, bears a premium eqaivalent 
to the deterioration, and this premium is 
called the agio of the bank. 

To facilitate his money-dealines, every 
merchant trading in a place where the 
deterioration of the currency is thus 
remedied, must have an accomit with 
the b{ink for the purpose of payine the 
drafts of his foreign corresponitents, 
which drafts are always stipulated to be 
paid in bank or standard money. The 
practice being thus universal, the com 
mercial money-payments of the place arc 
usually managed without the employment 
of coin, by u simple transfer in the books 
of the bank from the account of one mer^ 
chant to that of another. The practical 
convenience which this plan of making 
their payments affords to merchants, who 
would otherwise be obliged, when dis- 
charging obligations incurred in standard 
money, to undergo troublesome and ex- 
pensive examinations of the various coins 
m use, causes the money of the bank to 
bear a small premium al)ove its intrinsic 
superiority over the money in circulation, 
so that the agio of the bank does not 
usually form an exact measure of tiiat 
superiority. 

As the current coins of every country 
have a kind of medium value at whicL 
they are generally taken, the term agio 
is also applied to express what must be 
be paid ovei aada\x>\e\]lQ^m<^\\ackNt^'^ 
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But the kinds of money on which, in 
die case of exchange, an agio is paid, are 
not always the n^ore valuable intrinsically, 
but tho^ which are most in request. For 
instance, when either gold or paper money 
is in demand for the purpose of being sent 
out of the country, those who hold the 
one or the other may keep it back till an 
agio is offered them in the current silver 
money; and a long period may often 
elapse befbre a sufficient quantity of the 
gold coin that has been sent out has 
come back to enable people to have it 
without an agio, while it may happen 
that at a subsequent time an agio must be 
paid in order to procure current silver 
money in place of the gold coin. (Rot- 
teck, Staata-Lexicon,) 

The term agio is also iwed to signify 
the rate of premium which is given when 
a person having a claim which he can 
legally demand in only one metal, chooses 
to be paid in another. Thus in France 
silver is the only legal standard, and pay- 
ments can be demanded only in silver 
coin, a circumstance which is found to 
be so practically inconvenient, that the re- 
ceiver will frequently pay a small premium 
in order to obtain gold coin, which is more 
easily transportable : this premium is 
culled the agio on gold. 

There are various meanings of agio in 
the French language, which are perver- 
sions of the proper and original meaning. 

AGIOTAGE, in the French language, 
is a new word, which is used to express 
speculations on the rise and fall of the 
public debt of states, or the public funds, 
as they are often called. The person who 
speculates on such rise or fall is called 
A^oteur. (Ganilh, Diet, Analylique 
d* Economic PoUtique,) 

AGNATE. [CONSANGUINITV.] 

AGRARIAN LAWS (Agrariae Le- 
ges). Those enactments were called 
Agrarian laws by the Romans which re- 
lated to the public lands (Ager Publicus). 
The objects of these Agrarian laws were 
various. A law (lex) for the establish- 
ment of a colony and the assignment of 
tracts of land to the colonists was an 
Agrarian law. The laws which regu- 
lated the use and enjoyment of the public 
lands, and gave the ownership of por- 
tious of them to the commonalty (plebes) 



were also Agrarian laws. Thoee Agra^ 
rian laws indeed which assigned small 
allotments to the plebeians, varying in 
amount from twojugera to seven jnsen 
(a jujgerum is about three-foorthsi m an 
English acre), were among the most im- 
portant ; but the Agrarian laws, or ibat» 
clauses of Agrarian laws which limited 
the amount of public land which a man 
could use and ei\joy, are usually m^mt 
when th^ term Agrarian laws is now used. 
The origin of the Roman public land, 
or of the greater part of it, was this : 
Rome had originally a small territory^ 
but by a series of conquests carried on 
for many centuries she finally obtained 
the dominion of the whole Italian penin- 
sula. When the Romans conquered an 
Italian state, they seized a part of the 
lands of the conquered people ; for it was 
a Roman principle that the conquered 
people lost everything with the loss of 
their political independence; and what 
they enjoyed after the conquest was a gift 
from the generosity of the conqueror. A 
state which submitted got better terms 
than one which made an obstinate resist- 
ance. Sometimes a third of their land 
was taken from the conquered state, and 
sometimes two-thirds. It is not said how 
this arrangement was effected; whether 
each landholder lost a third, or whether 
an entire third was taken in the lump, 
and the conquered people were left to 
equalize the loss among themselves. But 
there were probably in all parts of Italy 
large tracts of uncultivated ground which 
were under pasture, and these tracts 
would foi*ra a part of the Roman share, 
for we find that pasture land was a cun- 
siderable portion of the Roman public 
laud. The ravages of war also oHen 
left many of the conquered tracts in a 
desolate condition, and these tracts fi^rmed 
part of the conqueror's share. The lands 
thus acquired could not always be care- 
fully measured at the time of the con- 
3uest, and they were not always imme- 
iately sold or assigned to the citizens. 
The Roman state retained the ownership 
of such public lands as were not sold or 
given in allotments, but allowed them to 
be occupied and enjoyed by any Roman 
citizen, or, according to some, by the 
patricians only at first and in some cases 
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eertunlj by the citizeiis of allied and 
Aiendly states, on the payment of a oer- 
tun rent, wUch was one-tenth of the 
produce of arable land and one-fifth of 
the prodiice of land planted with the vine, 
the fig, the c^ve, and of other trees the 
IModnoe of which was yaloable, as the 
pine. It does not appear that this occn- 
patioii was originally regulated by any 
roles : it is stated that ^oblic notice was 
gi^en that the lands nught be occupied 
OQ such terms as above mentioned. Nor 
was die occi^Mttion probably limited to 
one class: either the patricians or the 
plebeians, either of these two portions of 
the Roman oommmiity, might occupy the 
lands. The enjoyment of the public laud 
by the plebes is at least mentioned after 
thedateof the Lioinian laws. Suchanar- 
Tsngement would certainly be favourable 
to agriculture. The state would have 
foima it difficult to get purchasers for all 
its acquisitions ; and it would not have 
been ix>litic to have made a free gift of 
all tlK>6e conquered lands which, under 
proper management, would fUmish a re- 
venue to the state. Those who had 
capital, great or small, could get tlie use 
oi land without buying it, on the condi- 
tion of pa3ring a moderate rent, vhich 
depended on the produce. The rent may 
not always have been paid in kin<l, but 
■till the amount of the rent would be 
equivalent to a portion of the produce. 
Tne state, as already observed, was the 
owner of the land: the occupier, who 
was legally entitled the Possessor, had 
only the use (usus). This is the account 
of Appian {Ciuil Wars, i. 7, &c). The 
account of Plutarch ( T\beriu8 Gracchus, 
8) is in some respects different Whatever 
liUKl the Romans took from their neigh- 
bours in war, they sold part and the rest 
they made public and gave to the poor to 
cultivate, on the payment of a small rent 
to the tr^uBury (aerarium) ; but as the rich 
began to offer a higher rent, and ejected 
the poor, a law was passed which forbade 
any person to hold more than 500 jugera 
of (public) land. The law to which he 
alludes was one of the licinian laws. 
{CamiUus, 39.) 

This mode of occupying the land con- 
tinued for a long period. It is not stated 
by any authority that there was originally 



anv limit to the amount which an indi- 
vidual might occupy. In course of time 
these possessions (possessiones), as they 
were called, thou^ they could not be 
considered by the possessors as their own, 
were dealt with cs if they were. They 
made permanent improvements on them, 
they erected houses and other buildings, 
they bought and sold possessions Hke 
other proper^, gave them as portions 
with their daughters, and transmitted 
them to their childrc»i. There is no 
doubt that a possessor had a good titie to 
his possession against all claimants; and 
there must have been le^ remedies in 
cases of trespass, intrusion, and other 
disturbances of possession. In course of 
time very large tracts had come into the 
possession of wealthy individuals, and 
the small occupiers had sold their pos- 
sessions, and in some cases, it is said, nad 
been ejected, though it is not said how, 
by a poweriful neighbour. This, it is 
further said, arose in a great degree from 
the constant demands of the state for the 
services of her citizens in war. The 
possessors were often called from their 
fields to serve in the armies, and if they 
were too poor to employ labourers in their 
absence, or if they hod no slaves, their 
farms must have been neglected. The 
rich stocked their estates with slaves, and 
refused to employ free labourers, because 
free men were liable to military service, 
and slaves were not The free population 
of many parts of Italy thus gradually 
decreased, the possessions of the rich were 
extended, and most of the labourers were 
slaves. The Italian allies of Rome, who 
served in her armies and won her vic- 
tories, were ground down bypoverty, 
taxes, and military service. They had 
not even the resources of living by their 
labour, for the rich would only employ 
slaves; and though slave labour under 
ordinary circumstances is not so profit- 
able as free labour, it would be more pro- 
fitable in a state of society in which the 
free labourers were liable at all times to 
be called out to military service. Besides 
this, the Roman agi'icultural slave was 
hard worked, and an unfeeling master 
migbt contrive to make a good profit out 
of him by a few years of bondage ; and 
if he died, his place would readuy ^e 
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supplied by a new purchase. Such a 
system of cultivation might be profitable 
to a ftw wealthy capitalists, and would 
ensure a large amount of surplus produce 
for the market; but the political con- 
sequences would be injurious. 

The first proposition of an Agrarian 
law, according to Livy, was that of the 
consul Spurius Cassius, b.c. 484, a mea- 
sure, as Livy observes, which was never 
proposed up to his time (the period of 
Augustus) without exciting the greatest 
commotion. The object of tiiis law was 
to give to the Latins half of the lands 
which had been taken from the Henuci, 
and the other half to the plebes. He also 
proposed to divide among the plebes a 
portion of the public land, which was 
possessed by the patricians. The mear 
sure of Cassius does not appear to have 
been carried, and after the expiration of. 
his office, he was tried, condemned, and 
put to death, on some charge of treason- 
able designs, and of aspiring to the kingly 
power. The circumstances of his trial 
and death were variously reported by 
various authorities. (Livy, ii. 41.) Dio- 
nysius (Antiq. Rom. viii. 76) says that 
the S( nate stopped the agitation of Cas- 
sius by a measure of their own. A Con- 
sultum was passed to the effect that ten 
men of consular rank should be appointed 
to ascertain the boundaries of the public 
laud, and to determine how much ^ould 
be let and how much distributed among 
the plebes ; it was further provided that 
if the Isopolite and allied states should 
henceforth aid the Romans in making any 
further acquisitions of land, they should 
have a portion of it. The Senatus Con« 
sultum being proposed to the popular 
assembly (8^/itos), whatever that body 
may here mean, stopped the agitation of 
Cassius. This statement is precise enough 
and consistent with all that we know of 
the history of the Agrarian laws; nor 
does its historical value seem to be much 
impaired by the remarks of Niebuhr upon 
it {Licinian Rogaiionsy vol, iii. note 
12). 

At length, in the year b,c. 375, the 

tribunes C. Licinius Stblo and L. Sextius 

oronght forward among other measures 

VI Agrarian law, which after much 

oppoviion was carried in the year b.c. 



365. The measures of Licinius and hit 
colleague are generally spoken odf under 
the name 'of the Licinian Rogations. The 
provisions of this law are not very ex« 
actly known, but the principal part of 
them may be collected from Livy (vi, 
85), Plutarch {Tik Gracchus, 8), and 
Appian (Civil Wars, i. 8). No persoa 
was henceforth to occupy more than five 
hundred jugera of public land for cul- 
tivation or planting; and every dtiaeo 
was qualified to hold to that amount»at 
least of public land acquired subsequently 
to the passing of the law. It was also 
enacted that every citizen might feed one 
hundred head of large cattle and five 
hundred head of small cattle on the 
public pastures. Aixy person whot ej;- 
ceeded the limits prescribed by the law 
was liable to be fined by the plebeian 
sdiles, and to be ejected from the land 
which he occupied illegally* The rent 
payable to the state on arable land was a 
tenth of the produce, and that on lands 
planted with fruit or other trees was a 
fifth. This is not mentioned by Appian 
as a provision of that law which limited 
the possessions to five hundred jugera, 
but as an old rule; but if the law of 
Licinius contained nothing i^instit, this 
provision would of course remiiin in force. 
A fixed sum was also paid» according to 
the old rule, for each head of small and 
large cattle that was kept on the publio 
pastures. 

The rent was farmed or sold for a Ina 
trum, that is, five years, to the highest 
bidder. There was another provision 
mentioned by Appian as part of the law 
which limited possession to five hundred 
jugera, which is very singular. To ren- 
der it more intelligible, the whole passage 
should be taken together, which is this : 
** It was enacted that no man should have 
more of this land (public land) than five 
hundred jugera, nor feed more than a 
hundred large and five hundred small 
cattle; and for these purposes the law 
required thein to have a number of 
free men, who were to watch what wab 
going on and to inform." * Niebuhr 

* This passage of Appian ta very olMCure, but 
it has certainly been misnnderatood by Niebuhr. 
The Latin version is *' Decretum praeterea est, 
ut ad curanda opera rustica eertum numeziua 
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amply expresses the last enactment thus : 
'The pofiseasors of the pablic laud are 




to employ free men as field la- 
boarers in a certain proportion to the 
extent of their possesuons." Nothing b 
aid as to any assignment of lands to the 
^ebeiaDS by the law of Stoio, though 
Niebidir adds the following as one of the 
daoses of the law : ** Whatever portions 
of the pablic land persons may at present 
possess above five hundred jugers, either 
m fields or plantations, shall be assigned 
to all the plebeians in lots of seven ju^ers 
as absolute property." He observes m a 
note: ** No nistorian, it is true, speaks of 
this asdgnment, but it must have been 
made^ and then follow some reasons 
wh^ It must have been made, part of 
which are good to show that it was not 
madfe. But though Livy does not speak 
(^ awrignments of hmd as being made to 
the Flebes, such assignment is mentioned 
as one of the objects of his laws in the 
speech of Ldcinios (Livy, vi. 39) and of 
lus opponent Appius Claudius (vi. 41). 

Abmit two hundred and thirty years 
after the passing of the Licinian law, the 
tribune Tiberius Sempronius Gracchus, 
who was of a plebeian but noble family, 
brought forward his Agrarian law, b.c. 
133. The same complaints were still 
made as in the time of Licinius : there 
was general poverty, diminished popula- 
tion^ and a great number of servile 
hboorers. Accordingly he proposed that 
the licinian law as to the five hundred 
jiuera should be renewed or confirmed, 
which implies, not perhaps that the law 
had been repealed, but at least that it 
had fidlen into disuse : but he proposed to 
allow a man to hold two hundred and 
fifty jugera, in addition to the five hun- 
dred, for each son that he had ; though 
this must have been limited to two sons, 
as Niebnhr observes, inasmuch as one 
fiKNisand jugera was the limit which a 
man was allowed to hold. The land that 
remained after this settlement was to be 



Uberonun aleret quisque, qui ea quae a^erentur 
intpioerent domiuoque renunciarent." 'I'he word 
"domiiu/' is an invention of the translator. The 
vofdB tA yiyv6fji€va may mean all " the pro- 
daee," as in Thucydides (vi. 54) ; and this is a 
more probable interpretation than that given 

tbOTO. 
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distributed by commissioners among the 
poor. His proposed law also contained a 
clause that the poor should not alienate 
their allotments. This Agrarian law 
only applied to the Roman public lands 
in Apulia, Sanmium, and other parts ot 
Italy, which were in larce masses : it did 
not affect the public lands which had 
already been assigned to individuals in 
ownerships or sold. Nor did it comprise 
the land of Capua, which had been made 
public in the war against Hannibal, nor 
the Stellatis Ager : these fertile tracts were 
reserved as a valuable public property, 
and were not touched by any Agrarian 
law before that of C. Julius Csesar. 

The complaints of the possessors were 
loud against this proposed law; and to 
the effect which has already been stated. 
They alleged that it was unjust to dis- 
turb them in the possessions which tbey 
had so long enjoyed, and on which they 
had made great improvements. The 
policy of Gracchus was to encourage 
population by giving to the poor small 
allotments, which was indeed the object 
of such grants as far back as the time of 
the capture of Veii (Livy, v. 30) : he 
wished to establish a body of small 
independent landholders. He urged on 
the possessors the equity of his proposed 
measure, and the policy of having the 
country filled with free labourers instead 
of slaves; and he showed them that 
th^y would be indemnified for what 
they should lose, by receiving, as com- 
peiigation for their improvements, the 
ownership of five hundred jugera, and 
the half of that amount for those who 
had children. It seems doubtful if the 
law as finally carried gave any compen- 
sation to the persons who were turned out 
of their possessions, for such part of 
their possessions as they lost, or for the 
improvements on it (Plutarch, Tib, 
GracchuSyX.) Three persons (^triumviri) 
were appointed to ascertain what was 
public land, and to divide it according to 
the law : Tiberius had himself, his bro- 
ther Caius, and his father-in-law Appius 
Claudius appointed to be commissiouers, 
with full power to settle all suits which 
might arise out of this law. Tiberius 
Gracchus was murdered in a tumult ex- 
cited by his opponents at. liie viVc^oa 
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when he was a second tune a candidate 
for the tribunesliip (B.C. 133). The law, 
however, was earned into effect after his 
death, for the party of die nobility pru- 
dently yielded to what they saw could not 
be resisted. But the difficulties of fully 
executing the law were great Tbie 
possessors of public land neglected to 
make a return of the lands which they 
occupied, upon which Fulvius Flaccus, 
Papirius Carbo, and Caius Gracchus, 
who were now the commissioners for 
carrying the law into effect, gave notice 
that they were ready to receive the state- 
ments of any informer ; and numerous 
suits arose. All the private land which 
was near the boundary of the public 
land was subjected to a strict investiga- 
tion as to its original sale and boundaries, 
though many of the owners could not 
produce their titles after such a lapse of 
time. The result of the admeasurement 
was often to dislodge a man from his 
well-stocked lands and remove him to a 
beu% spot, from lands in cultivation to 
land in tiie rough, to a marsh or to a 
swamp; for the boundary of' the public 
land after the several acquisitions by 
conquest had not been accurately ascer- 
tained, and the mode of permissive occupa- 
tion had led to great confusion in bound- 
aries. ** The wrong done by the rich," 
says Appian, ** though great, was diffi- 
cult exactiy to estimate; and this mear 
sure of Gracchus put everything into 
confusion, the possessors being movfd 
and transferred from the grounds which 
they were occupying to others'* {Civil 
Wars, i. 18). Such a general dislodge- 
ment of the possessors was a violent 
Revolution. Tiberius Gracchus had also 
proposed that so much of the inheritance 
of Attains III., king of Pergamus, who 
had bequeathed his property to the Ro- 
man State, as consisted of money, should 
be distributed among those who received 
allotments of land, in order to supply 
them with the necessary capital for cul- 
tivating it. (Plutarch, Tioeritis Grac- 
chtts, 14.) It is not stated by Plutarch 
that the measure was carried, though it 
probably was. 

Caius Gracchus, who was tribune b.c. 

223, renewed the Agrarian Law of his 

bnther, which it appears had at least 



not been ftdly carried into effect : anA 
he carried measures for the establishment 
of several colonies, whidi were to be 
composed of those citizens who were to 
receive grants of land. A variety of 
other measures, some of undoubted value^ 
were passed in his tribunate ; bat they 
do not immediately concern the present 
inquiry. Caius got himself appointed to 
execute the measures which he carried. 
But the party of the nobility beat Cains 
at his own weapons; they offered the 
plebes more than he did. They procured 
the tribune Marcus Livius I>iisiis to 
propose measures which went {bit beyond 
those of Caius Gracchus. Livius accord* 
ingly proposed the establishment of twelve 
colonies, whereas Gracchus had only pro- 
posed two. (Plutarch, Caius Gracekus, 
9.) The law of Gracchus also had re- 
quired the poor to whom land was as- 
signed to pay a rent to the treasury, 
which payment was either in the nature 
of a tax or an acknowledgment that the 
laud still belonged to the state : Drusus 
relieved them from this payment. Dmsns 
aJso was prudent enough not to give him- 
self or his kinsmen any appcnntment under 
the law for founding the colonies. Such 
appointments were places of honour at 
least, and probably of profit too. The 
downfall of Cuus was thus prepared, and, 
like his brother, he was murdered by the 
party of the nobility, b.c. 121, when he 
was a third time a candidate for the tri- 
bunate. 

Soon after the dtfath of Caius Gracchus, 
an enactment was passed which repealed 
that part of the law of the elder Gracchus 
which forbade those who received assign- 
ments of lands from selling theuL (Appian, 
Civil Wars, i. 27.) The historian adds, 
which one might have conjectured with- 
out being told, that the rich immediately 
bought their lands of the poor; ''or 
forced the poor out of their lands on the 
pretext that they had bought themj" 
which is not quite intelli^ble.* Another 
law, which Appian attributes to Spurius 
Borius, enacted that there should be no 
future grants of lands, that those who 
had lands should keep them, but pay a 
rent or tax to the Aerarium, and that this 

* ToiurSc reus ia probably eonupt. 
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Mnejfllioiild be distributed among the 
poor. This measure then eontained a 
poor-law, as we call it, or imjposed a tax 
fat their maintenance. This measure, 
obsenres Aj^ian, was some relief to the 
poor by reason of the distribution of 
money, bat it oontribated nothing to the 
increase of population. The main ob- 
ject of Tiberius Gracchus, as already 
ttatedy was to encourage procreation by 
giving small aUotments of land, a mea- 
sore well calculated to effect that object 
Ap^an adds : — ^ When the law of Grao- 
dius had been in effect repealed by these 
devices, and it was a very good and ex- 
cellent law, if it could have been carried 
into efifect, another tribune not long after 
carried a law wldch repealed that re- 
lating to the payment of the tax or rent ; 
and thus the plebes lost everything at 
once. In consequence of all mis, mere 
was still greater lack than before of citi- 
sens, solcuers, income from the (public) 
land, and distributions." 

Yarioos Agrarian laws were passed be- 
tween the time of the Gracchi and the 
outbreak of the Marsic war, b.c. 90, of 
which the law of Spurius Thorius (lex 
Thoria) is assigned by Rudorff to the 
year of the city 643, or b.c. Ill; and 
this appears to be the third of the laws to 
which Appian alludes as passed shortly 
alter the aeath of Caius Gracchus. Ci- 
cero also (^BrutuSf 36) alludes to the law 
of Thorius as a bad measure, which re- 
lieved the public land of the tax (vec- 
tigal^. The subject of this lex was the 
public land in Italy south of the rivers 
Ridnco and Macra, or all Italy except 
CSsalpine Gaul ; the public land in the 
Roman province of Africa, from which 
co on try the Romans derived a large sup- 
ply of grain ; the public land in tiie ter^ 
ritory of Corinth; and probably other 
public land also, for the bronze tablet on 
wUeh this law is preserved is merely a 
fragment, and the Agrarian laws of the 
seventh century of the city appear to 
hive related to all the provinces of the 
Boman state. One tract, however, was 
excepted from the Thoria lex, the ager 
Gampanus, or fertile territory of Capua, 
whi<m had been declared public land 
daring the war with Hannibal, and which 
Midier tiie Gri«cchi aor any other poli- 



tician, not even Lucius Sulla, ventured la 
touch: this land was reserved for a bolder 
hand. The provisions of the Thoria lex 
are examined by Rudorff in an elaborate 



In the year b.c. 91 the tribune Marcus 
Livius Drosus the younser, the sen of the 
Drusus who had opposed Qdus Gracchus^ 
endeavoured to gam the fiivour of the 
plebes by the proposal of laws to the sama 
purport as those of the Gracchi, and the 
fiivour of the Socii, or Italian allies, by 
proposing to give them the full rights of 
Roman citizens. " His own words," savs 
Floras (iii. 17), "are extant, in wluch he 
declared that he had left nothing fbr any 
one else to give, unless a man should 
choose to divide the mud or the skies." 
Drusus agitated at the instigation of the 
nobles, who wished to depress the equem 
trian body, which had become powerful ; 
but his Agrarian profusion, which was 
intended to gain the &vour of the plebes, 
affected the interests of the Soch, who 
occupied public land in various parts of 
Italy, and accordingly they were to be 
bought over by the grant of the Roman 
citizenship. Drusus lost his life in the 
troubles that followed the passing of his 
Agrarian law, and the Socii, whose hopes 
of the citizenship were balked, broke 
out in that dangerous insurrection called 
the Marsic or Social War, which threat- 
ened Rome with destruction, and the 
danger of which was only averted by 
conceding, by a Lex Julia, what the allies 
demanded (b.c. 90). The laws of Drusus 
were declared void, after his death, fbr 
some informality. 

The proposed Agrarian law of the tri- 
bune P. Servilius Rullus, in b.c. 63, the 
year of Cicero's consulship, was the most 
sweeping Agrarian law ever proposed at 
Rome. Rullus proposed to appoint ten 
persons with power to sell everything 
that belonged to the state, both in Italy 
and out of Italy, the domains of the 
kings of Macedonia and Pergamus, lands 
in Asia, Egypt, the province of Africa, 
in a word everything; even the territory 
of Capua was included. The territory of 
Capua was at that time occupied and cul- 
tivated by Roman plebeians (colitnr et 
possidetur), an industrious class of good 
husbandmen and goodBo\daei&\ ^<b\it^ 

i'3l 
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posed measure of Rulliis would have 
turned them all out ; there was not here, 
says Cicero (ii. 30), the pretext that the 

Sublic lands were lying waste and unpro- 
uctive ; they were in feet occupied pro- 
fitably by the possessors, and profitably to 
the state, which derived a revenue from 
the rents. The ten persons (decemviri) 
were to have full power for five years 
to sell all that belonged to the State, and 
to decide without appeal on all cases in 
which the title of private land should be 
called in question. With the money 
thus raised it was proposed to buy lands 
in Italy on which the poor were to be 
settled, and the decemviri were to be 
empowered to found colonies where they 

5 leased. This extravagant proposal was 
efeated by Cicero, to whose three ora- 
tions against Rullus we owe our informa- 
tion about this measure. 

In the year b.c. 60 the tribune Flavins 
brought rorward an Agrarian law, at the 
instigation of Pompey, who had just re- 
turned from Asia, and wished to distri- 
bute lauds among his soldiers. Cicero, 
in a letter to Atticus (i. 19), speaks at 
some length of this measure, to which he 
was not entirely opposed, but he proposed 
to limit it in such a way as to prevent 
many persons from being disturbed in 
their property, who, without such pre- 
caution, would have been exposed to 
vexatious inquiries and loss. He says, 
" One part of the law I made no oppo- 
sition to, which was this, that land should 
be bought with the money to arise for 
the next five years from the new sources 
of revenue (acquired by Pompey's con- 
4)uest of Asia). The senate opposed the 
whole of this Agrarian measure from sus- 
picion that the object was to give Pompey 
some additional power, for he had shown 
a great eagerness for the passing of the 
law. I proposed to confirm all private 
persons m llieir possessions ; and this I 
did without offending those who were to 
be benefited by the Taw ; and I satisfied 
the people and Pompey, for I wished to do 
that too, by supporting the measure for buy- 
ing lands. This measure, if properly car- 
ried into efiect, seemed to me well acUipted 
to clear the city of the dregs of the popu- 
lace, and to people the wastes of Italy." 
A disturbance in Gallia Cisalpina stopped 



this measure ; but it was reprodaced, as 
amended by Cicero, by C. Julius Csesar, 
who was consul in the following year, 
B.C. 59. The measure was opposed by 
the senate, on which Caesar went further 
than he at first intended, and included 
the Stellatis Ager and Campanian land in 
his law. This fertile tract was distributed 
among twenty thousand citizens who had 
the qualification which the law required, 
of three children or more. Cicero ob- 
serves {Ad Attic, ii. 16), " That after the 
distribution of the Campanian lands and 
the abolition of the customs' duties (por^ 
toria), there was no revenue left that the 
State could raise in Italy, except the 
twentieth which came from the sale and 
manumission of slaves." After the death 
of Julius Csesar, his great nephew Octa- 
vianus, at his own cost and without any 
authority, raised an army fh>m these 
settlers at Capua and the neighbouring 
colonies of Casilinum and Calatia, which 
enabled him to exact from the senate a 
confirmation of this illegal proceeding, 
and a commission to prosecute the war 
against Marcus Antonius. Those who 
had received lands by the law of the 
uncle supported the nephew in his am- 
bitious designs, and thus the settlement of 
the Campanian territorpr prepared the 
way for the final abolition of the re- 
public. (Compare Dion. Cassius, xxxviii. 
1 — 7, and xlv. 12.) 

The character of the Roman Agrarian 
laws may be collected from this sketch. 
They had two objects : one was to limit 
the amount of Public land which an in- 
dividual could enjoy ; the other was to 
distribute public land from time to lime 
among the plebes and veteran soldiers. 
A recent writer, the author of a useful 
work (Dureau de la Malle, Economie 
Politique des Remains), affirms that the 
Licinian laws limited private property to 
five hundred jugera ; and he afilnns that 
the law of Tiberius Gracchus was a 
restoration of the Licinian law in this 
respect (ii. 280, 282). On this mistake 
he builds a theory, that the law of Lici- 
nius and of Tiberius Gracchus had for 
their " object to maintain equality of for- 
tunes and to create the legal right of all 
to attain to office, which is the funda- 
mental basis of democratic government" 



AGRARIAN LAW& 



L69] 



AGRARIAN LAWS. 



Em ezaminatioii of this ^art of the subject 
is too superficial to require a formal oon- 
fbtatkm, which would be out of place 
here. But another writer already quoted 
(Eudorff, Zeitschrift fur Geschichtliche 
Eeddgwiasenschafly x. 28) seems to think 
also that the Licinian maximum of five 
houdred jngera applied to private land, and 
that tills maximum of five hundred jugera 
was applied by Tiberius Gracchus to the 
Public land. Livy (vi. 35), in speaking 
of the law of Licinius Stolo, says merely 
** Neqius plus quingenta jugem agri possi- 
deret ," bat, as Niebuhr observes, the word 
** poesideTet " shows the nature of the land 
intfaoat tiie addition of the word Public. 
And if any dne doubts the meaning of 
livy, he ma^ satisfy himself what it is 
by a ocympanson of the following pas- 
ages Qi. 41 ; vi. 4, 5, 14, 16, 36, 37, 39, 
41). The e^ndence derived from other 
soQToea confirms this interpretation of 
Livy's meaning. That the law of Grac- 
chus merely limited the amount of Public 
land whic^ a man might occupy, is, so far 
as we know, now admitted by everybody 
except Dureau de la Malle ; but a pas- 
sage in Cicero {Aaainet RuUug, ii. 5), 
trmeh he has reforred to himself in giving 
an account of the proposed law of Rullus, 
is decisive of Cicero's opinion on the 
matter ; not that Cicero's opinion is ne- 
oesiary to show that the laws of Gracchus 
only affected Public land, but his autho- 
rity has great weight with some people. 

It 18 however true, as Dureau de la 
MaUe asserts, that the Licinian laws 
about land were classed among the Sump- 
toary laws by the Romans. The law of 
Lidnius, though not directly, did in> 
effect limit the amount of capital 
whi^ an individual could apply to agri- 
culture and the feeding of cattle, and 
jealousy of the rich was one motive for 
ttiB enactment It also imposed on the 
ooenpier of public land a number of free 
men ; if they were free labourers, as Nie- 
bidir supposes, we presume that the law 
fixed their wages. Bat their business was 
fa act as spies and informers in case of 
any violation of the law. This is clear 
from tiie passage of Appian above re- 
ferred to. ^e literal meaning of which is 
what has been here stated, and there is no 
anUiority for giving any other inteipreta- 



tion to it* The law of Tiberius Gracchus 
forbade the poor who received assign- 
ments of land fW>m selling them ; a mea- 
sure evidently framed in accordance with 
the general character of the enactments 
of Licinius and Gracchus. The subse- 
quent repeal of this measure is considered 
by most writers as a device of the nobility 
to extend their property ; but it was a 
measure as much for the benefit of the 
owner of an allotment To give a man 
a piece of land and forbid him to sell it, 
would often be a worthless present. The 
laws of Licinius and Gracchus, then, 
though the^ did not forbid the acqui- 
sition of pnvate property, prevented any 
man from employing capital on the pub- 
lic land beyond a certain limit ; and as 
this land formed a large part of laud 
available for cultivation, its direct ten- 
dency must have been to discourage 
agriculture and accumulation of ca- 
pital. The law of Licinius is generally 
viewed by modem writers on Roman 
history as a wise measure; but it will 
not be so viewed by any man who has 
sound views of public economy ; nor will 
such a person seek, with Niebuhr, to pal- 
liate by certain unintelligible assump- 
tions and statements the iniquity of an- 
other of his laws, which deprived the 
creditor of so much of his principal mo- 
ney as he had already received in the 
shape of interest The law by which he 
gave the plebeians admission to the con- 
sulate was in itself a wise measure. 
Livy's view of all these measures may 
not be true, but it is at least in accord- 
ance with all the facts, and a much better 
comment on them than any of Livy's 
modem critics have made. The rich 
plebeians wished to have the consulate 
opened to them : the poor cared nothing 
about the consulate, but they wished to 
be relieved from debt, they wished to 
humble the rich, and they wished to have 
a share of the booty which would arise 

* The precise meaning of this passage of Ap- 
pian is uncertain. If the words fh yiyy6/JLfpa 
refer to the produce, their duty was to make a 
proper return for the purpose of taxation, that 
is, of the tenths and nfths. But this passaife 
requires further consideration. All that canoe 
safely said at present is that Niebuhr's explanac 
tion is nut warranted by lYve viotOA ot K'^'^Vviu 
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from the law as to the 500 jagera. 
They would have consented to the law 
about the land and the debt, without the 
law abrint the consulate ; but the tribunes 
told them that they were not to have all 
the profit of these measures ; they must 
allow the proposers of them to have 
something, and that was the consulate : 
they must take all or none. And ac- 
cordingly they took all. 

The other main object of the Agrarian 
laws of Rome was the distribution of 
public land among the poor in allot- 
ments, probably seldom exceeding seven 
jugera, about five English acres, and 
often less. Sometimes allotments of 
twelve jugera are spoken of. (Cicero 
against Rullus, ii. 31.) The object of 
Tiberius Gracchus in this part of his 
legislation is clearly expressed ; it was to 
encourage men to marry and to procreate 
children, and to supply the state with sol- 
diers. To a Roman oi that age, the regu- 
lar supply of the army with good soldiers 
would seem a sound measure of policy ; 
and the furnishing the poorer citizens 
with inducement enough to procreate 
children was therefore the duty of a wise 
legislator. There is no evidence to show 
what was the effect on agriculture of these 
allotments ; but the ordinary results would 
be, if the lauds were well cultivated, that 
there might be enough raised for the con- 
sumption of a small family; but there 
would be little surplus for sale or the 
general supply. These allotments might, 
however, completely fulfil the purpose of 
the le^^tors. War, not peace, was the 
condition of the Roman state, and the re- 
gular demand for soldiers which the 
war would create, would act precisely 
like the regular emigration of the young 
men in some of the New England States: 
the wars would give emplo}'ment to the 
young males, and the constant drain 
thus caused would be a constant stimu- 
lus to procreation. Thus a country fh)m 
which there is a steady emigration of 
males never fidls to keep up and even to 
increase its numbers. What would be 
done with the young females who would 
be called into existence under this system, 
it is not easy to conjecture ; and m the 
absence of aJl evidence, we must be con- 
ieut to rewam in i^jnorance. It is not 



stated how these settlers obtained the 
cessary capital for stocking thdbr fiaumg; 
but we read in Livy, in a passage already 
quoted, that on one occasion the plebcs 
wer6 indifferent about the grants of lands, 
because they had not the means of stock- 
ing them; and in another instance we 
read that the treasure of the last Attains 
of Pergamus was to be divided among 
the poor who had received grants St 
lands. A gift of a piece of land to a 
man who has nothing except his labour, 
would in many cases be a poor present ; 
and to a man not accustomed to agricul- 
tural labour — to the dregs of Rome, of 
whom Cicero speaks, it would be utterly 
worthless. There is no possible way of 
explaining this matter about capital, ex- 
cept by supposing that money was bor- 
rowed on the security of the lands as- 
signed, and this will furnish one solution 
of the difficulties as to the origin of the 
plebeian debt. It is impossible that 
citizens who had spent most of their time 
in Rome, or that broken-down soldiers 
should ever become good agricnlturists. 
What would be the effect even in the 
United States, if the general government 
should parcel out large tracts of the pab^ 
lie lands, in allotments varying fVom two 
to five acres, among the population of 
New York and Philadelphia, and invite 
at the same time all the old soldiers in 
Europe to participate in the ^Si ? The 
readiness with which the setders in Cam- 
pania followed the standard of young 
Octavianus shows that they were not 
very strongly attached to their new set- 
dements. 

The full examination of this subject 
which ought to be examined in connex- 
ion with the Roman law of debtor and 
creditor, and the various enactments for 
the distribution of grain among the 
people of Home, would require an ample 
volume. The subject is full of interest, 
for it forms an important part of the 
history of the Republic from the time of 
the legislation of Liciuius ; and it adds 
one to the many lessons on record of use- 
less and mischievous legislation. It is 
true that we must make some distinction 
between the laws of Licinius and the 
Gracchi, and such as those proposed by 
Rullus and Flavins : but all these I^^ 
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asures had the vice either of in- 
with tilings that a state should 
fere with, or the folly of trying 
ly by partial measures those 
ch grew out of the organization 
lie and the nature of the social 

.bject of the Roman revenue de- 
m the Public Land has not been 

here. This belongs to Land- 
venue, and Taxation. 
Uore of the Agrarian laws, par- 

tfaose of Licinius and the 
has often been misunderstood in 
imes ; but it is a mistake to sup- 
; all scholars were equally m 
o this subject. The statement 
Kheim, in his Supplement to 
f the nature of the legisla- 
le Gracchi, is clear and exact 
le {Opuscula, iv. 351) had the 

patting the matter in a clear 
a time, during the violence of 
ch revolution, when the nature 
.grarian laws of Rome was ge- 
aisunderstood. Niebuhr, in his 
listory, gave the subject a more 

examination, though he has not 
Tror, and his economical views 
3times absurd. Savigny {Da8 
9 Besitzes, p. 172, 5th ed.) also 
tly contributed to elucidate the 
' possession of the public land, 
he main object of his admirable 
s the Roman law of possession as 
► private property. 
C5ULTURE (from the Latin 
ira). The economical relation 
ilture to other branches of indus- 
le subject of the following re- 

uestion has sometimes been pro- 
whether agriculture or manu- 
are more useful to a state, or, in 
rds, whether agriculture or other 
. of industry contribute most to 
th of a state ; and whether a state 
ive more encouragement to agri- 
>r manufactures. Such questions 
bat there is something which 
ly distinguishes manufactures 
riculture; and also that a state 
ought to give a direction to in- 
Agriculture is the raising of 
s products from the soil, which 



are either consumed in their raw state or 
used as materials on which labour is em- 
ployed in order to fashion them to some 
useful purpose. Manu&ctures, in the 
ordinary sense of the term, comprise the 
various modes of working up the raw 
products of agriculture and mining. So 
far there is a distinction between agricul- 
ture and manu&ctures; agriculture is 
auxiliary and necessary to the other. In 
the popular notion, the difference in these 
two processes, the raising of a product 
from the ground and the working up of 
the product into another form, constitutes 
an essential difference between these two 
branches of industry; and accordingly 
agriculture and manu&ctures are often 
spoken of as two things that stand in 
opposition or contrast, and they are often 
viewed as standing in a hostile opposition 
to one another. But such a distinction 
between agriculture and manufiictnres 
has no real foundation Those acricul- 
tural products which are articles of rood — 
as bread, the chief of all — are essentials, 
and the industry of every country is 
directed to obtaining an adequate supply 
of such articles, either from the produce 
of such country or by forei^ trade. 
Some of the various kinds of grain which 
are used as food are the prime and dail^ 
articles of demand in all countries. Agn* 
cultural articles which are empkyyedas 
materials out of which other articles are 
made, such as cotton, are only in demand 
in those countries where they can be 
worked up into a new and profitable form. 
The varieties of soil and climate render 
some parts of the world more fit to pro- 
duce grain, and others more suitable ftr 
cotton. Ever since the earliest reoordC 
of history the people of one country halii 
exchanged their products for the prodneto 
of other countries ; and if the matter were 
simply left to the wants and wishes of the 
great majority of mankind, no one would 
trouble himself with the question of the 
relative superiority of the process by 
which he produces grain or cotton, and 
the art by which his cotton is turned into 
an article of dress in some other country, 
and sent back to him in that new form to 
be exchanged for grain or more raw 
cotton. He might not perceive any essen- 
tial difference in the prooesa ot tQSwa% 
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the earth, eommittiug the seed to it, and 
reaping the crop at maturity; and the 
process by which the raw material which 
he has produced, such as flax or cotton, is 
submitted to a variety of operations, the 
whole of which consist only in giving 
new forms to the material or combining 
it with other materials. In both cases 
man moves or causes motion; he changes 
the relative places of the particles of mat* 
ter, and that is all. He creates nothing ; 
he only fashions anew. The amount of 
his manual labour may be greaUy reduced 
by mechanical contrivances, and much 
more in what are called manufactures 
than in what is termed agriculture; so 
that if the amount of the direct labour of 
hand is to be the measure of the nature 
of the thing produced, agricultural pro- 
ducts are more manufiictures than manu- 
£tctured articles are. Some branches of 
agriculture, such as wine-making, indeed 
belong as much to manu&ctures, in the 
ordinary sense of that term, as they be- 
long to agriculture. The cultivation of 
the vine is an essential part of the process 
of wine-making : but tiie making of the 
wine is equally essential. Indeed there 
are few agricultural products which re- 
ceive their complete value from what is 
termed agriculture. Com must be car- 
ried to the market, it must be turned into 
flour, and the flour must be made into 
bread, before the com is in that shape in 
which it is really useful. Agriculture 
therefore only does a part towards the 
process of miaking bread, though the 
making of bread is the end for which 
com is raised. It is true that in agricul- 
tural countries the processes by which 
Jtoany raw products are fashioned to their 
vhimate purpose, are often carried on by 
agriculturists and on the land on which 
the products are raised. But agriculture, 
as such, only produces the raw matter, 
com, flax, grapes, sugar-cane, or cotton. If 
any agriculturist makes flour, linen, wine, 
sugar, or cotton-cloth, he does it because 
he cannot otherwise produce a saleable 
commodity ; but the making of flour or 
wine or cloth is a manufacturing opera- 
tion, as the word manufacture is under- 
stood. 

Besides the manufacture of agricultural 
/products, there is the manufacture of the 



products of mines. A mine cannot be 
classed altogether either with manufac- 
tures or agriculture, as these terms are 
vulgarly understood. Mining produces 
raw products, which have no ^ue till 
they are subjected to the various processes 
by which an infinite variety of useful 
articles are made out of them. So &r 
mining bears the same relation to certain 
branches of industry that agriculture does 
to otiier branches of industry which it 
supplies with raw materials. Fisheries 
produce a supply of food, and are there- 
fore precisely like those branches of agri- 
culture which are directed solely to the 
production of food. 

Now if the question be, which of all 
these branches of industry adds most to 
wealth, or, in other words, is most useful 
to mankind, the answer must be, — thev 
are all equally useful. If it be urged, 
that some are of more intimate necessity 
than others, inasmuch as food is essential 
and therefore its production is the chief 
branch of industry, it may be replied, 
that in the present condition of man it is 
not possible to assert that one branch of 
industry is more useful than another; 
each depends on every other. Further, 
if food is essential to all men in all coun- 
tries, clothing and houses are equally 
essential even to the support of life in 
most countries; and the production of 
clothing and the building and furnishing 
of convenient houses comprehend almost 
every branch of manu&cturiug industry 
which now exists. It is an idle question to 
discuss the relative value of any branches 
of industry, when we found the compari- 
son upon a classification of them which 
rests on no real diflerence, and leave out 
of the question their aptitude to minister 
to our wants. One might discuss the 
relative value of the manufacture of 
scents and perfhmes, and the manufiictnre 
of wine and beer ; and the foundation of 
the comparison of value might be the 
number of persons who use or wish to 
use the two things, and the efiect which 
the consumption of scents and perftimes 
on the one hand, and of wine and beer on 
the other, will have on the consumers and 
the condition of those who produce them. 

But though it is an idle question to 
discuss the relative value of the variety 



A6BICU1.TUKE. 



173] 



AGRICULTURE. 



of processes included in the term agri- 
eultnie, and of the infinite -variety of pro- 
cesses included in the term manu&o- 
toresy it is not an idle labour, if we can 
show that such a discussion is worth- 
less and can lead to no valuable results. 
It is not an idle labour to attempt to dis- 
sipate an error which a£fects the com- 
mfflncnal policy of most nations, and is a 
deeply rooted error in the minds of the 
ill instructed, both rich and poor. It was 
the opinion of a set of persons who have 
been called the Economistes, that agricul- 
ture was the source of all wealth, and 
therefore the most im^rtant branch of 
industry. This doctnne was founded 
CO the assumption that all the mate- 
rials that we use are ultimately derived 
from the earth. This, however, is nut 
true : the products of the sea, of hunt- 
ing, of minmg, are not due to agriculture, 
even in the sense in which the advocates 
of this theory understood the term agri- 
culture : and fiirther, a large part of agri- 
cultural products receive most of their 
value £nom other labour besides agricul- 
tural labour. Even com, the material of 
bread, as already observed, must undergo 
a manufkcturiug process before it be- 
comes bread. But the greatest part of 
the com that is produced has little value 
in liibe place where it is produced: it 
obtains its value by being transported to 
another place where it is wanted, and at a 
cost which forms a considerable part of 
its selling price. Lastly, the com is of 
no value even when it has thus been 
removed fix)m one place to another, unless 
it has been removed to a place where it is 
wanted by those who are not raising com, 
but are producing something to give in 
exchange for it. The value, then, of the 
com depends ultimately on the labour and 
Ae wants of those who do not concern 
tiiemselves about its production. 

If those who possess political power 
were free from all prejudices and all mo- 
tives of self-interest, or what they suppose 
to be their interest, there would neither 
be encouragement nor discouragement 
given to any branch of industry, and 
least of all to agriculture. If taxes must 
be raised, they would be raised in such 
way as would least interfere wHh the 
free exercise of all branches of iiidustiy. 



The State would provide for defenee 
a^nst foreign aggresaon, for the admi- 
nistration of justice, and for all such mat- 
ters of public interest fLB require its direc- 
tion and superintendence. To ascertain 
what these matters may be and how they 
are to be done, belongs to tiie subject of 
government; and the sphere to which 
tile State should limit its activity cannot 
be exactly defined. But there is one prin- 
ciple which excludes its interference from 
many matters; which is this. If men 
are not interfered with they will employ 
their labour and capital in tiie way which 
is most profitable to themselves ; and each 
man knows better how he can employ 
himself profitably than anybody else can, 
or any government can, whether such 
government is of one or many. Agricul- 
ture is no exception to this general prin- 
ciple ; and there is no reason of public 
interest why a government should either 
encourage it or discourage it. In order 
that the agriculture of a country may at- 
tain its utmost development, it is neces- 
sary that it be free from all restraint, and 
that it also be free from the equally inju- 
rious influence of special fiivour or pro- 
tection. 

But no governments have ever let 
things alone which they ought not to 
have meddled with ; and agriculture has 
been subject perhaps to more restrictions 
than any other branch of industi^. The 
interference with agricultural mdustry 
lies deeper than at first sight appears. 
Land is an essential element of a state : 
it is the basis on which the stracture is 
raised. Now the political constitution of 
every country is intimately connected 
with the nature of the landed property ; 
and if we would really trace the history 
of any nation from the earliest records to 
the present time, we must begin with the 
fundamental notions of the law of pro- 
perty in land. In this country for instance 
it is easily shown that the present mode 
in which land is held and occupied is 
the result of those feudal principles which 
were established, or confirmed and ex- 
tended by the Norman conquest of Eng- 
land. The various modes in which laud is 
held by the owner and occupied by the cul- 
ti'.ator, the modes in which it may be 
alienated or transmilled \s^ V\\V <w V| 
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deteenty the burdens to which it is liable 
either on any chan^ of owner or in any 
other way, are all important elements in 
estimating the degree of freedom which 
agriculture enjoys. The political consti- 
tution of a country also materially deter- 
mines whether the land shall be cultivated 
in large or in small portions, whether 
owned by a numerous body or owned by a 
few ; there may also be positive laws which 
affect the power of acc^uiring land or dis- 
posing of it ; and these circumstances mate- 
rially affect the freedom of agriculture and 
its condition. The political constitutions 
of countries, so &r as we know them, have 
not oeen the result of design. We of the 
pinesent generation find something trans- 
mitted to us which our predecessors have 
been labouring to amend or deteriorate; 
they in like manner received it from 
their predecessors ; but the beginning ot ' 
the series we cannot ascend to. Still 
every existing generation can do some- 
thing towards altering that which has 
been transmitted to it ; and every act of 
legislation which interferes with the mode 
in which land is acquired or enjoyed 
materially affects the condition of agri- 
culture. No sufficient reason has ever 
yet been shown why a man should not, as 
a general rule, acquire as much land as 
he can, and dispose of it as he pleases 
either during his lifetime or at his death. 
Without discussing the question, whether 
a man ought to l^ permitted to give his 
land to the church or a corporate body, 
or to determine for generations to come 
what persons or class of persons shall en- 
joy his land, it may be laid down as a 
safe rule that there are limits within 
which a man's power over his property 
in land ought to be circumscribed. But 
such limits should not in any way limit 
the productive use that can be made of 
the land ; the object of fixing such limits, 
whatever they may be, is to prevent any 
large amount of land from being with- 
drawn permanentiy out of the market 
In a rich country, where great fortunes 
are acquired by commerce and manu&c- 
turing industry, there are always men 
who wish to invest money in land, and it is 
for the public interest that there should be 
opportunities of mukiug such investments. 
The tenure of land in ai^ country may 



be unikvonrable to the improvement of iti 
agriculture. If the object is to encourage 
agriculture in the only way in whidi 
a State can profitably encourage it, all 
restrictions that arise from the peculiar 
tenure of land should be removed. But the 
mode in which land is held may have a 
political character, and this may be an 
obstacle to the giving to agriculture tiiat 
freedom which is necessary fbr its im- 
provement. It might be considered tiiat 
m this country it would be pditically 
useftil to forbid those large aecumnlatione 
of land in the hands of individuals, a con- 
dition which is accompanied with a dirni* 
nution in the number of small land- 
owners. But if it were wise in some 
points of view to enact a law that should 
limit the quantity of land that a man may 
hold, it would be very unwise in other 
points of view ; and such a law would 
also easily be evaded. The Agrarian 
laws of Rome only applied to the Public 
Land, but among other matters tiiey 
limited the amount of such land that a 
man could occupy and use. These laws 
were continually evaded. But besides 
this, an injury was done to agriculture^ 
that is, the amount of useful produce was 
diminished by preventing large capitalists 
from occupying as much of the landas they 
pleased, subject to the rent which was due 
to the State. The specious object of the 
Agrarian laws was to give small cultivators 
the use or ownership of a portion of the 
public land, and thus to rear up a body of 
independent free agriculturists; for the 
larger farms were cultivated by slaves. 
Though these laws were not an interfer- 
ence with private property, as the term is 
properly understood, they interfered with 
the profitable employment of capital ; and 
they failed in accomplishing their pro- 
fessed object Some instances are given 
under the article Allotments of the gra- 
dual decrease of small farms in Eng&nd 
and their consolidation into large mrms, 
a process which will certainly take place 
in all countries where there is no positive 
obstacle, whenever capital is become 
abundant. [Agrarian Law8.1 

The political constitution of a State mar 
therefore encourage or discourage agn* 
culture : and laws may be from time to 
time enacted which shall have the 
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eftct Such laws have sometimes an ob- 
> jeet purely political, that is to say, a law 
i JBAj he passed which shall have a direct 
I object, not agricaltiiral, and yet it shall in- 
directly afiectagricoltare. ^y institution 
or biw which in anv way either prevents 
^ large m^i^stm. of land from being owned or 
eoltiyaied by individuals, or which re- 
tails in a great subdivision of land among 
owners and occupiers, has an indirect 
effect on agriculture, lliose who cul- 
tivate on a small scale cannot enter into 
the maricet in competition with those who 
cultivate <» a large scale. [Allotments.] 
A State which consists solely of small 
juodownera most be a feeble political 
body, and the amount of surplus produce 
which can be raised will be small. Such 
a oommnnity, if it has not the resources 
of foreign commerce, will in seasons of 
scarcity nm the risk of &mine. The 
most profitable size <^ fiu-ms depends on 
a variety of considerations, but whatever 
it may be, the profitable measure will be 
practically determined in a country where 
land can be freely bought or hired, and 
where capital and labour are abundant In 
such a country, and where there is a consi- 
derable extent and variety of sur&ce, it is 
probable that circumstances will produce 
fiums of every size from the smallest 
unprofitaUe holdings to the largest farms 
which can be mani^ged with profit 

Where land is hired by the cultivator, 
it is an essential condition to good agri- 
culture tiiat there should be farms to hire 
which permit and require the employ- 
ment of large capitals. It is also neces- 
sary that he who hires the land shall be 
able to secure the use of it for a period 
long enough to induce him to cultivate it 
in uie best way, and to make those im- 
provements the fruit of which cannot be 
reaped all at once. It is a last and equally 
important condition that he should not be 
restrained in his mode of cultivation. 
Small fkrms, short leases, and conditions 
which prescribe or limit the mode of cul- 
tivation, will infallibly produce bad agri- 
culture. 

The productive power of agriculture 
is not free in any country when the agri- 
culturist is fettered by restrictions upon 
the sale of his produce; whether the re- 
strictioosars imposed by his own State and 



exclude him ftom selling his prodo w 
where he can, or whether they are kak» 
posed by another State which refbiies to 
receive his surplus produce. In neither 
case will agricidture attain the develop- 
ment of which it is capable. In Fnmee 
the free intercourse between the different 
provinces of the kingdom was once iiB* 
peded by many restrictions, and com 
could not be taken even from one pro* 
vince to another. The consequence was 
that agriculture was in a wretched con* 
dition, but it improved rapidly when the 
restrictions were removecL The history 
of all countries shows that the inter- 
ference with the power of dispodng of 
agricultural produce has been unfavour- 
able to agriculture, and consequentiy in* 
jurious to the whole community. Nor is 
the agriculture of a country free when 
the land or its products are subject to 
heavy taxes, direct or indirect Such 
taxes raise the price of agricultural pro- 
duce, and so &r diminish the power of 
persons to buy it; they also increase 
the amount of capital requisite for culti- 
vating a piece of land, for the payment 
of the taxes is not always made to aep«ad 
on the amount of produce raised, or on 
the time when the produce is by sale coih 
verted into money. Payments the amount 
of which depends on the amount of [iro- 
duce, may either be in the nature of rent^ 
that is, the amount which a cultivator 
agrees to give to the owner of the land 
for the use of it : or they may be pay- 
ments which the land owes to srane per- 
son or persons not the owner or owners, 
and quite independent of the payment due 
to the landowner ; to this second class of 
payments belong Tithes. The cultivator 
of the Roman Public I.And paid tiie 
State a tenth of the produce of arable 
laud, and a fifth of the produce of land 
planted with productive trees. But even 
this mode of payment is an obstacle to 
improvement, for the occupier must lay 
out capital in order to increase the pro- 
duce of the land ; and it will often hap- 
pen that he pays the tenth of the pro- 
duce before he has got back his capital, 
and long before the outlay brings Mm a 
profit. The money payment which a 
man makes to the owner of land for the 
use of it, is the value of the produce which 
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renudns after all expenses of cultiyatioD, 
and all costs and charges incident to the 
eultiyation arc paid, and the average rate 
of profit also are returned to the culti- 
Tator : at least this is the general mode 
in which the amount of rent under ordi- 
nary circumstances will be determined. 
It may therefore be as low as nothing. 
How high it may be depends on various 
circumstances. [Rent.] 

If the agriculture of a country is free 
fh)m all restrictions, it may in a given 
time reach the limit of its productive 
powers. In a country which has a con- 
siderable extent of surface and variety of 
soil, this limit may not be reached for 
many centuries, because improvement in 
agriculture is slower than in almost every 
other branch of industry. The best lands 
will be first occupied, and carelessly cul- 
tivated, as in America ; the inferior lands 
will in course of time be resorted to, and 
finally the results of modem science will 
be applied to improve the methods of cul- 
tivation. An agricultural country, or a 
cotmtry which produces only raw pro- 
ducts, and has no manufactures, will have 
reached the limit of its productive powers 
when it has raised from the soil all that can 
be profitably raised. Whether it will have 
a large surplus of agricultural produce to 
dispose of or not, will in a great degree 
depend on the size of the larms ; but in 
eitiier case the country will have attained 
the limit of its productive powers under 
the actual circumstances in which the 
agriculture is carried on. 

But a countnr which also abounds in 
manufacturing mdustry may continue to 
extend its productive powers far beyond 
the limits of its agricultural produce. Part 
of the agricultural produce will be food, 
but when the producible amount of food 
has reached its limit, the productive power 
of manu^tures has not reached its limit 
also ; and this makes a real distinction be- 
tween agriculture and manufactures. Great 
Britain, for instance, might not be able 
to raise more food than is sufficient for 
its actual population, but Great Britain 
could supply the world with cotton- 
cloth and hardware. A country of any 
considerable extent with a fiiir propor- 
tion of good soil will always be to a 
aaasidemble extent an agricultural coun- | 



try, for, under equal circumstances of 
taxation with other countries, it will 
always be as profitable to cultivate the 
good lands of such country as to import 
foreign grain, the price of which is in- 
creased by the cost of carriage and con- 
tingent expenses. But a time will ccnne 
in all countries which contain a large 
population not employed in agriculture, 
when foreign grain can be imported and 
sold at a lower price than gndn can be 
produced on poor soils ; and if there is 
no restriction placed on the importation 
of grain, experience will soon show when 
it is more profitable to buy what is 
wanted to supply the deficiency of the 
home produce tiian to attempt to raise the 
whole that is wanted by cultivating 
poor soils. No country of large extent 
with a great population could obtain the 
whole supply of com by foreign com- 
merce ; such an instance is not on record. 
But a manufacturing country which has 
up to a certain point produced all the 
food that is required for its population, 
will be stopped short in the development 
of its manufacturing power if from any 
cause whatever it cannot obtun an in- 
creased supply of food. An increased 
supply of food and an increased supply of 
raw produce are the two essential con- 
ditions, without which the manu&ctaring 
industry of a country is ultimately limited 
by its power to produce food. If the in- 
creased supply of food can be obtained 
from foreign countries, it is a matter of 
indifierence to all who consume the food 
where* it comes from ; and the agricul- 
turist himself, as fiir as he is a consumer 
of food, is benefited with the rest of the 
community by tiie greater abundance of 
food caused by the roreign supply and by 
the increased productive powers of the 
manufacturer. It is not necessary to de- 
termine how the increased supplv of food 
will operate on wages or on pronts, or on 
both : it is enough to show, that a time 
must come when there can be no increase 
in manu&cturing power, if the supply of 
food is limited to what the country pro- 
duces ; and by an addition to the supply 
of food an additional power is given to- 
wards the production of those articles 
which have reached their limit because 
the supply of food cannot be increased. 
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A oovintiy which has already produced 
from its best and its secoud-rate soils as 
much as these soils can produce in the 
actual state of Agriculture^ will begin to 
import grain from other countries, if there 
are uo restrictions on importhtion. For 
CHpital will be more profitably employed 
in baying and impcHting foreign com 
fixmi countries where it is abundant than 
in raisiDg it at ^at cost from inferior soils 
at home. It is generally assumed that 
the country which exports grain will take 
manufiictared articles in exchange, and 
if there are no restrictions on either side 
fliis must be the case ; for the manufac- 
toring country does not want the grain 
more than the agricultural country wants 
the manufactures. But it might happen 
that a country which had a very large 
internal and foreign trade would find it 
mactk cheaper to buy annually from grain- 
growing countries all the com that is 
wanted to supply its deficient produce at 
h<Mne, than to attempt to supply the de- 
fidency, or to add to the present stock of 
ibod by cultivating very poor soils ; and 
this, even if the grain-growing country 
should refuse to take a single article of 
manufactures. The only way, indeed, <^ 
actually testing the truth of such a case 
as this is by experiment; but if com- 
merce were free from all restraint, the 
imix>rtation of grain would become a 
st^dy trade, the amount of which would 
be regulated by the condition of Agri- 
culture in the importing country. If 
the importing country had brought all 
the better soils into cultivation, the 
amount of foreign grain that could pro- 
fitably be introduced would depend on the 
productive powers of the exporting coun- 
try and of the cost of transport. Any 
nnint>vement in the Agriculture and in- 
ternal conununications of the importing 
country would tend to check importation : 
increase of population would tend to in- 
crease it> The limit of profitable com 
cultivation in the importing country, 
under its actual circumstances, would be 
determined by the cost of production in 
the exporting country, and the cost of 
transport The Agriculture of the im- 
porting country and of the exporting 
country would then both be free, so far as 
restrictions on their commerce are con- 



ceined, and the consequence of this com- 
petition must be fiivourable to agriculture 
m both. The profits of the agriculturists 
in both countries would be always the 
same or nearly the same as the average 
rate of all profits in the two several coun- 
tries ; and the profits of the agriculturist 
of the importing country would not be 
afiected by the profits of the agriculturist 
of the exporting country, any more than 
the profits of any other class of persons 
would be affected. 

The firee development then of Agri- 
culture in a country requires the admis- 
non of foreign grain. If foreign grain is 
absolutely excluded, land is made to 
produce grain which would be better em- 
ployed in some other way, as in pasturage 
or planting. Com thus becomes dear; 
and agriculture is encouraged or pro- 
tected, as it is termed, to me injury of 
the mass of the people, and to its own 
injury also, for experience shows that 
those branches of industry receive most 
improvements which are neither re- 
strained nor encouraged ; in other words, 
industry to be most productive to a nation 
must have no other direction than what 
the hope of profit will make individuals 
give it. If foreign grain is not excluded, 
but admitted on paying certain dues, the 
evil is much less than in the case of abso- 
lute exclusion, provided the duties are not 
high, and provided they are uniform. For 
nothing except a uniform duty can recu- 
late the foreign trade and eive it that 
steadiness which is most particularly the 
interest of the agriculturist A uniform 
duty is equivalent, so fiir as concerns the 
foreign trade, to an addition to the pro- 
ductive powers of the soil of the import- 
ing country. If trade is free, the export- 
ing country can send its grain whenever 
the cost of production and me cost of trans- 
port do not raise the cost price of such 
grain above that of the grain raised in the 
importing country. A miraculous addi- 
tion to the productive powers of the soil 
of the importing country or a sudden im- 
provement in its agriculture, without any 
corresponding cliange in the exporting 
country, would at once lower the selling 
price of grain in the importing country, 
and diminish the supply from the export- 
ing country. TheefiiectisiustthesamftOft 
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to the supply from the fbrdgn ooontry, if 
a duty is laid ou foreign grain; for that 
duty will, in certain stages of the agri- 
calture of both countries, just make the 
difiference that prevents the foreign gnun 
from being sold in the importing country 
at the same price as the native grain. 
In such case the foreign grain cannot 
enter the country till me price of the 
native grain has risen by an amount 
equal to such fixed dutv: the mode in 
which this rise operates is considered in 
a subsequent part of this article. But 
there is this important difference be- 
tween the supposed cases of miraculous 
addition to the fertili^ of the soil or a 
sudden improvement m agriculture, and 
the case of a fixed duty, thEit in either of 
the first two cases the country has an in- 
creased supply of grain, in me other it 
has not. However, a fixed duty has the 
advantage of determining the precise 
terms on which foreign and native com 
shall enter into competition ; and if the 
duty is moderate, and is considered neces- 
sary for the piuposes of revenue, some 
people argue that a country is not ill ad- 
ministered in which such a duty is raised, 
though, if it is a manufiicturing country 
rich in capital, such a necessary tax is 
an obstacle to ihe full development of its 
manufiicturing powers. 

If the duty is variable, the trade can- 
not be steady, and consequently the price 
of com will vary to every degree within 
very wide limits ; an assertion which is not 
a conjecture, but a &ct ascertained by ex- 

Serience. [Corn Trade.] If there is a 
nty, either variable or fixed, it gives to 
poor soils a value which they would not 
nave if the trade in com were fi'ee ; for 
the demand for food calls poor soils into 
cultivation, and the price of food is regu- 
lated by the cost of producing food on the 
poor lands, and food is consequently dear, 
7%e cost of producing food on the rich 
lands is less, either owing to their supe- 
riority, fertility, or the less labour and 
manure that mey require, or owing to 
both causes. Tlus superiority of rich 
lands over poor lands gives to them an 
increased value eitlier as objects of sale 
or objects of hire : the selling price of 
such luids is raised, and the letting price 
M nUged; aad other lands also acquire a 



value that they would not otherwise 
have. 

In a rich country it matters little if a 
capitalist who wishes to have land gives 
for it more than its value : such must be 
the result of the competition for land 
when the amount is limited and the desire 
and the power to purchase are constantly 
increasing. But the effect of a tax on 
foreign grain in a manufacturing conn- 
try, when all the best soils are under 
cultivation, is directly to increase the 
value of land and to add to the income of 
the landholder by making land capable 
of profitable production and of bearing a 
rent, which without the tax could not 
be profitably cultivated or give a rent 
to the owner. The price at which the 
cultivator must sell his grain in order to 
continue to cultivate includes his profit 
and the owner's rent; and the price is 
paid by him who consumes the grain. 

It remains to consider the effect of 
taxation on the exporting and importing 
countries. If both are free from taxa- 
tion, or if the taxation is equal in both, 
or nearly equal, no nation is well admi- 
nistered which does not allow the impor* 
tation of grain to be as free as is con- 
sistent with raising the necessary amount 
of revenue. It is not, however, hereby 
admitted that a tax on the importation of 
foreign grain is like any other tax, for 
such a tax is doubly injurious; first 
in raising the price of food, secondly 
in impeding the full development of all 
branches of industry, agriculture in- 
cluded. But if the exporting and im- 
porting countries are unequally taxed. 
It mi^t be said that the agriculturists 
cannot enter into fair competition, if we 
suppose their fiicilities for production are 
the same ; for if the importing country 
is more highly taxed, the cost of pro- 
ducing gram is thereby increased, and 
the exporting country has an advantage 
over the importing country to the amount 
of the difference in taxation in the two 
countries. But agriculture is not the 
only branch of industry that is taxed in a 
highly taxed country : all other branches 
of industry are also highly taxed. There 
is nearly always a duty on all raw pro^ 
duce that is introduced into it for tiie 
purpose of supplying the maau&ctaroB, ai 
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I wdl M « duty tm grain ; other taxes also 
iftct directly and indirectly the cost of 
odiermannftictared articles. Now as taxes 
must by the supposition be raised in such 
a country, the question is in what manner 
em tlkey be raised with least injury to 

i the general productiTe power of the 
natun ? If a heavy tax is laid on any 
nw produce which is required in the 
eoontry, whether it be com which is re- 
quired for bread, or cotton, or other raw 
articles which are required to supply the 
manu&etories, the productive industry of 
tbe ooontry will be checked. If a manu- 
ftctoring country is in such a condition 
that it does import foreign grain to some 
amoonty notwithstanding heavy duties 
ppoo it, this is a sure inmcation that the 
importiug country, in the present cona- 
tion of its agriculture, has passed the limit 
of production which is profitable to ihe 
oommonity. In like manner, if foreign 
manufoctored articles of the same kind 
with those manu&ctnred in this country 
should be imported to a considerable 
amount, notwimstanding the payment of 
heavy duties, it would at least be a clear 
indicatioa that these branches of domestic 
industry could not supply the demand; 
and it might be that such branches of 
industry were wholly unprofitable to the 
oonuminity. 

The operation of a tax on articles im- 
ported into a country seems to be this. 
The articles may either be articles of a 
kind which are not produced in the im- 
porting country, or which are produced 
there. If a tax or duty is laid upon 
articles not produced in the importmg 
country, the direct effect is to raise the 
price <n such articles and to diminish the 
consumption of them. The indirect effect 
is to diminish the demand of the export- 
ing ooontry for the goods which it re- 
ceives fnm. the importing country. If a 
tax or duty is laid upon articles imported 
from abroad, which are also produced in 
the importing country, the effect is to 
raise the price of all such articles, both 
flioae imported and those produced at 
home; and in this manner: — The pro- 
ducer does not immediately supplv the 
public Between the producer and the 
buyer there are the wholesale dealer and 
the ivtail dealer. The wholesale dealer 



regulates his purchases by the demand 
wmch he expects; and ii he buys the 
foreign article, he pays for it the price 
whica the importer demands and the 
duty which the state demands. The 
whole mass of articles in the merchant's 
hands, forrign and native, must now be 
viewed as the produce of the importing 
country. Any tax which the state may 
have raised, directly or indirectiy, on the 
native produce, raises its price ; and the 
tax which it imposes on the imported 
article raises the price of that article and 
also the price of ue native product The 
average price, therefore, at which the 
merchant can fbmish the articles of 
foreign and domestic produce, is raised ; 
and the consumer must pay this price. 
The state derives no benefit from the tax 
or duty on the imported article beyond 
the bare amount of the tax ; it may even 
be injured in other ways by the tax which 
the consumer is thus made to pay, for he 
could get the article cheaper if there 
were no tax, and his means of purchasing 
other things and I^ii^g other taxes are so 
far diminished. Tlie effect on the pro- 
ducer of the domestic article, which 
comes into the market in competition 
with the foreign article, appears to be 
this. The fact of the foreign article be- 
ing introduced and sold to any consi- 
derable amount while there is a domestie 
article, shows either that the foreign 
article is wanted to supply the deficiency 
of the home production, or that it is pre- 
ferred to it. In either case the producer 
of the domestic article can ask a higher 
price for it than he could if there were 
no duty on the imported article. Tbe 
dut^, therefore, gives something to the 
native producer, which he would not be 
able to get if there were no duty. This 
explanation applies to all articles of 
native produce which are not subject to 
au excise duty, if there are any such ; and, 
at least, it applies to grain. Now the 
additional price which the producer of 
grain is enabled to get because there is 
an import duty on foreign grain, does 
not ultimately go into his pocket. It goes 
to the owner of the land, whoever he 
may be, whether the occiqner or another. 
For there is a competition among farmers 
for land to occupy; and they will offer 
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rent up to that amount which will leave 
them the usual rate of profit. And if a 
man fkmis his own land, he will equally 
have the advantage of the tax ; tor he 
can either profitably fkrm his land when 
there is no duty on imported grain, or 
the duty on imported grain enable him 
to cultivate land which otherwise he 
could not cultivate, because the duty 
raises the price. The state raises a tax 
on the imported com, which the con- 
sumer pays ; and this tax enables the pro- 
ducer of grain to demand of the consumer 
another sum of money, which to the con- 
sumer is just the same as a tax. All 
duties, therefore, on articles imported 
into a country, which are also the pro- 
ducts of that country, and are not subject 
to an internal duty, are of the class called 
protection-duties, whatever their amount 
may be. It is not the object of this article 
to discuss how far such protection may 
be equitably given to any class of pro- 
ducers or proprietors in a highly-taxed 
country. It is sufficient to show that all 
persons as consumers are injured by the 
tax, and that the only persons who re- 
ceive any benefit from it are the owners 
of land. If the land is not so highly 
taxed in those countries in which there is 
a duty on imported grain as in other 
countries, the injustice of such a tax is 
the more flagrant. 

There is another mode of viewing the 
operation of a fixed duty upon com 
{Economist Newspaper, Dec. 5, 1843). It 
is urged by those who maintain that such 
a duty cannot be other than a protective 
duty, that no supply of foreign com can be 
obtained in the importing country until 
the price of com in such country has risen 
high enough to pay the price of com in 
the exportmg country, with all the costs of 
transport, and the fixed duty also. It is 
further maintained, that the price of all 
the com in the importing country must 
be so raised before foreign com will come 
in ; and, consequently, that in any season 
when there is a deficiency of com in the 
importing country, it is not merely the 
duty on the foreign grain imported that 
must be paid by the consumer, but he 
will have to pay an amount equal to the 
fixed duty on all the com that is raised 
in the importing country for the con- 



sumption of a given period, for instanofl^ 
one year. Thus, if the consumption it 
20,000,000 quarters, and the deficiency is 
2,000,000 quarters, a fixed duty of 5& 
per quarter on the 2,000,000 quarters 
will cause a rise of 5s. in the quarter on 
the 18,000,000 quarters also. Accord- 
ingly the state will get the duty on the 
2,000,000 quarters, which the consumer 
will pay, and somebody else will get the 
5a. per quarter on the 18,000,000 quar- 
ters, which the consumer also will have to 
pay. The truth of this proposition may 
be questioned. The sum which the con- 
sumer will have to pay will certainly be 
more than the duty on the 2,000,000 
quarters, but perhaps somewhat less than 
the .5s. per quarter on the remaining 
18,000,000 quarters. For somethmg 
must be allowed for the &ct that all the 
18,000,000 are not in the market for sale 
at once. Under a fixed duty, some of 
the 2,000,000 quarters of imported com 
would be sold when the market price has 
risen to (say) 47s. the quarter ; and an ad- 
vance of a shilling or two in the price will 
induce other holders to sell their com ; but 
all holders may not have done so. The 
market price may then turn, and others 
will dispose of their warehoused grain 
while the market is falling. The home 
market may then become depressed for 
a considerable period; and during this 
period it may be so low as to render it 
unprofitable to import foreign com, even 
at a duty of two or three shillings. In 
this case then the consumers are not pay- 
ing 5s. per quarter higher than they 
would have done if the trade were free. 
Something also must be allowed for the 
disposition of merchants to speculate ; and 
botii they and the producers are liable 
to be acted upon by the apprehension of 
fidling markets, when, as sometimes hap- 
pens, a real panic takes place, and 
prices are unnaturally depressed. We 
should be disposed, therefore, to qualify 
the assertion of the * Economist* by the 
conclusion that, in an importing country, 
with a fixed duty of 6s., the average price 
of com, in a series of years, will be 
somewhere about 5s. a quarter higher 
than it would have been if the trade had 
been free ; and perhaps this is all which 
the writer intended stricUy to contend 
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ftr. It ma^ perchanoe tarn out that the 
fiOMomer will have to pay more than bs, 

G quarter on the 18,000,000 quarters ; 
it seems hardly safe to assert that he 
vin lunre to pay exactly 5&, neither less 
nrmore. 

A chimerical difficulty is sometimes 
nised of this kind. If a country does 
not produce all the grain that it requires, 
or if it is dependent for an^ considerable 
unoimt on foreign trade, it may suffer 
bom scarcity in some seasons, and in 
ime of war might be in danger of 
kmine. As to the scarcity, experience 
ihows that no dependence can be placed 
m a regular foreign supply, unless there 
s a regular trade m com, that is, a trade 
nto which a man can enter as he would 
mto any other well regulated trade. If 
\ scardty should ever happen in the im- 
porting country, it will be remedied by 
the stores of grain on hand that are sup- 
plied by a steady trade. If the trade is 
unsteady and uncertain, the scarcity may 
be supplied or it may not : but it must be 
supplied at a hicher cost, and sometimes 
it may be difficult to get a supply at all. 
Rome, both under the republic and the 
empire, was in part supplied with foreign 

r'n, but the supply was uncertain, 
it was not all furnished in the way 
of regular trade, but sometimes called for 
as a forced contribution, sometimes ac^ 
oepted as a gift, and it was often pur- 
chased by the state, for the purpose of 
distribution among the poor, either gratis 
or at a low price. All Italy imported 
grain largely under the early emperors. 
The scarcity with which Rome was some- 
times threatened was not owing to the 
grain coming from foreign parts, but to 
the &ct that there was not a steady trade 
founded on a regular demand by a body 
of persons able to pay for it. This sub- 
ject requires ftirther explanation. [Corn 
Tbade.] If a government shall regu- 
late or attempt to regulate the foreign 
trade by scales of duties varying ac- 
cording to any law that the wisdom 
of a legislature may select, the re- 
sult will be the same, great irregu- 
larity in price and sometimes scarcity. 
It makes littie difference whether the 
state imports directlv or regulates the 
importation of its subjects by a capricious 



rule. The direct importation of the state, 
if well managed, would obviously be the 
safer plan of the two. What is here said 
of the Roman ^tem applies only to the 
importation of foreign ^nin into the city 
of Rome. The necessity which exist^ 
for the importation is a question that can 
only be oiscussed with the question of 
cultivation in ancient Italy, and the gra- 
tuitous distributions of grain at Rome. 
Dureau de la Malle has some valuable 
remarks on this subject (^Eccnomie Poli" 
tique des Jiomains) ; but we do not assent 
to all his conclusions. 

The fear that war might shut out the 
supplies of grain which are brought into 
a country under a regular com trade 
cannot enter into the minds of those who 
view the question without prejudice. 
War does not and cannot destroy all 
trade; it may impede it and render it 
difficult, but trade has existed in all wars. 
The supposition that a rich manufactur- 
ing country which abounds in all the use- 
ful products of industry cannot under any 
circumstances buy com out of its super- 
fluity, is a proposition which should be 
proved, not confuted. It belongs to 
those who maintain this proposition to 
give reasonable grounds for its trath. 

For some remarks in this article the 
writer is indebted to Ganilh, Dictiomiain 
d^Econcmie Politique, art Agriculture, 

AGRICULTURE, INSTITUTIONS 
AND SOCIETIES FOR THE PRO- 
MOTION OF. The effect of legislative 
enactments which have for their object 
the advantage of agriculture are treated 
of under the heads Agricitlture and 
Bounty. Societies for the ** Protection" 
of Agriculture have nothing to do with 
Agriculture as a science ; but the improve- 
ment of every branch of rural economy 
has been largely promoted by societies of 
a different kind ; and those which have 
been, or are at present, most active in this 
way, may here be briefly noticed. 

The Board of Agriculture, established 
chiefly through the exertions of Sir John 
Sinclair, and incorporated in 1 793, was a 
private association of the promoters of agri- 
cultural improvement ; but as it was as- 
sisted annually by a parliamentary grant, 
it was regarded by the country as in some 
sort a semi-official institution. One of its 
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first proceedings iras to commence a sur- 
vey of all the English counties on a uni- 
form plan, which brought out, for the in- 
formation of the class most mterested in 
adopting them, improved practices, origi- 
nating in individual enterprise or intel- 
ligence, and which were confined to a 
particular district. The * Surveys' are 
many of them imperfectly executed, but 
they were usefUl at the time, in develop- 
ing more rapidly the agricultural re- 
sources of the country. During the years 
of scarcity at the end of the last and be- 
diming of the present century, the Board 
of Agriculture took upon itself to suggest 
and, as &r as possible, provide remedies 
for the dearth — by collecting information 
and making reports to the government on 
the state of me crops. The statistics 
which the Board, collected were also at 
times made use of by the minister, or at 
least were believed to be so, in connection 
with his schemes of taxation. The Board 
encouraged experiments and improve- 
ments in agriculture by prizes ; and the 
influence which it possessed over the pro- 
vincial agricultural societies excited and 
combined the efforts of all in one direc- 
tion. The Board of Agriculture was 
dissolved in 1 81 6. The Smithfield Cattle 
Club, which has been in existence half a 
century, and some of the provincial agri- 
cultural societies, especially the Bath and 
West of England Society, which com- 
menced the publication of its * Transac- 
tions' nearly seventy years ago, have been 
very uscfiil auxiliaries, if not promoters 
of agricultural improvement. Until within 
the last few years, the exertions of Agri- 
cultural Societies have been too exclu- 
sively devoted to the improvement of 
Stock. 

With the establishment of the * Royal 
Agricultural Society of England' a new 
sera commenced in the history of institu- 
tions for the improvement of English 
agriculture. This Society, when it was 
established, in May, 1838, consisted of 
466 members. At tiic first anniversary, 
in May, 1839, the number of members 
had increased to 1104; in May, 1840, 
there were 2569 members ; in December 
of the same year, 4262; in December, 
1841, 5382 ; in May, 1842, 5834 ; and by 
tiie J&Jlowing May, 1843; the number had 



been increased by the election of I4Si. ' 
new members. At the sixth annivenarf- ' 
of the Society, in May, 1844, the mmibar. 
of members was 6927« of whom 274 had 
been elected in the preceding three and • 
half months ; and there had previously 
been struck off the list 249 names of 
members who were either dead or had: 
not paid their subscriptions. The number: 
of life-governors (who pay on admission^ 
the sum of 50l.) was 95 in May, 1844 ; and: 
there were 214 annual governors, who par 
5/. yearly ; of life members, who pay loL 
on admission, there were 442 ; and of an* 
nual memben, who pay \L yearly, there 
were 6161. At the above date, the 
funded property of the Society amounted 
to 7700^, and the current cash balance to 
20002. On the 26th of March, 1840, 
the Society received a charter of inoor* 
poration, on which it assumed the design 
nation of the * Royal Agricultural Society 
for England.' By the 22nd rule of tibie 
Society, " No question shall be discussed 
at any of its meetings of a political 
tendency, or which sS&U. refer to any 
matter to be brought forward, or pend- 
ing, in either of £e Houses of Parlia- 
ment ; " and this rule is made permanent 
by the charter of incorporation. The 
objects of the Society, as set forth in the 
charter of incorporation, are: 1. To em- 
body such information contained in agri- 
cultural publications and in other scienti- 
fic works as has been proved by practical 
experience to be useful to the cultivators 
of the soil. 2. To correspond with agri- 
cultural, horticultural, and other scien- 
tific societies, both at home and abroad, 
and to select from such correspondence 
all information which, according to the 
opinion of the Society, may be likely to 
lead to practical benefit in the cultivation 
of the soil. 3. To pay to any occupier 
of land, or other person, who shall un- 
dertake, at the request of the Society, to 
ascertain by any experiment how far 
such information leads to useful results 
in practice, a remuneration for any loss 
that he may incur by so doing. 4. To 
encourage men of science in their atten- 
tion to the improvement of agricultural 
implements, the construction of iarm- 
buUdings and cottages, the application of 
chemistrv to. the general nnrposes of 
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ipieiilti]ie» the destmctioii of insectB in- 
jniooB to 'vegetable Ufe, aiid the eradi- 
■doa of weeds. 5. To promote the dis- 
coToj of new Ysrieties of grain, and 
othwegetablea, usefhl to man, or fbr the 
hod of domesdc animals. 6. To collect 
mftnnatioii with regard to the manage- 
■CDt of woods, plantations, and fences, 
nd on every other Bab)ect connected with 
mil improyement 7. To take mea- 
nres for the improvement of the ednca- 
tioD of those who depend upon the culti- 
vitioa<^11ie soil for their support 8. To 
tike measures for improving the vete- 
rioarj arty as applied to cattle, sheep, and 
pigs. 9. At the meetings of the Society 
in Ae ooontry, by the distribution of 
prises, and by other means, to encourage 
the best mode of form cultivation and the 
breed of live stock. 10. To promote the 
comfort and welfore of labourers, and to 
enooorage the improved management of 
their cottages and gardens. 

The Society has already directed its 
attention to nearly all the objects above 
mentioned. The country meetings of the 
Sodety, which take place annually in Jul;^, 
have nerhaps been more serviceable in sti- 
mulating agricnltural improvement than 
any other of the Society's operations, by 
eoQoentrating the attention of the Society 
ttjpon each part of the country in succes- 
Bon, and by ezdting the attention of 
och district to the objects which the 
Society is intended to promote. England 
tad Wales are divided into nine great 
districts, and a place of meeting in each 
ii fixed upon about a year beforehand. 
In 1839, the first meeting was held at 
(hdbrd; and others have been succes- 
avdy held at Cambridge, Liverpool, 
Bristol, and Derby. The meeting for 
1844 was held at Southampton; that 
for 1846 at Shrewsbury; in 1846, in 
some town in the Northern District; 
and in 1847 the circuit was completed 
by the meeting being held in the South 
Wales district The value of the prizes 
distributed in 1839, at Oxford, amounted 
to 7901. ; and at the Southampton meeting, 
m 1844, their value will exceed 14007. 
The show of agricultural implements at 
Derby comprised 700 difiPcrent articles, 
and ue aggregate value of implements, 

Ifinidinji^ to the selling price of each. 



declared by the makers, was about 74002. 
There can be no doubt that the mechanics 
of agriculture have made ffreat progress 
since the establishment of the Society. 
The opportunity of contrasting and esti- 
mating the utility of various implements 
used for similar purposes in different 
districts or in different soils, cannot foil to 
extend improvement from one district to 
another. It has been said that even down 
to the present time the north and west of 
England have little more acquaintance 
with the practices of each other than two 
distinct nations might be supposed to 
possess ; and one of the principal results 
effected by such institutions as the Royal 
Agricultural Society is to introduce the 
best practices of husbandry from the dis- 
tricts where agriculture is in its most 
improved state into those where it is 
most backward. Attached to the Society's 
house there is a reading-room, and a li- 
brary, to which has recently been added 
by purchase the books forming the library 
of the late Board of Agriculture. As a 
means of diffusing information on agri- 
cultural subjects, the publication of the 
* Journal ' of the Society was commenced 
in April, 1839, and it has at present a cir- 
culation of nearly 10,000. The prize 
essays and all other communications in- 
tended for publication in the ' Journal ' 
are referred to the Journal Committee, 
who decide upon the arrangements of 
the work. The * Journal,' contains be- 
sides very valuable contributions of a 
pi*actical as well as scientific character. 
Prizes have already been awarded for 
essays on the a^culture of Norfolk, 
Essex, and Wiltshire ; and the agriculture 
of Notts, Cornwall, and Kent, will .be 
the subject of essays to be sent in by 
March, 1845. 

The success of the Eoyal Agricultural 
Society has revived the spirit of exist- 
ing associations, or led to the forma- 
tion of new ones. Perhaps in no depart- 
ment of industry or science does mere 
exist so general a spirit of improvement 
at the present time as in the kindred 
branches of agriculture and horticulture. 
Some of the provincial agricultural so- 
cieties are on a scale which a few years 
ago could scarcclv have been anticipated 
of a central and metropolitan society-. 
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The Yorkshire Agricultural Society holds 
its annual show in the different towns of 
that county in rotation, a plan which is 
very successful in rendering them attrac- 
tive. Farmers' clubs have also recently 
become more numerous. They are emi- 
nently practical ; but the local results 
which they collect and discuss may be- 
come applicable to other parts of the 
country placed under similar circum- 
stances of aspect, soil, and situation. It 
would stimulate the exertions of these 
clubs, if a department of the * Journal of 
the Royal Agricultural Society' were re- 
served for some of the best papers read 
at their meetings. The annual report of 
every farmers' club should be transmitted 
to the secretary of the Royal Agricultural 
Society ; and the title at least of all papers 
read at tlie meetings during the year 
should be given in the * Journal.' 

The agriculture of Scotland has been 
largely indebted to the societies which 
have been established at different periods 
for its improvement. A ' Society of Im- 
provers in the Knowledge of Agriculture 
m Scotland ' was established in 1 723, and 
some of its Transactions were published. 
Th^ society becoming extinct was suc- 
ceeded by another in 1 755 ; and the society 
which now stands in the same relation to 
Scotland as the Royal Agricultural So- 
ciety to England was established in 1784. 
It is entitled the * Highland and Agri- 
cultural Society of Scotland.' The con- 
stitution and proceedings of the society 
are as nearly as possible similar to the 
English society. The society publishes 
quarterly a very excellent Journal of its 
Transactions, which has at present a cir- 
culation of 2300. The Agricultural Mu- 
seum at Edinburgh was assisted in 1844 
by a parliamenta^ grant of 5000/. 

In 1840 the * Royal Agricultural Im- 
provement Society of Ireland* was es- 
tablished on the plan of the Royal Agri- 
cultural Society of England ; and in May, 
1844, the number of subscribers was 58 L 
The society already possesses funded pro- 
perty to the amount of 4859/. Since its 
establishment great progress has been 
made in the formation of loc^l societies 
in communication with the central society, 
which is the best means of ensuring the 
support md co-operation of the agricul- 



tural class in every part of the coimtrjr. 
In 1841 there were only twenty-three of 
these bodies in existence, and at the hal^ 
yearly meeting in May, 1844, it was 
stated that the number was not less tium 
one hundred. A very judicious arrange- 
ment has been made relative to the pnm 
disti-ibuted at the local meetings, whidi 
are now given for operations in hushan? 
dry only, the premiums for stock being 
furnished by the local association. The 
society is establishing an agricnltura.. 
museum in Dublin for the reception of 
implements of husbandry, seeds, grasses* 
&c. ; it circulates practi<SEd informaticHi 
connected with husbandly by means of 
cheap publications ; and one of its objects 
is the organization of an agricultural 
college. 

In England there are no institutions <^ 
a public nature which combine scientific 
with practical instruction in agriculture. 
The advantage of establishing such an 
institution was suggested by the poet 
Cowley ; and in 1799 Marshall publ^hed 
' Proposals for a Royal Institute or Col- 
lege of Agriculture and other branches of 
Rural Economy.' There is the Sibthorpian 
Professorship of Rural Economy in the 
University of Oxford ; at the University 
of Edinburgh, a Professorship of agri- 
culture ; and at the University of Aber- 
deen there are lectures on agriculture. 
The botanical, geological, and chemical 
professorships and lectures in the difi 
ferent universities are, to a certain extent, 
auxiliary to the science of agriculture.- 
In the absence of such establishments as 
the one at Grignon, in France, young 
men are sent as pupils to farmers in the 
counties where the best system of agri- 
culture is practised) especially Norfolk, 
Lincolnshire, Northumberland, and the 
Lothiaus ; but although this may be a 
good plan for obtaining practical know- 
ledge, it is imperfect as regards the know- 
ledge gained of the scientific principles 
of agriculture. The Earl of Ducie has 
established a model or example farm 
on his estate in Gloucestershire, where 
the scientific principles of agriculture are 
carried into operation ; but this is very 
different from an institution which im- 
parts a knowledge of these principles. In 
1839 the late B. F. Duppa, Esq., published 
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tihort pamphlet entitled 'Agricultural 
OoUeges, or Schools for the Sous of 
ItvnieTS. ' which contains many useful 
ngj^esticxis lor the establishment of such 
JBititBtions, He laboured indefiitigably 
m die promo'tioin of this object, and pro- 
biUj -would haire succeeded but for his 
piesiatare death. It is not improbable, 
mdeed, that before long an agricultural 
eoU^ge will be establiSied in England, 
with an example-form attached to it, as 
AeCSrenoester Farmers' Club, under the 
aapieea of several noblemen and the 
nriaeipal landowners of the district, have 
Mned prc^oaals for such an institution ; 
■ad in Ifaj, 1844, the club announced by 
advertifiement their intention to apply for 
a charter of incorporation ; and also ad- 
Tertised for tenders of forms of from 300 



to 600 

Schools of industry, similar to the one 
establiahed by the late Rev. W. L. Rbam 
•tWinkfield, and by the Earl of Lovelace 
at Oddey, may be made the medium 
«f imparting an acquaintance with the 
primnples ofagriculture, which at present 
tbe labonrine classes do not usually ob- 
tiin. To Wmkfield school there are at- 
tidied about four acres of good land ; 
and nnder the guidance of so accom- 
plished an agriculturist as Mr. Rham 
the scholars enjoyed the advantage of 
pursoing all the details of the most skil- 
nd husbandry, and undergoing a course 
cf training in garden and form manage- 
ment of no ordinary excellence. On 
Mrs. Davies Gilberts estate there is a 
school of manual labour, and the prin- 
ciple on which it is established might 
periiapa be made conducive on a large 
•eale to the two objects of enabling Uie 
•eholars to acquire tiie elements of leam- 
iiu; and of fitting them by proper indus- 
trial training to become expert and in- 
dustrious in field and garden work. At 
the school here spoken of the master is 
paid one penny per week for each boy ; 
but the chief emolument of the master 
arises from the labour of the boys on 
die school land. Their time is divided 
into two portions, one part of which 
die master devotes to their instruction 
in reading, writing, &c., and in return 
for which they employ another por- 
tion of their time in cultivating his 



land. {Committee of Council on Eduem^ 
tion, 1844.) 

In Irelalnd the government afibrds di- 
rect encouragement to agricultural edu- 
cation through the instrumentality of 
the Board of National Education. Tbe 
persons who are trained for the office of 
teachers in the national schools are re- 
quired to attend the lectures of a profoa- 
sor of agricultural chemistrv ; and during 
a portion of the time occupied in prepar- 
ing for their foture duties they are placed 
at the model form at Glassueven, where 
they are lodged, and where, durinff five 
mornings of the week, the^ attend lec- 
tures on the j^rinciples ofagriculture ; and 
an examination subsequently takes place. 
On the sixth morning they are taken over 
the form, and the operations going for- 
ward are explained to them. The Board 
admits a certain number of in-door pupils 
for the term of at least two years, who 
pay lOL a year for board, lodging, and 
education. They work on the form, at- 
tend the lectures, and receive such instruc- 
tion as qualifies them to fill the office of 
bailiffs. There is likewise a class of 
schoolmasters trained to conduct agri- 
cultural schools. It is intended to es- 
tablish twenty-five agricultural model 
schools in difierent parts of the country. 
The Agricultural Seminary at Temple- 
moyle, six miles from Londonderry, is 
one of the most successful experiments 
which has yet been made in the United 
Kingdom to establish an institution for 
agricultural education. It was founded 
by the North West of Ireland Society. 
The plan is in some degree taken from 
the institution established by M. Fellen- 
berg, at Hofwyl, in Switzerland. In 1841 
the house contained 70 youne men, as 
many as it can accommodate and the £uin 
afford instruction to ; and there were 40 
applications for admission. The size of 
the form is 1 72 acres. An account of the 
institution and of the course of instruction 
will be found in the 'Minutes of the 
Committee of Council on Education,' 
p. 565, Svo. ed. 

Such societies as the Scottish Agricul- 
tural Chemistry Association, established 
at the close of 1843, are very well calcu- 
lated to advance the progress of scien- 
tific agriculture; and they can be es- 
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tablished in any district where a sufficient 
number of subscribers can be obtained to 
command the services of a competent 
chemist. Associations of this nature 
show how much can be done in this 
country without any assistance from the 
state. The object of the Scottish associa- 
Aon is the dif^on of existing informa- 
tion, theoretical and practical, by means 
of occasional expositions, addresses, and 
correspondence ; and secondly, the en- 
largement of the present store of know- 
ledge by experimental investigations of 
practical agriculturists in the field and of 
the chemist in the laboratory. Landed 
proprietors who subscribe twenty shillings 
yearly, and tenants who subscribe ten 
shillings yearly, are entitied to have per- 
formed aiialyses of soils, manures, &c., 
according to a scale fixed upon ; and if 
more than a certain number are required, 
a charge of one-half above the scale is 
made. Letters of advice, without an 
analysis being required, are charged 
28, 6tif., and at present the number wmch 
each subscriber may write is not limited. 
Every agricultural society subscribing 
5/. yearly to the fimds of the Association 
is entitied to one lecture from the chemist ; 
if 10/. to two lectures, &c. Counties 
which subscribe 20l. annually are entitied 
to appoint a member of the Committee 
of Management. The Society in question 
has rais^ a fund sufficient to defray all 
expenses for the ensuing four years. Tlie 
chemist of the association has his labora- 
tory at Edinburgh, but he is to visit va- 
rious parts of Scothmd according to cer- 
tain regulations. 

In France there are schools assisted by 
the state, where young persons can obtain 
instruction in agriculture both practical 
and theoretical. The principal institu- 
tion of this Idnd is that at Grignon, 
where one of the old royal palaces 
and the domain attached to it, consist- 
ing of 11S5 acres of arable, pasture, 
wood, and marsh land, has been given 
up on certain conditions. The professors 
are paid by the government, and the 
pupils are of two grades, one paying 
48/. a year, and the other 36/. ror the 
purpose of imparting theoretical know- 
ledge, courses of lectures are given on the 
blowing subjects : — 1. The rational prin- 



ciples of husbandry, and on the maDage» 
ment of a fiurm. 2. The prindples of 
rural economy applied to the employment 
of the capital and stock of the fiurm. 3. 
The most approved methods of keepiog 
farming accounts. 4. The construction 
of &rm-buildings, roads, and imfklements 
used in husbandly. 5. Vegetable phy- 
siology and botany. 6. Horticulture. 7. 
Forest science. 8. The general principles 
of the veterinary art 9. The laws re- 
lating to property. 10. Geometry ap- 
plied to the measurement and surveying 
of land. 11. Geometrical drawing dT 
farming implements. 12. Physics as ap- 
plied to agriculture. 13. Chemistry, as 
applied to the analysis of soils, manures, 
&c. 14. Certain general notions of mi- 
neralogy and geology. 15. Domestic 
medicine, applied to ue uses of husband- 
men. The practical part of the education 
is conducted on the following system i-^ 
The pupils are instructed in succession iu 
all the dififerent labours of the fitrm. 
Some, for instance, under the direction of 
the professor of tiie veterinary art, per- 
form the operations required by the 
casualties which are continually occurring 
in a numerous stock of cattle. Others 
are appointed to attend to the gardens, 
and to the following departments : woods 
and plantations; inspection of repairs 
taking place on the premises; making of 
starch cheese, and other articles; the 
pharmaceutical department; book-keep- 
ing and the accounts. A daily register 
is kept of the amount of the manure ob- 
tained from the cattle of every kind. A 
pupil newly entered is appointed to act 
with one of two years' standing ; and at 
the end of each week all are expected to 
make a report, in the presence of their 
comrades, of whatever has been done 
during the week in their respective de- 
partments. The professor, who presides 
over the practical part of their education, 
explains on the spot the proper manner of 
executing the various field operations; 
and he also gives his lectures on these 
different processes at the time when they 
are in actual progress. The professors 
in each department render their courses 
as practical as possible ; — ^thc professor of 
botany by herborizations ; the professor 
of chemistry by geological ezcursioDSi 



AGRICULTURE. 



t87] 



AGRICULTURE. 



fte profo gBor of mathematics, by eze- 
cntiDg^ on the ^an he has pointed out, 
the murwey and measurement of certain 
pordoDS of land. After two gears' train- 
ing in the theory and practice of rural 
eeoDomy, the pnpils undergo an examina* 
tk» from the professors coUecdTely, and, 
if satisflictory, a diploma is granted, 
which certifies to the capacity of the 
piq^ fcHT fulfillmg the duties of what 
may be styled an ''Agricultural En- 
gineer.'' 

InstitatioDS designed ibr the improye- 
ment of agriculture, and sup^rted by the 
state, have been established m most parts 
of Germany. In Prussia there is a public 
model fiurm and agricultural academy in 
nearly eveir province. The most im- 
portant of these institutions is the one at 
Mogelin, in Brandenburg, about forty 
miles from Berlin, which was founded by 
the late king. Von Thaer was at one 
period the director. The establishment 
ooDsiste of a college and a model farm of 
1200 acres. When visited by Mr. Jacob, 
in 1820 (' Agriculture, &c. of Germany'), 
there were three professors, who resided 
mxm the premises : one for mathematics, 
raemlstry, and geology; one for the ve- 
terinary art; and the third for botany 
and the use of the various ve^table pro- 
doctioiis in the Materia Medica, as well 
as finr entomology. Attached to the in- 
stitution ihere was a botanic garden, 
arranged on the Linnsean system; an 
herbarium; a museum containing skele- 
tons of domestic animals, models of agri- 
cultural implements, specimens of soils, 
&c The various implements were made 
in workshops upon the farm, and the 
pniHils were expected to acquire a general 
notion of the modes of constructing them. 
Tlie sum paid by each pupil was very 
high, not less than SOL a year. 

At Hohenheim, in the kingdom of 
Wirtemberg, two leagues from Stuttgard, 
an old palace has been appropriated as 
an agricultural college. The quantity of 
land attached to the institution is about 
1000 acres. The pupils are of two 
grades, and those belonging to the su- 
perior class pay for their board 150 
nmdns, and for their instruction 300 
florins a year, or altogether 37/., and 
extra expenses make the annual cost 



about 502. Natives of Wirtemberg are 
admitted at a lower rate than the sub- 
jects of other states. The higher data 
of students do not, as at Grignon, take 
part in the actual labours of husbandry, 
but the means of theoretical instruction 
are very complete. Lectures are deli- 
vered by twelve professors on the follow- 
ing subjects : — Mathematics and physics, 
chemistry and botany, technology, tillage 
and o&er departments of rural ec<Miomy, 
forestry, and the veterinary art The 
lectures are so arranged that they can be 
either attended in two half-years oi three 
or four. In the former case much pre- 
liminary information must have been 
acc^uired. There is attached to the insti- 
tution a small botanical garden ; a mu- 
seum of zoolo^cal, botanical, and mine- 
ralogical objects ; skeletons of domestic 
animals ; collections of seeds and woods; 
and a library of works on rural economy. 
The establishment also comprises a ma- 
nu&ctory of beet-root sugar, a brewery, 
a distillery of potato-spint, and there is 
an apartment devoted to the rearing of 
silkworms. A part of the farm is re- 
served for experiments. The second 
class of students do the manual labour, 
but they are nearly mdntained at the 
expense of the institution, and, when they 
can be spared from field-labour, they 
have the opportunity of attending the 
lectures at the coUe^. 

In Bavaria the kmg has given up the 
domain attached to the royal palace of 
Schleissheim for the purposes of a model 
farm ; but a great mistake has been made 
in selecting land much below the average 
standard of fertility, which, as well as 
land of extraordinary productiveness, 
should be avoided. It is on a much in- 
ferior scale to the establishment at Ho- 
henheim. In 1840 there were twenty- 
one scholars who paid about 15/. a year, 
and eleven who paid about 6/. The 
latter are merely field-labourers; and 
those who belong to the upper class are 
of about, the same grade as the second 
class at Hohenheim. 

There are agricultural institutions sup- 
ported by the state at Vienna, Prague, 
Pesth, and various other places in the 
south-east of Europe. (On public Insti- 
tutioHS for the Advancement of Agriculr 
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iural Science, hy Dr. Daubeny ; Journals 
of Royal Agric. Soc. of England; Dr. 
Lindley's Gardeners Uhron. and Agric, 
Gazette, &c. &c.) 

AGRICULTURE, STATISTICS OF. 
In several countries of Europe there is 
a department of goyemment organized 
either for collecting the statistics of agri- 
culture or superintending institutions 
which have immediate relation to that 
branch of industry. In France these 
duties devolve upon a department of the 
Minister of Commerce and Agriculture. 
The management of the royal flocks, 
veterinary schools, and the royal studs ; 
the distribution of premiums in agri- 
culture ; the organization and presidency 
of the superior and special councils of 
agriculture, are comprised in the duties 
of this ministerial department. The coun- 
cils-general of agriculture, &c. in each 
department of France collect the agri- 
cultural statistics from each commune; 
and the quantity of land sown with each 
description of grain, the produce, and the 
quantity of live stook for the whole of the 
kingdom, are accurately known and pub- 
lished by the Minister of Commerce and 
Agriculture. In Belgium these &cts are 
ascertained periodicjdly, but not eveiy 
year. In the United States of Norm 
America, at the decennial census, an 
attempt is made to ascertain the num- 
ber of each description of live stock, in- 
cluding poultry; the produce of cereal 
grains, and of various crops ; the quan- 
tity of dairy, orchard, and garden pro- 
duce, &c., m each State. There are 
twenty-nine heads of this branch of in- 
quiry. The only countries in Europe 
which do not possess statistical accounts 
of their agriculture foimded on official do- 
cuments are England and the Netherlands. 
In England the quantities of com and 
grain sold in nearly three hundred market- 
towns, the quantities imported and ex- 
ported, and the quantities shipped coast- 
ways, are accurately known, but no steps 
are taken by any department of the govern- 
ment to ascertain the quantities produced. 
On the same principle that a census of 
the population of a country is useful, it 
must be useful to have an account of its 
productive resources. The absence of 
o/SemI information is supplied by esti- 



mates of a conjectural character, ibmided 
at best only on local and partial obser- 
vation. In France it is positively ascer- 
tained that the average produce <» wheat 
for the whole kingdom is under fourteen 
bushels per acre. In England it is known 
that the maximum produce of wheat per 
acre is about forty bushels, and that the 
minimum is about twenty bushels. The 
usual conjecture is that the average pro- 
duce of the kingdom in years of fkir crops 
is about twenty-eight bushels, but the 
total superficies sown with wheat or any 
other grain, and the total quantity of the 
produce, are matters simply of conjecture. 
The only statement the public or even 
the government are in i)06se8sion of in 
respect to the quantity of land cultivated 
and uncultivated, and of land incapable 
of producing grain or hay, in Great Bri- 
tain, rests upon the authori^ of private 
inquiry made by one person, Mr. Couling, 
a civil engineer and surveyor, who gav9 
the details to the parliamentary commit- 
tee on emigration m 1827, now seventeen 
years ago. As there is an account pub- 
lished weekly in the * Lcmdon Gazette^ 
of the quantity of each description of 
grain sold in nearly three hundred market- 
towns in England, with the average prices, 
and the quantity of foreign com and grain 
imported is also officially publish^ it 
would be putting into the hands of the 
community very important elements of 
calculation in reference to the supply of 
food, if they could also learn after each 
harvest what had been the breadth of 
land under cultivation for each species 
of produce respectively, and the amount 
of produce harvested. The result could 
not fail to be felt in greater steadiness of 
price, which is particularly desirable for 
the interests of the tenant farmer, and 
also highly advantageous to the public. 
For example, the harvest of 1837 was 
deficient to so great a degree, that before 
the produce of 1838 was secured the 
great superabundance of the two preced- 
ing harvests was all consumed, and the 
stock of grain was more nearly exhausted 
than it was ever known to have been in 
modem times. A reasonable advance of 
pr ce would have checked consumption, 
which, as n^gards wheat, had been going 
on with onwontea profusion, but io 
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August, September, and October, 1837, 
the markets fell from 60«. Id. to 51«. per 
qnarteTy and it was not mitU the middle 
of the following May that the average 
was again as high as it had been just be- 
fi)i>e &e harvest of 1837. By the third 
week in Augost, 1838, the average had 
risen to upwards of 73«., and wheat was ad- 
missible at the lowest rate of duty. The 
buyers consequently resorted suddenly to 
nearly every corn-market in Europe, and 
prices, aided by a wild spirit of specula- 
tion, which subsequently was productive 
of great loss to importers, rose enormously. 
It is contended that these losses and the 
fluctuation of prices would not have oc- 
curred if the produce of the harvest of 
1837 had been more accurately known. 
(^On the Collection of the Statistics cf 
Agriculture by G. K. Porter, Esq., of 
the Board of Trade.) The probable ope- 
ration which statistical facts officially col- 
lected would have upon agricultural im- 
pTov^nent is thus adverted to by Mr. 
Porter : — " It has been stated that if all 
England were as well cultivated as the 
oounliesof Northumberland and Lincoln, 
it would produce more than double the 
quantity that is now obtained. ... If 
the cultivators of land, where agricultural 
knowledge is the least advanced, could 
be brought to know, upon evidence that 
could not admit of doubt, that the farmer 
of Northumberland or Lincolnshire pro- 
cured, from land of fertility not superior 
to his own, larger and more profitable 
crops than he is in the habit of raising, 
is it likely that he would be contented 
with his inferiority?" In 1836 the late 
Lord Sydenham, while president of the 
Board of Trade, in order to test the pro- 
bability of success that might result from 
a more extended attempt, caused circular 
letters contsdning fifty-two simple but 
comprehoisive queries relating to agricul- 
ture to be sent to each clergyman in the 
one hundred and twenty-six parishes of 
Bedfordshire. Out of this number only 27, 
or about one in five, rej^ied, and further 
inquiry was abandoned. The tithe commis- 
noners make returns of the crops in all 
parishes, but they do not do so simultane- 
ously. There is, however, no insuperable 
difficulty in collecting the national statis- 
tics of agriculture, whenever government 



thinks fit to undertake such a duty« On 
the 18th of April, 1844, on a motion in 
the House of Commons for 3n address to 
the queen praying for the establishment 
of some method of collecting agricultural 
statistics, the vice-president of the Board 
of Trade, on the part of the government, 
concurred in the object of the motion, 
but from various causes he declined at 
that time giving the motion his support. 
The yearly expense of the inquiry would 
be from 20,000/. to 30,000/. ; and pro- 
bably not a lon^ period will elapse be- 
fore the appropnate machinery will be in 
operation. In this way can government 
advance the interests of agriculture and 
of the public at the same time. In a 
country like England, which abounds with 
men of rank, wealth, and intelligence, who 
enga^ in scientific agriculture as a fa- 
vounte pursuit, it is quite unnecessary for 
the government to assume the superinten- 
dence of matters which relate to practical 
agriculture ; but this may be done with 
propriety in other countries, which are 
placed in different circumstances. 

AIDE-DE-CAMP, a French term, de- 
noting a military officer usually of the 
rank of captain, one or more of whom is 
attached to every general officer, and con- 
veys all his orders to the different parts 
of his command. A field-marshal is en- 
titied to four, a lieutenant-general to two, 
and a major-general to one. The king 
appoints as many aides-de-camp as he 
pleases, and this situation confers the 
rank of colonel. In January, 1844, the 
number of aides-de-camp to the queen 
was thirty-two. There were also eleven 
naval aides-de-camp to the queen, one of 
whom, of the rank of admiral, is styled 
first and principal aide-de-camp, and has 
a salary of 365/. per annum; and ten 
others, of the rank of captain, have 
182/. 11«. per annum. There are also 
two aides-de-camp appointed by the queen 
from the officers of the Royal Marines, 
whose salary is the same as that of the 
naval aides-de-camp. 

AIDS (directly from the French Aides^ 
which in the sense of a tax is used only 
in the plural number). Under the feudal 
system, aids were certain claims of the 
lord upon the vassal, which were not so 
directiy connected with the tenure of 
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land as reliefi, fines, and escheats. 
The nature of these claims, called, 
in the Latin of the age, Aoxilia, seems 
to be indicated by the term : they were 
originally rather extraordinary grants 
or contributions than demands due ac- 
cording to the strict feudal ^stem, 
though they were cerudnly founded on 
the relation of lord and vassal. These 
aids varied according to local custom, 
and became in course of time oppressive 
exactions. In France there were aids for 
the lord's expedition to the Holy Land, 
for manying his sister and eldest son, and 
for paying a relief to his suzerain on 
taking possession of his land. The aids 
which are mentioned in the Grand Cous- 
tumier of Normandy for knighting the 
lord's eldest son, for marrying his eldest 
daughter, and for ransoming the lord 
fh>m captivity, were probably introduced 
into England by the Normans. But other 
aids were also established by usage or 
the exactions of the lords, for, by Magna 
Charta, c. 12, it was provided that the 
king should take no aids, except the three 
above mentioned, without the consent of 
parliament, and that tiie inferior lords 
should not take any other aids. 

The three kinds of aids above men- 
tioned require a more particular notice, 
as this contribution of the vassal to the 
lord ibrms a striking feature in the feudal 
system of England. 

1. When the lord made his eldest son a 
knight; — this ceremony occasioned con- 
siderable expense, and entiUed the lord 
to call upon his tenant for extraordinary 
assistance. 2. When the lord gave his 
eldest daughter in marriage, he had her 
portion to provide, and was entitied to 
claim a contribution from his tenants for 
this purpose. The amount of these two 
kinds of aid was limited to a certain sum 
by the Statute of Westminster 1, 3 Ed. I. 
c 36, namely, at 20«. for a knight's fee, 
and at 20«. for every 20/. per annum 
value of socage lauds, and so on in pro- 
portion. It was also provided that the 
aid should not be levied to make his son 
a knight until he was fifteen years old, 
nor to marry his daughter untu she was 
seven years old. 3. The third aid, 
which was to ransom the lord when taken 
prisoner, was of less frequent occurrence 



than the other two^ and was uncertain in 
amount ; for if the lord were taken pi* 
soner, it was necessary to restore him, 
however exorbitant the ransom might be. 
In the older treatises on feudal tenures 
there is much curious matter upon the 
various kinds of aids. Aids for knitting 
the lord's sou and marrying the lord's 
daughter are abolished by ue stat. 12 
Car. II. c. 24, and tiie aid for ransoming 
tiie lord's person is obsolete. 

Aids is also a general name for tiie 
extraordinaiy grants which are made by 
the House of Commons to the crown for 
various purposes. In this sense, aids, 
subsidies, and the modem term supplies, 
are the same thing. The aids were in 
&ct the origin of me modem system of 
taxation. 

Auxilia is the Latin word used by 
Bracton and other writers when they an 
speaking of the feudal aids above enu- 
merated. The word Aide is not derived 
from the Latin Auxilium, but firom the 
Low Latin Adiuda, (Du Cange, Ohss, 
Med, et Infim. Latin,) The Spanish 
form ayuda, * assistance,' and the Italian 
aiuto, also clearly indicate the ori^ oif 
the word * aide,' which is from the par- 
ticipal form aidjuta of the Latin verb 
adjuvare, 

ALBINATUS JUS. [Aubaine.] 

ALDERMAN. This word is from 
the Anglo-Saxon ecddomum or eoldorman. 
The term ealdorman is composed of eatdor^ 
originally the comparative degree of the 
adjective ecddf *old,' and man; but the 
word ealdor was also used by the Anglo- 
Saxons as a substantive, and as such it 
was nearly synonymous with the old 
English term elder, which we so often 
meet with in the English version of the 
Bible. A prior of a monastery was 
called Templea-ealdor ; the ma^strate of 
a district, Hiredes-ealdor ; the magistrate 
of a hundred, Hundredes-^aldor, &c. In 
a philological sense, the terms ealdor and 
ecUdorman were synonymous and eqmva- 
lent; but in their political acceptation 
they differ, the former being more gene- 
ral, and, when used to express a spedfie 
degree, commonly denoting one uiat is 
lower than ealdorman. In both terms the 
notion of some high office, as well as that 
of rank or dignity, seems to be inherent ; 
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.but ealdonmm at the same time expressed 
a definite degree of hereditary rank or 
nobility -whic^ ealdor does not so neces- 
sarily in^tly. Princes, earls, governors 
of provinces, and other persons of distinc- 
tion, were generally termed Aldermen 
by the Anglo-Saxons. Bnt besides this 
general signification of the word, it was 
also applied to certain ofiicers ; thus there 
was an Alderman of all Englemd {cUder- 
moMnmB totius AngUce), the nature of 
whoae ofllee and duties the learned Spel- 
■an says ''he cannot divine, unless it 
eorreqponded to the office of Chief Justi- 
ciary of Es^and in later times." There 
was also a ^ng's Alderman {aldermoMmiu 
rtgiB\ who hitt been supposed to have 
Wen an oocamonal jud«;e, with an autho- 
rily or ocNomission mm the kin^ to 
adminifiter justice in particular distncts : 
It is Tery possible, however, that his 
dotiea may nave resembled tiioee exer- 
eised by toe king's sergeant in the time 
of Bra^bm, when tiiere are strong traces 
of the existence of an officer so called, 
appcnnted by the king for each county, 
and whose dn^ it was to prosecute pleas 
of the crown m the king's name. Spel- 
man, however, doubts whether the King's 
Aldaman may not have been the same 
person with the Alderman of the county, 
who was a kind of local judge, intrusted, 
to a certain extent, with the administra- 
tion of <nvil and criminal justice. Besides 
those above mentioned, tiiere were also 
Aldermen of cities, boroughs, and casties, 
and Aldermen of hundreds. 

In modem times. Aldermen are indi- 
^oals invested with certain powers in 
aranicipal corporations, either as civil 
ma^strates themselves, or as associates 
to the chief civil magistrates of cities 
or corporate towns. The functions of 
Aldermen, before the passing of the Mu- 
I nidpal Corporations Act, varied some- 

Iwhat, according to the several charters 
under which they acted. 

In the municipal boroughs of England 
and Wales as remodelled by 5 & 6 Wm. 
lY . c 76, the resident burgesses elect coun- 
dllors, who, in the larger boroughs which 
are divided into four or more wards, must 
be burgesses possessing at least 10002. in 
nroperty or rated at 30?. annual >alue ; and 
m ue smaller borou^^ they must possess 



at least 500/. in property or be rated at 
1 5/. per annum. This principle of qoaU- 
fication by propert^r had no existence 
under the old municipal system. The 
councillors thus elected W the burgesses 
at lar^ hold office for three years, and 
one-third of their number go out annu- 
ally. The aldermen are elected by the 
council from its own number for six 
years, and one-half go out every three 
years. One-fourth of uie municipal coun- 
cil consists of aldermen, and three-fourths 
of councillors; but the only difierenoe 
between them is in the mode of election 
and in their term of office. In the 178 
municipal boroughs remodelled by the 
act above mentioned, there are 1080 al- 
dermen, and of course 3240 cooneiUors. 
The number of councillors varies from 
12 to 48, according to the siae of the 
borough, and the number of aldermen 
firom 4 to 16. 

In the Corporation of London, which is 
not remodelled by the 5 & 6 Wm. IT. 
c 76, the Court of Aldermen consists of 
twenty-six Aldermen, including the Lord 
Mayor. Twenty-five dTthese are elected for 
life by such freemen as are householders 
of the wards, the house being of the an- 
nual value of 102., and tibe freeman paying 
cerbun local taxes to Ihe amount of 80s., 
and bearing lot in the ward. In this way 
twenty-four of the wards, into which the 
city is divided, send up one alderman each : 
the two remaining wards send up another. 
The twenty-sixth alderman belongs to a 
twenty-seventh nominal ward, whidi com- 
prehends no part of the eitv of London, 
but only the dependeney of Soutiiwark. 
This alderman is not elected at all, but, 
when the aldermancy is vacant, the other 
aldermen have, in seniority, the option of 
taking it ; and the alderman who does take 
it holds it for lif^ and thereby creates a 
vacancy as to the ward for which he for- 
merly sat The Court of Aldermen pos- 
sess me privilege of rejecting, without any 
reason assigned, any person chosen for Al- 
derman by the electors, and, after three 
such rejections, of appointing an alderman 
to the vacancy. The Lord Mayor is ap- 
pointed from such of the aldermen as 
have served the office of Sheriflf. Of 
these the Common Hall names two, and 
of these two the Court of Aldenoiea 
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selects one. The Court of Aldermen is 
the bench of magistrates for the city of 
London, and it possesses also authority of 
a judicial and legislative nature in the 
affairs of the corporation. Although the 
Aldermen form a part of the Court of 
Common Hall (which consists exdusively 
of freemen who are. liverymen), they are 
not in the habit of speaking or voting at 
elections, at least not in the character of 
Aldermen. They are members of the 
Court of Common Council, the le^sla- 
tive body of the corporation, which con> 
sists of 264 members, all of whom, ex- 
cepting the Aldermen, are elected an- 
nually by the same electors who elect 
the Aldermen. {Second Report of the 
Commisnoners of Cofporatum Inquiry, 
1837.) 

In the few boroughs which are not 
included in the schedules of the Munici- 
pal Corporations Act the aldermen are 
elected according to custom or charter. 
. With the exception of the city of London, 
these boroughs are insignificant, and the 
corporation is little better than a nominal 
body. 

ALE, an intoxicating beverage com- 
posed of barley or other grain steeped in 
water and afterwards fermented, has been 
used from very early times. Pliny the 
Elder states that in his time it was used 
among the nations who inhabited the 
western part of Europe. He says {Hist. 
Nat,, xiv. 29, ed. Hardouin) that the 
Western nations have intoxicating liquors 
made of grain steeped, and that tiie mode 
of making them is different in the pro- 
vinces of Gaul and Spain, and their names 
different, though the principle is the 
same : he adds that in Spain they had the 
art of making these liquors keep. He 
also mentions the use of beer by the 
Egyptians, to which he ^ves the name 
of '* Zythum." The Spamsh name for it 
was " celia" or " ceria :" in Gaul it was 
called " cervisia," a word which was in- 
troduced into the Latin language, and is 
also preserved in the French " cervoise." 
(Pliny, XX. 25; Richelet, JHelionnaire.) 
Pliny evidently alludes to the process of 
fermentation, when he says that the foam 
(spuma) was used by the women for im- 
proving the skin of their feces. 
Herodotus, who wrote 500 yean before 



Pliny, tells us that the Eg^rptians used a 
liquor made of barley (li. 77). Dion 
Cassius says that the Pannonians made a 
drink of barley and millet (lib. xlix. 
c. 36, and the note in Reimar's edition). 
Tacitus states that the ancient Germanis 
** for their drink drew a liquor from baiv 
ley or other grain, and fermented it so as 
to make it resemble wine." (Tacitus, J)e 
Mor, Germ, c. 23.) Ale was also the 
fevourite liquor of the Anglo-Saxons and 
Danes; it is constantly mentioned as 
used in their feasts ; and before the intro- 
duction of Christianity among the North- 
em nations, it was an article of belief 
that drinking copious draughts of ale 
formed one of the chief felicities of their 
heroes in the Hall of Odin. The word 
ale is metonymically used as a term for 
a feast in several of the ancient Northern 
languages. Thus the Dano-Saxon word 
lol, the Icelandic 01, the Suedo-Gothic 
Oel, the Anglo-Saxon Geol, and our 
English word Yule are said to be syno- 
nymous with feast, and hence the terms 
iJeet-ale, Lamb-ale, Whitsun-ale, Clerk- 
ale, Bride-ale, Church-ale, Midsummer- 
ale, &c (Ellis's ed. of Brand's Anti- 
quities, i. p. 159, also p. 258.) Ale is 
mentioned as one of the lii^uors provided 
for a royal banquet in the reign of Edward 
the Confessor. If the accounts given by 
Isidorus and Orosius of the method of 
making ale amongst the ancient Britons 
and other Celtic nations be correct, it is 
evident that it did not materially differ 
from our modem brewing. They state 
** that the grain is steeped in water and 
made to germinate ; it is then dried and 
ground; after which it is infused in a 
certain quantity of water, which is after- 
wards fermented.*' (Henry's History of 
England, vol. ii. p. 364.) 

In early periods of the history of Eng- 
land, ale and bread appear to have been 
considered as equally victuals or absolute 
necessaries of life. This appears from 
the various assizes or ordinances of bread 
and ale {assises panis et ceruisia) which 
were passed from time to time for the 
purpose of regulating the price and qua- 
lity of chese articles. In the 51st year of 
the reign of Henry IIL (1266) a statute 
was ps^sed, the preamble of which al- 
ludes to earlier statutes on the same sub- 



ALE-CONNER. 



[98 J 



ALE<X)NN£R. 



jeet, by which a graduated scale was 
established for the price of ale through- 
oat Ehigland. It declared that ** when a 
quarter of wheat was sold for three shil- 
lings, or three shillings and four-pence, 
and a quarter of barley for twenty pence 
or twenty-four pence, and a quarter of 
oats for fifteen pence, brewers in dties 
could afford to sell two gallons of ale for 
a pomy, and out of cities three gallons 
for a penny; and when in a town (in 
burgo) three gallons are sold for a penny, 
out of a town they may and ought to sell 
four." In process of time this uniform 
scale of price became extremely incon- 
yenient; and by the statute 23 Henry 
VIII. c 4, it was enacted that ale- 
brewers should charge for their ale such 
prices as might appear convenient and 
sufilcient in the discretion of the justices 
of the peace or mayors within whose 
jurisdiction such ale-brewers should dwell. 
The price of ale was regulated by rules 
like those above stated, and the quality 
was ascertained by officers appointed for 
the purpose. [Ale-Conner.] 

AL&-CONNER. An ale-conner is an 
ale-kenner, one who kens or knows what 
good ale is. The office of ale-taster or 
ale-C(mner is one of great antiquity. 
Those who held it were called ** gusta- 
tores cervisiffi." Ale-conners or ale- 
tasters were regularly chosen everv yeaf 
in the court-leet of each manor, and were 
sworn to examine and assay the beer and 
ale, and to take care that they were good 
and wholesome, and sold at proper prices 
according to the assize ; and also to pre- 
sent all defaults of brewers to the next 
court-leet. Similar officers were also ap- 
pointed in boroughs and towns corporate ; 
and in many places, in compliance with 
charters or ancient custom, ale-tasters are, 
at the present day, annually chosen and 
sworn, though the duties of the office are 
&llen into disuse. In the manor of Tot- 
tenham, and in many others, it was the 
duty of the ale-conner to prevent un- 
wholesome or adulterated provisions being 
offered for sale, and to see that false 
balances were not u^ed. In 4 Jac. I. c. 5, 
which was intended for the prevention of 
drunkenness, the officers more especially 
charged with presenting offences against 
the apt were constables, churchwanieus, 



head-boroughs, tithing-men, ale-coimerB» 
and sidesmen. 

The duty of the ale-conners appointed 
by the corporation of the City of London 
is to ascertain that the beer sold in the 
city is wholesome, and that the measures 
in which it is given are fiiir. For this 
purpose they may enter into the houses of 
all victuallers ai»i sellers of beer within 
the city. The investigation is made four 
times in the year ; and on each occasion 
it occupies about fourteen days. The 
days are not publicly known beforehand. 
Southwark is not visited. The investi* 
gation into the wholesomeness of the 
article has fiillen into disuse. Fairness 
in the measures is ensured by requiring 
all pots to be stamped with the city arms, 
and the ale-conners report to the aldermer 
such houses as do not comply with the 
rule, and such as have pots with forged 
stamps. The number of pots annually 
stamped in the five years from 1829 to 
1833 averaged 5599 dozen. In 1829 
there were 7tiO houses on the ale-conners* 
lists, and in 1833 there were 780. The 
Commissioners of Corporation Inquiry 
state that in some instances the owners 
of the houses have refused to allow the 
officers to inspect; and that "till very 
recently the visit of the ale-conners to 
the several houses took place without any 
inspection being made.'' Each of the 
ale-conners has an annual salary of 10/. ; 
and besides this, "either by right or 
courtesy," they receive a small sum at 
each house where they visit, varying from 
2s. 6d. to U. The sums ^iven in this 
way have become smaller, smce the duty 
has been more carefiilly performed. In 
the first quarter of 1833 the ale-conners 
collected 39/. 17s.; and in the second 
quarter, 37/. 10s. 6d. The commissioners 
state that the income from this source is 
decreasing. Each ale-conner had, there- 
fore, at the time of the inquiry, a salary 
of about 35/. a year, paid by the City, 
{Second Report of Commissioners cf Cor- 
poration Inquiry, 1837.) In the municipal 
boroughs of England and Wales, to which 
the inquiries of the commissioners extend- 
ed (234 in number), there were found in 
I twenty-five boroughs officers called " Ale- 
Tasters ;" in six 2iey were termed " Ale- 
Founders ;*' and in four " Ale-Conners,'* 
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The ancient regulations which the ale- 
conners were appointed to cany into 
efi^ appear to have been dictatea by a 
regard to public health; but in modem 
times, when ale and beer had become 
exciseable commodities, llie restrictions 
and provisions introduced from time to 
time had for their object principally the 
security of the revenue and the convenient 
collection of duties. [Adulteration.] 
ALE-FOUNDER. [Ale-Conner.] 
ALEHOUSES. By Hie common law 
of England, a person nught open a house 
for the sale of beer and ale as fireely as 
he might keep a shop for the purpose of 
selling any other commodity; subject 
<mly to a criminal prosecution for a nui- 
sance if his house was kept in a disorderly 
manner, by permitting tippling or exces- 
sive drinkmg, or encoura^g bad com- 
pany to resort thither, to the danger and 
disturbance of the neighbourhood. But 
in course of time this restriction was 
found to be insufficient ; and in the eleventh 
year of the reign of Henry VII. (1496) 
an act was passed <* against vacabounds 
and beggers** (11 Hen. VII. c. 2), which 
contained a clause empowering two jus- 
tices of the peace " to rejecte and put awey 
comen ale selling in tonnes and places 
where they shall think convenyent, and 
to take suertie of the keepers of ale-houses 
of their gode behavyne by the discrecion 
of the seid justices, and in the same to be 
avysed and aggreed at the tyme of their 
sessions." This slight notice of the sub- 
ject in the statute 11 Henry VII. c. 2, 
Seems to have been entirely disregarded 
in practice; and a statute passed in 1552 
(5 & 6 Edward VI. c. 25) recites that « in- 
tolerable hurts and troubles to the com- 
monwealth of this realm doth daily grow 
and increase through such abuses and dis- 
orders as are had and used in common ale- 
houses and other houses called tippling- 
houses," and power was given to two jus- 
tices to fbrbid the selling of beer and ale 
at such alehouses ; and it was enacted that 
none should be suffered to keep alehouses 
unless tiiey were publicly admitted and 
allowed at the sessions, or by two justices 
of the peace; and the justices were di- 
rected to take security, by recognizances, 
fhxm all keepers of alehouses, against the 
asiDg of unJawM games, ana for the [ 



maintenance of good order therein ; whidi 
recognizances were to be certified to the 
quarter-sessions and tiiere reccnded. Au- 
tiiority is then given to the justices at 
quarter-sessions to inquire whether any 
acts have been done by alehouse-keepers 
which may subject them to a forfeiture 
of their recognizances. It is also pro- 
vided that if any person, not allowed by 
the justices, should keep a common ale- 
house, he might be committed to gaol for 
three days, and, before his deliverance, 
must enter into a recognizance not to re- 
peat his offence ; a certificate of the re- 
cognizance and the offence is to be given 
to the next sessions, where tiie offender is 
to be fined 20«. ITiis statute formed the 
oommenc^nent of the licensing system, 
and was the first act of the legislature 
which placed alehouses expressly under 
the control and direction of the local 
ma^strates; and alehouses continued to 
be rejp;ulated by its provisions, witiiout 
any mrther interference of the legisla- 
ture, for upwards of fifty years. 

In 1604 a statute was passed (2 Jac. L 
c. 9) expressly, as the preamble states, for 
the purpose of restrainmg the ** inordinate 
haunting and tippling in inns, alehouses, 
and other victualling houses." This act 
of parliament recites, that **the ancient, 
true, and principal use of such houses was 
for the lod^ng of wayforing people, and 
for the supply of the wants of sudi as 
were not able, by greater quantities, to 
make their provision of victuals, and not 
for entertainment and harbouring of lewd 
and idle people, to spend their money and 
their time in lewd and drunken maimer ;" 
and then enacts ** that any alehouse-keeper 
suffering the inhabitants of any city, town, 
or village, in which his alehouse is situ- 
ated (excepting persons invited by any 
traveller as his companion during his 
abode there ; excepting also labourers 
and handicraftsmen, on working-days, for 
one hour at dinner time to take their 
diet, and occasional workmen in cities, by 




»rking^, to continue drinking 
or tippling therem, shall forfeit lOs, to 
the poor of the parish for each offence." 
From the exceptions introduced into this 
Btatote, and also tram tiie preamUe, it is 
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iSiat, in tbe time of James I., it iras 
eommoQ finr coontry labourers both to eat 
their meals and to lodge in alehouses. 

Tne operation of the last-mentioned 
statute was limited to the end of the next 
session of parliament, in the course of 
▼111011 a statute (4 Jac. L c. 4) was passed, 
imposing a penalty upon persons selling 
beer or ue to unlicensed alehouse-keepers ; 
and by another statute (4 Jac L c. 5) of 
the same parliament, it was enacted that 

every person convicted, upon the view 
of a magistrate, of remaining drinking or 
ti|q;>ling in an alehouse, should pay a 
penalty of 3s, Ad. for each offence, and in 
defimlt <^ payment be placed in the stocks 
for four hours." The latter statute further 
directs that ** all ofiences relating to ale- 
houses shall be diligently presented and 
inquired of before justices of assize, and 
justices of the peace, and corporate magis- 
trates ; and that all constables, ale-conners 
[Alk-ConnerI and other officers, in their 
official oaths snail be charged to present 
such offences within their respective ju- 
risdictions." 

The next legislative notice of alehouses 
is in the 7 Jac I. c. 10, which, alter re- 
dtinff that ** notwithstanding former laws, 
the vice of excessive drinking and drunk- 
enness did more and more abound," enacts, 
as an additional punishment upoa ale- 
house-keepers offending against former 
statutes, tluit, "for the space of three 
years, thepr should be utterly disabled 
fixMn keepmg an alehouse." 

The 21 Jac. I. c. 7, declares that the 
above-mentioned statutes, having been 
firand by experience to be go^ and 
necessary laws, shall, with some additions 
to the p^ialties, and other trifling altera- 
tions, be put in due execution, and con- 
tinue for ever. 

A short statute was passed soon after 
flie accession of Charles (. (1 Car. I. c. 4), 
vhich supplied an accidental omission in 
die statutes of James; and a second 
(3 Car. I. c. 3) facilitates the recovery of 
tte 20s. penalty imposed by the statute of 
Edward VI., and provides an additional 
pimishnient, by imprisonment, for a second 
ind third offence. At this point all legis- 
ktive interference for the regulation and 
restri -udofsk of alehouses was suspended for 
aore than a century. 



The circumstances which led to di0 
passing of the above-mentioned statatet 
m the early part of the reign of James \^ 
and the precise nature of the evils alluded 
to in such strong language in the pre- 
ambles, are not described by any contem* 
poraneous writers. It appears, however, 
from the Journals, that these statutes 
gave rise to much discussion in both 
houses of parliament, and were not passed 
without considerable opposition. These 
laws never appear to have produced the 
full advantage which was expected. 
During the reign of Charles I. the com- 
plaints against alehouses were loud and 
frequent. In the year 1635 we find the 
Lond Keeper Coventry, in his charge to 
the jud^ in the Star Chamber previously 
to the circuits, inveighing in strong terms 
against them. (Howell's State Trials^ 
vol. iii. p. 835.) He says, " I account 
alehouses and tippling-houses the greatest 
pests in the kingdom. I give it you in 
charge to take a course that none be per- 
mitted unless they be licensed ; and, for 
the licensed alehouses, let them be but a 
few, and in fit places ; if they be in pri- 
vate comers and ill places, they become 
the dens of thieves — they are the public 
stages of drunkenness and disorder; in 
market-towns, or in great places or roads* 
where travellers come, they are neces- 
sary." He goes on to recommend it to 
the judges to ** let care be taken in the 
choice of alehouse-keepers, that it be nol 
appointed to be the livelihood of a great 
family; one or two is enough to draw 
drink and serve the people in an alehouse ; 
but if six, eight, ten, or twelve must be 
maintained by alehouse-keeping, it cannot 
choose but be an exceeding disorder, and 
the &mily, by this means, is unfit for any 
other good work or employment In 
many places they swarm by default of 
the justices of the peace, that set up too 
many ; but if the justices will not ob^ 
your charge herein, certify their de&ufl 
and names, and I assure you they shall 
be discharged. I once did discharge two 
justices for setting up one alehouse, and 
shall be glad to do the Uke again upon 
the same occasion." 

During the Commonwealth, the com- 
plaints against alehouses still continuedi 
and were of precisely t^ camft xoXxoft «a 
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those which are recited in the statutes of 
James L At the London sessions, in 
August, 1654, the court made an order 
for the regulation of licences, in which it 
is stated that the " number of alehouses 
in the city were great and unnecessary, 
whereby lewd and idle people were har- 
boured, felonies were plotted and con- 
trived, and disorders and disturbances of 
the public peace promoted. Among seve- 
ral rules directed by the court on this 
occasion for the removal of the evil, it 
was ordered that ** no new licences shall 
be granted for two years." 

During the reign of Charles IL the 
subject of alehouses was not brought 
in any shape under the consideration of 
the legislature ; and no notice is taken by 
writers of that period of any peculiar 
inconveniences sustained from them, 
though in 1682 it was ordered by the 
court, at the London sessions, that no 
license should in future be granted to 
alehonse^keepers who frequented conven- 
ticles. Locke, in his * Second Letter on 
Toleration,' published in 1 690, alludes to 
their having been driven to take the 
sacrament for the sake of their places, or 
** to obtain licences to sell ale." 

The next act of parliament on the sub- 
ject passed in the year 1729, when the 
statute 2 Geo. II. c. 28, §11, after reciting 
that " inconveniences had arisen in con- 
sequence of licences being granted to ale- 
house-keepers by justices living at a dis- 
tance, and therefore not tnily informed 
of the occasion or want of alehouses in 
the neighbourhood, or the characters of 
those who apply for licences, enacts that 
*'uo licence shall in future be granted 
but at a general meeting of the magis- 
trates acting in the division in which the 
applicant dwells." At this period the 
sale of spirituous liquors had become 
common; and in the statute which we 
have just mentioned a clause is con- 
tained, placing the keepers of liquor or 
brandy-shops under the same regulations 
as to licences as alehouse-keepers. The 
eagerness with which spirits were con- 
sumed at this period by the lower orders 
of the people in England, and especially 
in London and other large towns, appears 
to have resembled rather the brutal in- 
ieiapemnee ofa tribe ofs&v&ges than the 



habits of a civilized nation. Varioiis 
evasions of the provisions of the licensing 
acts were readily suggested to meet this 
inordinate demand ; and in 1 733 it became 
necessary to enforce, by penalty, the dis- 
continuance of the practice of ** hawking 
spirits about the streets in wheelbarrows, 
and of exposing them for sale on bulks, 
sheds, or stalls." (See 6 Geo. II. c. 11.) 
From this time alehouses became th« 
shops for spirits, as well as for ale and 
beer ; in consequence of which their due 
regulation became a subject of mucli 
greater difficulty than formerly ; and this 
difficulty was increased by the growing 
importance of a large consumption m 
these articles to the revenue. Besides 
this, all regulations for the prevention of 
evils in the management of alehouses 
were now embarrassed by the arrange- 
ments which had become necessary for 
the facility and certainty of collecting the 
Excise duties. 

In 1753 a statute was passed (26 Geo. 
II. c. 31) by the provisions of which, 
with some trifling modifications by later 
statutes, the licensing of alehouses con- 
tinued to be regulated for the remainder 
of the last century. This statute, after 
reciting that ** the laws concerning ale- 
houses, and the licensing thereof, were in- 
sufficient for correcting and suppressing 
the abuses and disorders frequently com- 
mitted therein," contains, among others, 
the following enactments: — 1. That upon 
granting a licence to any person to keep 
an alehouse, such person should enter into 
a recognizance in the sum of lU/. with 
sufficient sureties, for the maintenance of 
good order therein, 2. That no licence 
should be granted to any pei'son not li- 
censed the preceding year, unless he pro- 
duced a certificate of good character fiom 
the cler^pnan and tibc majority of the 
parish officers, or from three or four re^ 
spectable and substantial inhabitants, of 
the place in which such alehou^ is 
to be. 3. That no licence should be 
granted but at a meeting of magistrates, 
to be held on the Ist of September in 
every year, or within twenty days after- 
wards, an4 should be made for one 
year only. 4, Authority is given to 
any magistrate to require an alehouse- 
keeper, charged upon tiie information of 
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SBj peraon "with a breach <^ his reoQg- 
niwmce, to appear at the next quarter- 
aeMBOPa, where the &ct mar be tried by a 
jinjy ai>d in ease it is finmd that the oon- 
ditKnof the reoognuanoe has been broken, 
the reooffnizanoe is to be estreated into 
the E<x(£eqner, and the par^ is utterly 
disabled from selling ale or outer liquors 
for three years. 

By a statute passed in 1808 (48 Geo. 
in. c 143) a dmerenoe was introduced 
Into the mode of licensing not with a 
▼iew to the internal reguation of ale- 
hooses, but for purposes connected with 
die ejection of the revenue. The licence, 
which was fbrmerly obtained from the 
magistratea, was, by that act, to be 
gianled by die coomiissionen^ collectors, 
or simeryisors of Excise, onder certain 
spea£& directions, and upon the produc- 
tion by the applicant of a previous licence 
or allowance, granted by the magistrates, 
according to the provisions of the former 
statutes respecting licensing. 

The next act of parliament upon this 
subject was passed m 1822 (3 Geo. IV. 
e. 77), bat as that statute continued in 
tfpenAcfa for only a few years, it is un- 
necessary to specify its provisions further 
than to notice that the preamble states 
the insufficiency of the laws previously 
m Ibroe respecting alehouses, and that 
one of its provisions is considerably to 
increase the amount of the recognizances 
re<niired both from the alehouse-keeper 
and his sureties. 

In 1828 a general act to regulate the 

E'ng of alehouse licences was passed 
30. IV. c. 61), which repealed all 
r statutes on this subject, and enacts 
a variety of provisions, of which the fol- 
lowing are the most important: — 1. 
Licencea are to be granted annually, at a 
tpedal session of magistrates, appointed 
ttid summoned in a manner particularly 
directed, and to be called tne General 
Annual Licensing Meeting, to be holden 
ill Middlesex and Surrey, within the first 
ten days of March, and in every other 
place tMBtween the 20th of August and the 
14th of September. Any person who is 
refused a licence may appeal to the quar- 
ter-sessions ; and no justice is to act in 
an appeal who was concerned in the re- 
fiisal of the licence. 2. Eveiy person in- 



tending to apply for a licence must afSx a 
notice of his intention, with the name, 
abode, and calling of the applicant, on the 
door of the house which he wishes to open 
as an alehouse, and on the door of the 
church or chapel of the place in which it is 
situated, on three several Sundays, and 
must serve a copy of it upon one of the 
overseers, and one of the peace-officers. 
3. If a riot or tumult happens, or is ex- 
pected to happen, two iustices may direct 
any licensed alehouse-keeper to close his 
house; and if this order be disobeyed, 
the keeper of the alehouse is to be deemed 
not to have maintained good order there- 
in. 4. The licence is subjected to an 
express stipulation that the keeper of the 
house shall not adulterate his liquors; 
that he shall not use false measures ; that 
he shall not permit drunkenness, gaming, 
or disorderly eonduct in his house ; that 
he shall not suffer persons of notoriously 
bad character to assemble therein; and 
that (except for the reception of travel- 
lers) he shall not open his house during 
divine service on Sundays and holidays. 
5. Heavy and increasing penalties for 
repeated offences against the tenor of the 
licence are imposed; and ma^stratesat 
sessions are empowered to punish an ale- 
house keeper, convicted by a jury of a 
third offence against the tenor of his 
licence, by a fine of lOOi., or to adjudge 
his licence to be forfeited. 

Under the Metropolitan Police Act (2 
& 3 Vict, c 47), which under certain 
conditions may be extended to within 
fifteen miles of Charing Cross, all public- 
houses are to be shut on Sundays until 
one <f clock in the afternoon, except fiir 
refreshment of travellers ; and publicans 
are prohibited from supplying distilled 
liquors to persons under sixteen years of 
age, under a penalty for the first, second, 
and third offences of 20/., 40/., and 50/. 
This latter clause does not appear to be 
enforced. 

The closing of public-houses on Sunday 
mominss wiUiin the metropolitan police 
district nas met with general approbation. 
Taking the average of the first five months 
in the years 1838-39, the total number 
of drunken persons apprehended on the 
Sunday by tne police was 2301, and in 
tiu» fint five months after th& ive.ii wl 
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eame into operation the number was 
1328. The decrease -was most marked in 
the police divisions situated in the centre 
of the metropolis. In the Holbom divi- 
sion it was 48 per cent. ; in the Covent 
Garden division, 52 per cent ; and in the 
St. James's division, 79 per cent. (^StcUe- 
meiU of the Commissioners of Police, vol. 
iv., p. 268, of Journal of London Statisti- 
cal Societtf.) 

The next act of parliament which re- 
lates to the reflation of alehouses is the 
" act to permit the general sale of beer 
and cider by retail in England." (1 Will. 
IV. c. 64.) The following are the most 
material provisions of fiiis statute: — 

1. That any householder, desirous of sell- 
ing malt liquor, b^ retail, in any house, 
may obtain an Excise licence for tiiat pur- 
pose, to be granted by the Commissioners 
of Excise in London, and by collectors 
and supervisors of Excise in tiie country, 
upon payment of two guineas ; and for 
cider only, on payment of one guinea. 

2. That a list of such licences shall be 
kept at the Excise Office, which is at all 
times to be open to the inspection of the 
ma^strates. 3. That the applicant for a 
licence must enter into a bond with a 
surety for the payment of any penalties 
imposed for offences against the act. 

4. That any person licensed under the 
act, who shall deal in wine or spirits, 
shall be liable to a penalty of 20Z. 

5. That in cases of riot, persons so 
licensed shall close their houses upon the 
direction of a magistrate. 6. That such 

Sersons suffering drunkenness or disor- 
erly conduct in their houses shall be 
subject to penalties which are to be in- 
creased on a repetition of the offences, 
and the ma^strates before whom they 
are convicted may disqualify them from 
selling beer for two years. 7. That such 
houses are not to be open before four in 
the morning nor after ten in the evening, 
nor during divine service on Sundays and 
holidays. 

The effect of the above statute is to 
withdraw the authority of granting 
licences to houses opened for the sale of 
ale, beer, and cider only, from the local 
magistrates, in whose hands it had been 
exclusively Tested for nearly 300 years, 
MDd to supersede their direct and imme- 



diate superintendence and control of such 
houses. It creates a new clae» of ale- 
house keepers distinct from those who 
are licensed bv the magistrates, and who 
only are called licensed victuallers. The 
consequence of the facility of obtaining 
licences upon a small pecuniary payment^ 
and without the troublesome and expen- 
sive process directed by former statutes, 
was, as might be expected, a rapid and 
enormous mnltiplicaticm of afehooses 
throughout the country. 

But whatever might have been the 
state of these houses under the first Beer 
Act (1 Wm. IV. c. 64), there is no reasdn 
to believe that under existing acts Ihey 
are now any worse than the licensed pub- 
lic-houses. By 4 & 5 Wm. IV. c. 85, the 
preamble of which recited that much evil 
had arisen from the management of houses 
in which beer and cider are sold by retail 
under 1 Wm. IV. c. 64, it was enacted that 
each beer-seller is to obtain his annual 
Excise licence only on condition of placing 
in the hands of the Excise a certificate 
of good character signed by six rated 
inhabitants of his parish, none of whom 
must be brewers or maltsters. Such a 
certificate is not to be required in towns 
containing a population of 5000 and up- 
wards ; but the house to be licensed is to be 
one rated at 10/. a year. This act makes 
a difference between persons who sell a li- 
quor to be drunk on the premises and those 
who sell it only to be drunk elsewhere. 

By a Treasury order, beer sold at 
or under l^, a quart may be retailed 
without a licence : the officers of Excise 
are empowered to enter such houses and 
to examine all beer therein. 

The act 3 & 4 Vict, c 61, amends 
both of the above acts. It provides that 
a licence can only be granted to the 
real occupier of the house in which the 
beer or cider is to be retailed; and it 
raises the rated value of siich house to 
15/. in towns containing a population 
of 10,000 and upwards; in towns of be- 
tirixt 10,000 and 2500, to 11/.; and in 
towns of smaller size the annual value is 
to be not less than 8/. Every person ap- f 
plying for a licence is to produce a cer- * 
titicate from the overseer of his being the *' 
real occupier of the house, and of the ^ 
amount at which- it is rated. A refusal 'i 
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ant this certificate renders the over- 
liable to a penalty of 202. ; and any 
m Ibrging a certificate, or making 
\i a certificate knowing it to be fiilse, 
fi»rfeit502. 

le hours fiir opening and dosing 
fihops are now regulated by the above 
In London and Westminster, and 
in the boondaries of the metropolitan 
Dgfas, Ihey are not to be opened earlier 
Sve in the morning, and the hour of 
Dg IS twelve o'clock, but eleven o'clock 
y place within the Bills of Mortality, 
ly city, town, or place not containing 
e 2500 inhabitants ; and in all smjUler 
!8y five o'clock is tiie hoar for open- 
D^ ten o'clock fisr closing. On any 
lay. Good Friday, or Christmas-day, 
ly day appointed for a public fiist or 
ks^vrng, tiie houses are not to be 
ed before one o'clock in the after- 

• 

le houses of alehouse-keepers, other- 
called licensed victuallers, are not 
ipt from the window duty; but if 
lar-room be used solely for the sale 
im commodities, and not for the 
iainment of guests, the window of 
room is to & exempt from duty. 
amunication from Chsuicellor of Ex* 
ner to Liverpool Victuallers' Society, 
1, 1844.) The licensed victuallers 
table to have soldiers billeted upon 
« and they consider the non-exemp- 
fhnn the window duty a grievance, 
her traders, who have no such bur- 
, enjoy the benefits of this exemption. 
keepers of beer-shops who sell ale 
! oonsnmed on the premises, are liable 
kve soldiers billeted on them. 
le number of licensed victuallers in 
and and Wales has increased from 
17 in 1831 to 57,698 m 1843. The 
year which shows a decrease on the 
sding year was 1842, the number in 
having been 57,768. In 1840 there 
7610 houses occupied by licensed 
allers, the rental of which was under 
10,769 houses under 10/.; 20,185 
r 20/. ; and 5335 at and above 50/. 
le number of beer-shops of both 
es vras 44,134 in 1836, and they have 
aally declined to 36,298 in 1842, and 
'9 in 1843. In 1836 there were 
}4 retailers of beer to 
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on the premises; in 1842 only 81,8S1; 
and in 1843 the number was 81,227. 
In 1839, after a gradual increase in the 
preceding three years, the number of 
retailers who sold beer fi>r consumption 
elsewhere than on the premises was 
5941, and the number has smce regularly 
decreased to 4477 in 1842, and 4252 in 
1843. 

The retailers in dder and perry under 
the acts for the sale of beer were 1913 in 
number in 1835, and only 438 in 1842. 

Number of licensed victuallers and 
beer retailers in England and Wales 
who brewed their own beer, in 1843: — 
Licensed victuallers, 26,806 ; retailers <^ 
beer to be consumed on the premises, 
12,761 ; retulers of beer not to be con- 
sumed on the premises, 1245. Malt con- 
sumed by the above : — ^By licensed vic- 
tuallers, 7,567,945 bushels ; by retailers 
for consumption on the premises,2,76 1 ,6 72; 
by retailers for consumpticm elsewhere, 
397,188 bushels. ^ In the Country Excise 
Collections one half the licensed victual- 
lers brew ; and in London there are only 
10 who brew out of 4344. 

The victuallers and keepers of beer* 
shops who do not brew are of course si^ 
pli^ by brewers, of whom there were 2318 
m England and Wales in 1843, who used 
15,962,323 bushels of malt; rather more 
than one-third of this quantity of malt 
(5,349,143 bushels) being consumed by 
98 brewers in the London Excise CoUec* 
tion. Since 1785 brewers of beer for 
sale have been compelled to take out an 
Excise licence, the cost of which is in 
proportion to the quantity brewed. In 
1840, the number of brewers of strong 
beer not exceeding 20 barrels was 8232 * 
above 20 and under 50 barrels, 8821 
above 50 and under 100 barrels, 10,424 . 
above 100 and under 1000 barrel^ 16,634 
exceeding 1000 barrels, 1607. 

In October, 1830, the duty of 9«. pet 
barrel on strong beer, and Is. 11^ on 
table and small beer, was abolished. In 
the previous year the consumption of 
England and Wales was 6,559,210 bar- 
rels of strong and 1,530,419 barrels of 
small beer, wluch allows for upwards of 
21 gallons per head on the year's con- 
sumption. The produce of the duty was 
3,21 7,812/. With the fiaxae t9Hka oi ^^t) 
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the produce of this branch of revenue was 
only 79,414/. in ScotUnd : the beer duty 
in Ireland ceased in ] 796. The acta for 
dosing public houses on Sunday morn- 
ings and other days of religious service, 
bong limited to the metropolis and cer- 
tain towns, the 11 & 12 Vict c. 49 
enacts that no person in other parts of 
Oreat Britain shall open his house for 
the sale of fermented or distilled liquors 
before half-past twelve o*clock, or till 
the close of the morning service in the 
principal place of worship. 

ALIEN. An alien is one who is bom 
out of the ligeanoe (allegiance) of the 
kin^. ^Littleton, 198.) The word is 
derived irom the Latin alienua ; but the 
word used by the English or other law 
writers in Latin is alienegena. The con- 
dition of an alien, according to this de- 
finition, is not determined by place, but 
by allegumce [Allegiance], for a man 
may be bom out of the realm of Eng- 
land, or without the dominions of the kinff , 
and yet he may not be an alien. It is 
essential to alienage that the birth of the 
individual occurred in a situation and 
under circumstances which gave to the 
king of this country no claim to his alle- 
giance. 

The following instances will serve to 
illustrate the description of an alien. The 
native subject of a foreign country con- 
tinues to be an alien, though the country 
afterwards becomes a part of tiie British 
dominions. Thus, persons bom in Scot- 
land before the union of the crowns by 
the accession of James I., were aliens in 
England even (^ier that event ; but those 
who were bom afterwards were adjudged 
to be natural-bom subjects. This ques- 
tion was the subject of solemn discussion 
in the reien of that prince ; and tiie re- 

E>rted jud(gment of me court has guided 
wyers in all similar controversies. 
Persons bom in those parts of France 
which formerly belonged to the crown of 
England, as Normandy, Guienne, and 
Gascony, were not considered as aliens 
so long as they continued so annexed; 
and, upon the same principle, persons 
bom at this day in any of our colonial 
possessions are considered native subjects. 
A man, bom and settled at Calais whilst 
k was 2D the possession . of the English, 



fled to Flanders with hiswifi^ then pre^* 
nant; and tiiere, after the capture of 
Calais by the French, had a ion: the 
issue was held to be no aUeiL If the 
king's enemies invade the kingdom, and 
a cmid is bom among themi, the chUd is 
an alien. 

The children <^ ambassadors, and odier 
official residents in foreign states, have 
always been held natives of the ooimtry 
which tiiey represent and in whose ser- 
vice they are. This rule pevailod even 
at a time when the law of alienage was 
stricter than it now is. It has be^i rince 
so fkr extended by various enactments, 
that all children bom abroad, whose 
fiithers or grand&thers on the fathei^§ 
side were natural subjects, are now 
deemed to be themselves natural-born 
subjects, unless tiieir fiithers were liable 
to the penalties of treason or felony, or 
were in the service of a prince at war 
with this country. (25 Ed. III. st 2 ; 7 
Anne, c. 5 ; 4 Geo. II. c. 21 ; 13 Geo. III. 
c. 21.) 

The children of aliens bom in En^ 
land are, as a general rule, the same as 
natural-bom subjects: they are entitied 
to the same rights and owe the same alle- 
giance. But the children of a British 
mother by an idien are aliens if they are 
bom out of the kins's allegiance. 

It follows from me general prindplee 
of our law that a man may be subject to 
a double and conflicting alle^ance ; for, 
though he may become a citizen ot an- 
other state (the United States of America, 
for instance), or the subject of another 
king, he cannot divest himself of the duty 
which he owes to his own. So that, in the 
event of a war between the two states, he 
can take no active part on behalf of one, 
without incurring me penalty of treason 
in the other. This predicament may 
occur without any feult of the party; 
for the children of aliens are (except 
under peculiar circumstances) natural 
subjects of the state in which they were , 
bom : yet they may still be regarded as 
natural-bom subjects of the state to which , 
their parents owed allegiance. |, 

Except for the term of 21 years, by 7 (| 
& 8 y. c. 66, an alien cannot hold .lands ;j 
in England. If he purchase lands, he ^ 
takes them, but they are forfeited to the ^ 
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king after the &ct of purchase has been 
ascertained by a jury. These disabilitieB 
of an alien are founded on the nature of 
the tenure of land in England, which 
always implies fealty to some superior 
lord. It Allows from Hie notion of an 
ahen, that he cannot take land by descent, 
nw can he be entitled to land by the 
courtesy of EIngland. An alien woman 
Ib not entitled to dower of her husband's 
lands, unless she has been either made a 
denizen or naturalized. It is also said 
that ahe is entiUed to dower if she has 
married an Englishman by licence from 
the king. (^Cruise, Digest^ i. 159.) It 
has been sud that an alien cannot take 
land hj devise ; but there seems to be no 
I^gal principle which shall prevent him 
ftom taking by devise, any more than from 
taking by purchase : the only question is, 
£v whose benefit he takes, for he cannot 
iiold it for his own benefit. (Ld, Hard- 
idcke. Knight v. Duplessis, 2 Xea. 360.) 
An alien cannot be returned to serve on a 
JDiy, except where he is one de medietate 
Jaguae, that is, a jury of which one-half 
are foreigners. 

An alien may possess himself of goods, 
money in the rands, and other personal 
eflfects, to any extent. The law has, from 
a very earlj^ period, recognised his right 
ti> rende without molestation within the 
realm for commercial purposes. *' All 
merchants shall have safe and secure con- 
dnct to go out and to come into England ; 
ud to stay there, and to pass as well by 
bmd as by water, to buy and sell by the 
indent and allowed customs, without any 
evil tolls, except in time of war, or when 
diey are of any nation at war with us." 
{Magna Cltarta, art 48.) An alien mer* 
ibant enjoys the right to occupy a house 
lid premises, and may hold a lease for 
yean fi>r the convenience of merchandize, 
jet if he leaves the realm or dies, in the 
floe case his assignees, and in the other 
CMC his executors or administrators, can- 
BOt hare the lease, but it goes to the 
crown. It is usual in such cases for the 
erown to make a grant of the forfeited 
interest to some person who is the best 
entitled to it. By 3 & 4 Wm. IV. c. 64 
lod c. 55, aliens cannot hold British 
registered shipping nor shares therein. 
An alien who is settled in England as 



a merchant can only invest capital ii. 
foreign ships, which, in compliance with 
the navigation laws of other states, are of 
necessity manned with foreign seamen; 
and by a provision in our navigation laws 
a foreign ship can only import the pro- 
ductions of the country where she is re- 
gistered. A naturalized person cannot 
enjoy the advantages of a British subject 
under conmieroial treaties with foreign 
countries until seven years after he has 
been naturalized. An alien cannot be a 
member of parliament, nor can he vote in 
the election of a member of parliament 
(2 & 3 Wm. IV. c. 45.) But it has been 
established that the occupation of a dwell- 
ing-house by an alien gamed him a settie- 
ment (Rex v. Eastbourne, 4 East, 
103.) The Municipal Corporations Act 
(5 & 6 Wm. IV. c. 76, s. 4) debars aliens 
from exercising the municipal privileges 
of a burgess. 

The statute of 32 Hen. VIII. c. 16, 
which makes void all leases of dwelling- 
houses or shops to alien artificers or 
handicraftsmen, and imposes a penalty of. 
100& for granting such lease, is still un- 
repealed. An alien can and could from 
a very early period bring an action or 
suit in the EInglish courts in respect of 
personal property or contracts. An alien 
may dispose of his property by will. The 
droit d'aubaine, or right of succeeding to 
the effects of a deceased alien, formerly 
claimed by the crown of France, never 
prevailed in this country. Nor was it 
customary to enforce it even in France, 
except as a^nst the natives of a state in 
which a similar ri^ht was exercised. 
For some time previous to its abolition 
by the first Constituent Assembly in 1791, 
it was generally stipulated by foreign 
countries, in their treaties with France, 
that their subjects should be exempt from 
the law. [Adbaine.] This doctrine of 
reciprocity was adopted by the French 
Code {Code Civil, art. 726), but was 
abrogated in 1819, so far as the right of 
succession is concerned : so that aliens are 
now on the same footing in this respect 
with native Frenchmen throughout that 
kingdom. Aliens who are subject to any 
criminal proceeding in our courts of jus* 
ticc are in mast cases entiUed to trial by 
a jury de medietate linguae. 
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The disabilities of aliens may be par- 
tially removed by the king's letters- 
patent constituting the party a free deni- 
zen. From the date of the grant he is 
entitled to hold land, and transmit it to 
his after-bom children, and to e^joy 
many other privileges of a native subject 
But the most effectual method of na- 
turalizing an alien is by act of parliament, 
called a Naturalization Bill, by which 
he is admitted to every right of a natural- 
bom subject, except the capacity of sitting 
in parliament or the privy council, or of 
holding grants and offices of trust under 
the crown ; an exclusion dictated by the 
jealous policy of the legislature on the 
accession of the House of Orange. P^eni- 
zation; Naturalization.] 

The rights of aliens, enumerated above, 
must be understood to apply only to 
alien friends. Alien enemies, or subjects 
of a foreign state at war with this country, 
are in a very different condition, and may 
be said to possess very few rights here. 

As examples of the policy which has 
at different times been pursued in this 
country with reference to aliens, the fol- 
lowing historical notices may be interest- 
ing:— 

Magna Charta stipulates, in the article 
already cited, for the free access of foreign 
merchants for the purposes of trade, and 
its provisions were enforced and extended 
under the reiffns of succeeding princes. 

In the eignteenth year of Edward I. 
the parliament rolls contain a petition 
from the citizens of London, ** that foreign 
merchants should be expelled from the 
city, because they get rich, to the im- 
poverishment of the citizens ;" to which 
the king replies, that " they are beneficial 
and useful, and he has no intention to 
expel them." 

In the rei^ of Edward III. several 
beneficial privileges were conferred on 
aliens for tiie encouragement of foreign 
trade. 

Under Richard II. and lus successor 
statutes were made imposing various re- 
straints on aliens trading within the 
realm, and especially prohibiting internal 
traffic with one anotiier. Similar re- 
strictions were introduced in the reign of 
Richard III., chiefly with a view to ex- 
cJude them from reteii trade ; and in that 



of Henry VIII. -riolent insurrections 
against aliens were followed by repeated 
statutes, reciting the mischievous con- 
sequences attributed to tiie influx of 
foreigners, and laying greater impedi- 
ments in the way of tiieir settlement 
within the realm. Several acts of this 
description are still in force, though tiiey 
have fallen into practical disuse ; but the 
courts of law have always put on them a 
oonstraction the most favourable to fordgn 
commerce, agreeably to the opinion of 
Lord Chief Justice Hale, that <• the 
law of England hath always been very 
gentie in the construction of the disability, 
and rather contracting than extending it 
severely." (Ventris's SeportSf vol. i. p. 
427.) 

In the rei^ of James I. the kinff was 
strongly petitioned to adopt exclusive 
measures against the aliens, who had 
flocked into the kingdom from the Low 
Countries; but James, though he ac- 
quiesced to a certain extent in the object 
of the petitioners, seems hj no means to 
have participated in their feelings of 
enmity to aliens; for he profeases his 
intention ** to keep a due temperament 
between the interests of the petitioners 
and the foreigners;" and he especially 
commends <*meir industrious and se- 
dulous courses, whereof he wished his 
own people would take example." 

In the reign of Charles II. aliens were 
invited to settie in this country, and to 
engage in certain trades, by an offer of 
the privileges of native subjects. (15 
Chanes II. c. 15.) This statute was re- 
pealed by 12 8c 13 Wm. III. c2; but 
there is an unrepealed act of 6 Anne, 
which naturalizes all foreigners who shall 
serve for two years on board any ship of 
her majesty's navy or a British merdumt- 
ship. 

In the early part of the lost centny 
(1708) a bill was brought into parliament 
for the general naturalization of all foreien 
Protestants upon their taking certain oaus 
and receiving the sacrament in any Pro- 
testant churdi, and it passed notwith- 
standing the strenuous opposition of the 
city of London, who represented that 
they would sustain loss b;^ bein^ obliged 
to remit certain dues wmch ahens were 
obliged to pay. After nsmaining in oper»> 
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>r three yean, it was repealed on a 
rtion of its injurioos effects upon 
terests of natnral-bom subjects ; but 
nous bill for effecting this object 
ejected by the Lords. The reasons 
d against the measure will be found 
foiuth volume of Chandler's Com- 
Dtbaieg, p. 119-122. In 1748 and 
i measure similar to the act of 1708 
rought forward, and in 1751 it was 
. second time, but was dropped in 
[uencc of the death of the Prince of 
i, which disarranged the public 



m a review of the history of our 
, the inference seems to be, that 
igh the maxims prevalent in our 
of law have been generally favour- 
) aliens, and although the govem- 
appear to have been at all times 
le of the advantages resulting from 
ral reception of foreign settlers en- 

in trade, yet popidar prejudices 
been on the whole successfully ex- 
in impressing upon the legislature 
e jealous and exclusive ^stem. 
i Alien Acts (33 Geo. III. c. 4 ; 34 
III. c 43, 67» and others) were 
I entirely from political motives, 
rere mainly enacted on account of 
■eat number of foreigners who came 
glajid in 1792 and 1793. There is 
1 to believe that the crown has 
8 had the power of banishing aliens 
the realm, which these acts, how- 
expressly gave to it : at all events the 
- has undoubtedly been often exerted; 
: seems almost to be included in the 
ir prerogative of declaring war 
3t the whole, or any part, of a foreign 
However, either from want of 
t authentic precedents, or from a 
i to accompany the measure with 
sions not within the ordinary exer- 
of the prerogative, this power has 
een exercised of late years without 
auction of parliament. In 1827 a 
ire was introduced (7 Geo. IV. c. 
ir Uie general registration of all aliens 
Qg this country, and every foreigner 
required to present himself at the 
.-office. This act was repealed by 6 

IV. ell, but new provisions of a 
ir character were introduced. By 
clause masters of vessels arriving 



from foreign parts are to declare what 
aliens (mariners navieating the vessel 
excepted) are on board or have landed, 
under a penalty, for omission or for fidse 
declaration, of 20/., and 102. for each alien 
omitted. Every foreigner on landing is 
required immecbately to exhibit any pass- 
port in his possession to the chief officer 
of customs at the port of debarkation, and 
to state to him, either verballv or in writ- 
ing, his name, birth-place, and the country 
he has come from, under a penalty, wt 
neglect or refusal, of 2/. The officer of 
customs is to register this declaration, 
deliver a certificate to the alieu, and 
transmit a copy of the declaration to the 
secretary of state. On leaving the country 
the alien is required to transmit to the 
secretary of state the certificate granted 
him on landing. The act does not affect 
foreign ministers or their servants, nor 
aliens under fourteen years. The proof 
of non-alienage lies on the person alleged 
to be an alien. Under the former act 
aliens were required to present themselves 
at the Alien-office ; but this is no longer 
necessary. 

The registration clause is generally dis- 
regarded by foreigners, and is never 
enforced, for there is no provision in 
the act for recovering the penalty. In 
1842, out of 11,600 foreigners who were 
officially reported to have landed, 6084 
only registered according to the act ; but 
in the same year, out of 794 who landed 
at Hull, only one registered ; at South- 
ampton, out of 1174, not one; and of 
those who landed at London, not one- 
half. At Liverpool no remm was kept 
of the number of foreigners who landed, 
and there was no instance of one who 
registered. There are two alien clerks 
at the port of London, and one at Dover, 
but at other ports the business is done by 
the officers of customs. In the session of 
1843 a bill was introduced for increasing 
the facilities afforded for the denization 
and naturalization of foreigners ; but it 
met with opposition from the government, 
and was thrown out without a division. 

Under the Act 7 Geo. IV. c. 54, the 

number of foreigners who arrived and 

departed during the year was ascertained; 

but it is said that the papers have been 

I destroyed. The returns under the census 
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of 1841 do not distinguish foreigners from 
British subjects bom in foreign parts. 
The total number of foreigners and Bri- 
tish subjects bom abroad resident in 
Great Britain on the 6th of June, 1841, 
was 44,780, of Trhom 38,628 resided in 
England, and 19,931 of this number were 
returned in the counties of Middlesex 
and Surrey. The number of foreigners 
naturalized does not on an average exceed 
seven or eight a year, and the number 
who applv for letters of denization does 
not exceed twenty-five. 

The same classes of persons who are 
aliens, according to the law of England, 
are aliens accoraing to that of Scotiaud, 
and the statute law on the subject extends 
to that part of the empire. When an 
alien resident in Scotiand wishes to ac- 
quire the privileges of a British subject, 
the same rorms which, as above described, 
are applicable to England, are gone 
through with the same effect. They are 
consistent with the constitutional doctrine 
of the separate kingdom of Scotiand, in 
which, anterior to tiie Union, it appears 
that letters of denization could give a 
portion, but an act of parliament only 
could communicate the whole of the pri- 
vileges of a bom subject of the crown. 
The institutional writers maintain that an 
alien cannot hold any kind of heritable 
property in Scotland, but in the books 
there are only two cases on the subject, and 
in one the general question was evaided; 
in the other an alien was found not to have 
a sufficient tide to pursue a reduction of a 
conveyance of an estate. (Leslie r. For- 
bes, 9th June, 1 749, M. 4636.) If the rule 
that aliens cannot hold herita^ were 
strictiy interpreted, it would affect pro- 
perty which all classes of persons are in 
the practice of holding in Scotiand with- 
out molestation, but in the general case it 
would be difficult to find a form in which 
an alien's titie could be brought in ques- 
tion. It is questioned whether an alien 
in Scotiand who holds the statutory quali- 
fication may vote for a member of the 
House of Commons. The sherifis, who 
are judges in the registration courts, have 
given conflicting judgments on this point. 

The following are the laws as to aliens 
in Prance and the United States of North 
America, two countries with which Eng- 



lishmen are more closely coniiected than 
any other : — 

A child bom in Fraaee, of fofeiAD 
parents, may, within one year after he 
has attained the age of twenty-one, claim 
to be a Frenchman ; if he is not then resi- 
dent in France, he must declare his in- 
tention to reside there, and he must fix 
his residence there within one year after 
such declaration. An alien enjoys in 
Fnmce the same civil rights as those 
which Frenchmen enjoy in the country 
to which tiie alien belongs ; but he enjoys 
the ri^ht of succession in France, although 
this nght may not be granted to French 
dtizens in his own country.. An alien is 
allowed by the king's permission ^ordon- 
nanoe du roi) to establish his domicile in 
France ; and so long as be continues tore- 
side there, he enjoys all civil but not poli- 
tical rights ; but this enjoyment ceases im- 
mediately, the d(»nicile is lost. After an 
nnintermpted residence during ten years. 
by permission of the king an alien may 
become naturalized. {Cwie Civil, liv. 1, 
tit. 1. s. 9.) A foreigner can buy and 
hold land in France without obtaining 
any permission fh>m the crown or l^isp 
latnre. 

Upon the recognition of the indepen- 
dence of the United Stiites of North 
America by the treaty of Paris, 1783, the 
natural-bom subjects of the king of Eu^ 
land who adhered to the United States 
became aliens in England; and it was 
dedded that they beoEune incapable of 
inheriting lands in England. It had been 
previously decided in America that na- 
tives of Great Britain were aliens there, 
and incapable of inheriting lands hi the 
United States. Kent defines an alien to 
be "a person bom out of the jurisdiction 
of the United States ;** hut this definition 
is not sufficiently strict, for the son of an 
alien, which son is bom in the United 
States, is also an alien. • 

Congress has several times altered the 
law respecting naturalization, but chiefiy 
as to the period of previous residence. 
In 1790 only two years* residence was re- 
quired; in 1795 me term was prolonged 
to five years; and in 1798 to fourteen 
years. In 1802 the period of five years 
was again adopted, and no alteration in 
this respect has taken place. The benefits 
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•f nataraliation have always been con- 
iiied to ** free white persons ;" persons of 
mixed blood are excluded, as well as the 
African and other pure races, whether 
blaek or oopper-colonred. At what point 
a person of mixed blood could claim natu- 
ralization is doubtful. By an old law of 
Villoma, which was not repealed up to a 
recent period, a person with one-fourth 
of ne^ro blood is deemed a mulatto. 
An alien in the United States cannot 
have ftill and secure enjoyment of free- 
hold of land ; and if he does, the inhe- 
ritance escheats. He can neither vote at 
Sections nor hold public offices. Two 
years at least before he can obtain the 
priTil^;e8 of a natural-bom citizen he 
most appear m one of certain courts, or 
before certain officers, and declare on 
oath his intention to become a citizen of 
the United States, and to renounce his 
alleg^aiice to his own state or prince. 
When liie two years have expired, and if 
the country to which the alien belongs is 
at peace with the United States, he is 
next required to prove to the court, by 
his oath as well as otherwise, that he has 
resided five years at least in the United 
States, and one year in the state where 
&e court is held ; and he must show that 
he is attached to the principles and con- 
stitution of the United States, and is of 
good moral character. The court then 
requires that he should take an oath of 
fideli^ to the constitution, and likewise 
an oau by which he renounces his native 
all^;iance. He must also renounce any 
title or order of nobility, if he has any. 
Tlie children of persons naturalized ac- 
cording to this form, if they were minors 
at the time, are deemed citizens if they 
are then dwelling in the United. States. 
If an alien die^ in the interval be- 
tween having taken the preliminary steps 
towards his naturalization and the time 
of his admission, his widow and children 
become dtizens. If an alien resided in 
the United States previously to the 18th 
of June, 1812, the preliminary notice of 
two years is not necessary, nor if he be a 
minor under 21 and has resided in the 
United States during the three years pre- 
ceding his majority. In the case of an 
alien who has arrived in the United 
States after the peace of 1815, it is re- 



quired that he should not at any time 
have left the territory during the five 
years preceding his admission to citizen- 
ship. A naturalized alien immediately 
acquires all the rights of a natural-bom 
citizen, except eligibility to the office of 
President of the United States and of 

Soveraor in some of the states. A resi- 
ence of seven years, after naturaliza- 
tion, is necessary to qualify him to be 
a member of Congress. (Kent's Commett' 
taries, vol. ii. p. 50-75.) 

In 1804 Congress passed an act sup- 
plementary to the act of 1802, which 
contains a clause respecting the children 
of American citizens bom abroad, but it 
applies only to the children of persons 
who then were or had been citizens ; and 
Kent remarks {Commentaries, vol. ii. 
p. 53) that the rights of the children of 
American citizens bom abroad are left in 
a precarious state ; and in the lapse of 
time there will soon be no statute which 
will be available, in which case the Eng* 
lish common law will be the only prin- 
ciple applicable to the subject. 

Before the adoption of the present cen- 
stitution of the United States, the several 
states had each the privilege of conferring 
naturalization. Each state can still grant 
local privileges. There is a considerable 
diversity in the laws of different states 
respecting aliens. By a permanent pro-> 
vision in the state of New York, an alien 
is enabled to take and hold lands in fee, 
and to sell, mortgage, and devise (but 
not to demise and lease the same), pro- 
vided he has taken an oath that he is a 
resident of the state, and has taken the 
preliminary steps towards becoming a 
citizen of me United States. There are 
similar provisions in several of the other 
states. In New York resident aliens 
holding real property are liable to be 
enrolled in the militia, but they are not 
qualified to vote at any election, of being 
elected to any office, or of serving on a 
jury. In North Carolina and Vermont 
the constitution provides that every person 
of good character who comes into the 
state and settles, and takes an oath of 
allegiance, may hold land, and a^er one 
yea?8 residence he becomes entitled to 
most of the privileges of a natural-bom 
citizen. In Connecticut the su^riot 
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tourt, on the petition of any alien who 
has resided in the state six months, has 
the power of conferring upon him the 
same privileges, in regard to holding 
land, as if he were a natural-bom citizen. 
In Pennsylvania aliens may purchase 
lands not exceeding 5000 acres, and hold 
and dispose of the same as freely as citi- 
zens. In Georgia aliens can hold land, 
provided they register their names in the 
Superior Court No alien can act as ex- 
ecutor or administrator in this state. In 
Kentucky, after a residence of two years, 
an alien can hold land. In Indiana, 
Missouri, and Maryland the disqualifi- 
cation of an alien holding land is done 
awa^ with on his giving notice of an in- 
tention to become a citizen. Most, if not 
all, of the state legislatures are in the 
habit of granting to particular aliens, by 
name, the privilege of holding real pro- 
perly. (" Law relating to Aliens in 
United States," in Boston Almanac, 1835.) 

In the States generally, perhaps in all^ 
as in England, the alienage of a woman 
does not bar her right of dower. 

The following information is abstracted 
from evidence given by Harvey Crem, 
Esq., before the Select Committee on 
aliens, in 1843, and the information was 
stated to have been obtained from the 
ambassadors or ministers of the different 
Powers in London: — 

In Prussia, from the moment when an 
alien becomes a resident and places him- 
self under the protection of me laws, he 
enjoys the same rights as a natural-bom 
subject, and not only has he a right to 
vote in the election of members to the 
Provincial States, but he is also eligible 
himself as a member. 

In Saxony, by a law passed in 1834, 
an alien may acquire the privileges of a 
natural-bom subject by right of domicile, 
granted by the local authorities of each 
district, or by the purchase of real pro- 
perty, and in towns b^ obtaining the 
freedom of the corporation. In the two 
latter cases, tiie alien must have been in 
possession of his real property or of his 
freedom for five years, during which 
period he must have resided in the place 
where the property is, or in the town of 
which he has obtained the freedom. The 
ri^it of voting, eligibility as a repre- 



sentative of the Chambers of the King- 
dom, &c., depend upon the nature and 
value of the md property acquired, whe* 
ther a manor, a house in a town, &c. 
In Bavaria aliens can possess landed 

Sroperty, without the condition of resi* 
ence, but they are liable to the duties 
wluch attach to the property. Naturali- 
zation is obtained eitiier by marriage of 
a foreign woman with a Bavarian, by 
domicile and renouncing foreign alle- 
giance, or by royal decree) but a red- 
dence of six years is necessary before the 
full citizenship can be obtained. The 
privileges of an alien in Bavaria depend 
m some degree on the policy of the state 
of which he is a subject towards fo- 
reigners in general or Bavarians in par- 
ticular. 

In Wurtemberg an alien who wishea 
to be naturalized, first purchases landed 
property in or near the place where he 
intends to settie, by which he obtains the 
consent of the local authorities to rende 
among them (burger-recht). These con- 
ditions having been fiil^ed and the 
sanction of government obtained, the 
alien acquires the Staats-biirper recht, 
which gives him all the privileges of a 
natural-bom subject, and with uem its 
obligations, as liability to the military 
conscription, &c. The biirger-recht may 
give an alien all the municipal rights of 
a citizen in a town, while, as respects tht 
Staats-burger recht, which makes him t 
citizen of the state, he may still be an 
alien. 

In Hanover naturalization is acquired 
in one or other of the following ways: 
by marriage of a foreign woman with a 
Hanoverian subject; by the adoption by a 
Hanoverian of a foreigner as his child ; 
by holding any office under the govern- 
ment ; by becoming a member of a com- 
mune ; by the purdiase of a residence or 
freehold m any comiuune ; by the autho> 
rity of the State, independenUy of the will 
of the commune ; and by a residence of 
five consecutive years in any commune 
with the express approbation of the bailiff 
or mayor — the conditions in the two last 
cases being the possession of sufficient 
means of subsistence and an irreproach- 
able character. \ 

In Austria a residence cxf ten years if i 
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goificieiit in all cases to obtain natarali- 
zation. Whoever holds any office, either 
dvil or military, under we crown, is 
thereby naturalized. Merchants or mauu- 
flictnrers who come to settle in the country 
with tiKir fiunilies can obtain naturaliza- 
ti(m at once, if they are of good reputation 
and not in needy circumstances. Natn* 
ratiialdon confers, without any exception, 
an the rights and privileges of natural- 
bom subjects. 

The Act of the German Confederation, 
Art 18, gives to every German the right 
of holcUng civil and military offices in the 
diffin'ent states of the Con^eration. 

In Denmark, every foreigner who settles 
there with the intention of remaining, 
and who owns land of the value of 30,000 
crowns, or houses in the towns of the 
value of 10,000 crowns, or a capital of 
20,000 crowns in trade, acquires by that 
alone the right of demandmg letters of 
naturalization. Children bom in Den- 
mai^ of foreign parents, and persons na- 
turalized, are eli^ble to all public offices, 
widi one exception, which is this, a na- 
turalized foreigner does not become eli- 
gible as a deputy of the provincial States 
mitil he has resided for five years in the 
European dominions of Denmark, and re- 
nounced his forei^ allegiance. 

In the Hanseatic towns naturalization 
is acquired in the following manner : — In 
Lfibeck and its territory, any person of 
ren>ectabilit}% especially after a prolonged 
residence, is admitted as a citizen without 
difficul^, on showing, if required, that he 
bas 8um<nent means of subsistence. Let- 
ten of naturalization confer all the rights 
wfaidi natural-bom subjects enjoy. In 
Amborg an alien cannot hold landed 
property, but any persons taking up their 
MDft fide residence there may obtain 
letters of naturalization on payment of a 
moderate sum (a lew pounds, it is stated), 
apom which they enjoy all the rights of 
native citizens, with the exception of not 
bemg eligible to the order of the btirger- 
Kbaft ; but the restrictions in this case 
nply only to age and some other quali- 
fieatioiis* which are equally applicable to 
native citizens. No business can be 
traosacted by foreigners, until they have 
obtained the privilege of citizenship, and 
become members of some one of the guilds. 



Any foreigner may become a citizen by 

furchase. Jews cannot become citizens, 
n Bremen an alien obtains the rights of 
citizenship for a money payment, and by 
becoming a member of a commune. In 
Frankfort naturalization is obtained by 
gift for public services, by marriage, or 
by purchase, if the person desirous of be* 
coming a citizen can give satisfiewstory 
references as to character, station, and pro- 
perty. 

In Sardinia the power of conferring 
naturalization rests entirely with the king, 
and is never refused on any bon& fide ap- 
plication : a naturalized person enjoys all 
the privileges of a natund-bom subject 

In Portugal an alien of not less than 
twentyofive years of age can obtain let' 
ters of naturalization after two years' re- 
sidence, and provided he has the means 
of subsistence. The two gears' residence 
is dispensed with if the alien has married 
a Portuguese woman ; or has opened or 
improved a public road ; embarked money 
in trade ; improved any branch of arts ; 
introduced any new trade or manu&c- 
ture; or otherwise performed some ser- 
vice of public utility. 

In Belgium an alien cannot purchase 
or hold land. There are two kinds of 
naturalization, the petite naturalization 
and the grande naturalization. The first 
gives the alien some advantages, as the 
right to sue, &c. ; and the second, which is 
an act of the legislature, confers political 
privileges in atMitiou. 

In Switzerland naturalization is con- 
ferred in some cantons by the legislature, 
and in others by the executive. In 
Tessin a naturalized foreigner can only 
enjoy the full rights of citizenship after 
five years have elapsed from the date of 
his naturalization. In Thiirgau no one 
can hold any office under the government 
unless he has been a burgess of the can- 
ton at least five years. In Berne, Zurich, 
Vaud, Geneva, and most of the cantons, 
an alien obtains the full citizenship from 
the date of his naturalization. 

In Russia no foreigner, who does not 
become a " perpetual subject," can enjoy 
the rights and privileges attached to the 
g^ild of merchants. The commercial 
rights belonging to merchants Wft «i- 
joyed in tiieir charaictet «& ^•Q!s\&« qx «ik 
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itineraiit merchants. A foreigner who 
imports goods most sell them to Russians 
only. 

ALIMONY (from the Latin alinumium 
or alimonia, a word which is used by the 
classical writers, and signifies ** mainte- 
nance or support **). By the law of Eng- 
land a wife is presumed to have surren- 
dered the whole of her property to her 
husband upon marriage, and consequently 
to be entirely dependent upon him for her 
future maintenance. Upon this principle, 
it is reasonable that if a separation tsJses 

Slace, the wife should have a portion of 
er husband's estate allotted to her for 
her subsistence ; and this allotment, when 
made by the ecclesiastical courts, is 
termed ** alimony." The right of a wife 
to this provision depends, however, en- 
tirely upon the truth of the presumption, 
that she has not sufficient means, inde- 
pendentiy of her husband, to support her 
m her appropriate station in life ; for in 
cases where she has a separate and suffi- 
cient income beyond the husband's con- 
trol, the wife is. not entitled to alimony. 

Alimony, in common with other sub- 
jects of matrimonial litigation, &l\s pro- 
perly under the exclusive cognizance of 
tiie ecclesiastical courts ; for though courts 
of equity have not unfrequentiy decreed a 
separate maintenance resembling alimony, 
yet their interference in such cases seems 
to have proceeded upon the ground of 
enforcing some express agreement be- 
tween the parties, and is not founded 
upon the right of the wife to a portion of 
her husband's estate, resulting from the 
general principle above stated. In the 
ecclesiastical court, the allotment of ali- 
mony is incidental to a decree of divorce 
a mensa et thoro upon the ground of cruelly 
or adiUtery on the part of the husband. 
It may be either temporary or permanent : 
in the first case, while the proceedings in 
the suit for a divorce are depending, the 
court will, generally speaking, allot ali- 
mony to the wife pendente lite, or during 
tiie continuance of litigation ; and in the 
second case, when a decree of divorce has 
been obtained on either of the above 
grounds, a permanent provision may be 
ffiven to her ; in both cases the allotment 
js made in the form of a st'pend for her 
jnaintenance &om year tc year, and is 



proportionate to the estate of the hus- 
band. 

The amount of alimony depends wholly 
upon the discretion of the court, which is 
exercised according to the drcumstanoes 
of each particular case. In forming their 
estimate in this respect, the courts have 
held that, after a separation on account 
of the husband's misconduct, the wifb is 
to be alimented as if she were living with 
him as his wife ; they attend carefully to 
the nature as well as to the amount of 
the husband's means, drawing a distinc- 
tion between an income derived from 
property and an income derived from per- 
sonal exertion. The station in life of 
both parties, and the fortune brought bv 
the wife, are also considered ; and much 
stress is laid upon the disposal of the 
children and the expense oi educating, 
them. The conduct of the parties forms 
also a very material consideration: where 
the wife lias eloped from her husband, or 
where the sentence of divorce proceeds 
upon the ground of her adultery, the law 
will not compel the allowance of alimony. 
In assigning tiie amount of alimony in 
order to dii^urage vexatious litigation, 
as well as upon the just principle that 
innocence of miputed misconduct is to be 
presumed until the contrary is proved, 
alimony during the continuance of a suit 
is always much less in amount than per- 
manent alimony. Thus in the former, 
the proportion usually allowed is one- 
fifth of the net income of the husband ; 
in the latter, after a charge of cruelty or 
adultery on the part of tiie husband has 
been established, a moiety of the whole 
income is frequentiy given. This seems 
to be the result of numerous cases in 
which the amount of alimony has been 
decided ; but no general rule can be laid 
down upon this subject. 

The assignment of alimony during the 
continuance of a suit will not discharge 
the husband from liability for his wife's 
contracts ; but when the court has allotted 
her a permanent maintenance upon the 
termination of a suit, the wife is liable 
for her own contracts, and the husband is 
wholly discharged from them. On this 
ground, and witii a view to the protection 
of the husband, the ecclesiastical court 
has sometimes granted alimony in cases 
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where the wife, by her own profligacy or 
extrayaganoe, has thrown enormous ex- 
paue on her husband, and has thereby 
forfeited her equitable title to a subsist- 
cnoe from his estate. 

The equivalent in Scottish law to the 
term alimony is aliment or alimentary 
i^wance. Allowances coming under 
this character, or, as they may generally 
be described, periodical payments suffi- 
cient only for the bare support of the 
recipient, and made to him in the under- 
staading that he requires such an allow- 
■nee for his support, are not attachable by 
the process of arrestment [Arrestment]. 
A wLfe is entitied to aliment from her 
faosband when she is deserted bv him, 
when she is judicially separated f¥om 
him, and during the continuance of an 
aetkm of divorce, whether at his or her 
owB instance. She has no right to ali- 
ment in the case of a voluntary contract 
of s^aration. It is a general principle 
of the law of Scotland, mat a person who 
by disease or otherwise is unable to sup- 
port himself, is entitled to an alimentary 
allowance from the nearest relation he 
can prove capable of affording it, but the 
House of Lords have shown a disposition 
to restrict the operation of this principle. 
The fotfaer of an illegitimate child is 
bound to nnke an alimentary allowance 
in its fovour, the amount and the time 
during which it is to continue depend- 
ing on his rank and fortune. 

ALLEGIANCE, or LIGEANCE, is 
defined by Coke thus : — " Ligeance, a 
Uganda, is the highest and greatest obli- 
ffation of duty and obedience that can be. 
ligeance is the true and faithful obedi- 
ence of a liegeman or subject to his liege 
lord or sovereign. Ligeantia est vincu- 
Inm fidei: ligeantia est legis essentia." 
The notion of Ligean%e, or Allegiance, 
is that of a bond or tie between the per- 
son who owes it and the person to whom 
it is due. After this aefinition. Coke 
gives a tabular view of the various kinds 
or degrees of allegiance {Co, Lit 129 a). 
Allegiance is due from those who are 
natural -bom subjects, and also from 
denizens and those who have been natu- 
ralized. A natural-bom subject is called 
a natural lie^^eman, and the king is called i 
his natural liege lord. i 



The allegiance of a subject, acoordinff 
to the law of England, is permanent and 
universal ; he can, by no act of his own, 
reliove himself firom the duties which it 
involves ; nor can he by emigration, or 
any voluntary change of residence, es- 
cape its legal consequences. 

An alien owes a local and temporary 
allegiance so lone as he continues within 
the dominions of the king ; and he may 
be prosecuted and punish^ for treason. 
^ A usurper, in the undisturbed posses- 
sion of the crown, is entitied to allegiance ; 
and, accordingly, our history furnishes 
an instance in which a treason committed 
agabst the person of Henry VI. was 
punished in the reien of his successor, 
even after an act of parliament had de- 
clared the former a usurper. 

An oath of allegiance has, from the 
earliest period, been exacted from natural- 
bom subjects of these realms ; but its 
form has undergone some variations. In 
its ancient form, the party promised ** to 
be trae and faithful to the king and his 
heirs, and troth and ftith to bear of lifo 
and limb and terrene honour, and not to 
know or hear of any ill or damage in- 
tended him without defending him there- 
firom." The modem oalh, enforced by 
statute since the Revolution, is of more 
simple form, and is expreeeed in more 
indefinite terms : — ** I do sincerely pro- 
mise and swear that I will be faithful 
and bear troe allegiance to her majesty ' 
Queen Victoria." 

The alteration of the form has not va- 
ried the nature of the subject's duty, 
which is, indeed, owine from him antece- 
de^y to any oath, and although he may 
never have been called upon to take it 
The oath is imposed by way of additional 
security for the performance of services 
which are due from the subject from the 
time of his birth. The king also, accord<« 
ing to the old law writers, is said to be 
bound to protect his liegeman or subject, 
because allegiance is a reciprocal tie (re- 
ciprocnm ligamen) ; the protection of the 
king is assigned as the reason or founda- 
tion of the liegeman's duty. This lan- 
guage is by no means exact ; but it seems 
to show that the notion of a contract is 
involved in the theory of allegiance, at 
least as it i» explmed Vj v>T&ft \aK« 
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writers. The king can, by proclamation, 
sammon his liefi^emen to return to the 
kingdom, an instance of which occurred 
in 1807, when the King of England de- 
clared, by proclamation, that the kingdom 
was menaced and endangered, and he 
recalled from foreign service all seamen 
and sea-faring men who were natural- 
bom subjects, and ordered them to with- 
draw themselves and return home, on 
pain of being proceeded against for a 
contempt It was further declared that 
no foreign letters of naturalization could, 
in any manner, divest his natural-bom 
subjects of their allegiance, or alter their 
duty to their lawful king. 

By the old law of the land, every male 
subject of the age of twelve years 
(with certain exceptions) was bound 
to take the oath of allegiance when sum- 
moned to the courts called Leets and 
Toums ; and a variety of statutes, from 
the reign of Elizabeth down to the present 
century, have expressly required it from 
public functionaries and other persons 
before they enter upon their respective 
duties, or practise in their several pro- 
fessions. By 1 George I. c 13, two jus- 
tices of the peace, or other commissioners 
appointed by the king, may tender the oath 
to any person suspected of disaffection. 

A violation of allegiance is treason, the 
highest offence which a subject can com- 
mit. [Treason.] 

The law of England permits a foreigner 
to be naturalized here, by which natu- 
ralization the foreigner owes allegiance 
to the British crown. If, as is nearly 
always the case, he still continues to owe 
allegiance to his former state or sove- 
reign, it may happen that his new alle» 
giauce may, under certain circumstances, 
as for instance in time of war, place him 
in a difficult situation. This, however, 
is a matter that concerns himself mainly : 
the state which receives him as a subject, 
is willing to do so, if he will accept the 
terms of naturalization. 

Those who wish to become more fully 
acquainted with this subject and with the 
distinctions between liege feaUyi or allegi- 
ance, and simple fealty, or fealty by reason 
of tenure, may consult Hale's yieaa of the 
Crofton, vol. i. p. 58, et seq., and Mr. Jus- 
tice Foster's jkscoune on High Treason, 



It is not yet absolutely settled whether 
a citizen of the United States of North 
America can divest himself of his allegi- 
ance. The law of the United States allows 
foreigners to be naturalized, but first re* 
quires them to abjure their former alle- 
giance, and does not require any evidence 
that th<e state or sovereign to whom the 
foreigner owes allegiance has released 
him from it But it cannot be inferred 
that, because the United States allow 
foreigners to become American citizena, 
they also allow their own citizens to di» 
vest themselves of their allegiance. Th^ 
vague expressions used in some of the 
State Ck>nstitutions, that the citizens have a 
natural and inherent ri^ht to emi^tei, 
do not decide the question, even if the 
words mean that a citizen can renounce 
his allegiance to his State ; for an Ameri- 
can citizen owes allegiance to the United 
States primarily, as it is said. The best 
opinion is, that in the matter of allegiance 
the mle of the English common law pre> 
vails in the United States, and that an 
American citizen therefore cannot re* 
nounce his allegiance to the United States 
without their expressed consent, which 
can be given in no other way than by a 
law. The cases relating to this subject 
which have been brought before the 
federal courts of the United States are 
discussed in Kent's ' Commentaries, ' 
vol. ii. 4th edition. 

ALLIANCE. [Treaty.] 

ALLIANCE, HOLY. [Holy Al- 
liance.] 

ALLIANCE, TRIPLE. [Triple 

ALLCyblUM, or ALOIDIUM, pro. 
per^ held in absolute dominion, without 
rendering any service, rent, fealty, or 
other consideration whatsoever to a supe^ 
rior. [Udal Tenure.] It is opposed 
to Feodum or Fief [Fief ; Feudal Sysu 
tem], which means property the use of 
which is bestowed by the proprietor upon 
another, on condition that the person to 
whom the gift is made shall perform cer* 
tain services to the giver, upon &,ilure of 
which, or upon the determination of the 
period to which the gift was confined, the 
property reverts to the original possessor. 
Hence arises the mutual relation of lord 
and vassal. 
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Wben iSbe barbarian tribes firom the 
northern parts of Enro^ overran the 
Western Roman empire, m the fifth and 
rixth centuries, they made a partition of 
tiie conquered provinces between them- 
selves and tiie former possessors. The 
lands which were thus acquired by the 
Franks, the conquerors of^ Gaul, were 
termed allodial. These were subject to 
no burden except that of military service, 
iJle n^ect of which was punished with 
a fine (called Heribannum) proportioned 
to the wealth of the delinquent. They 
passed to all the children equally, or, in 
deianlt of children, to the next m kin of 
the last prq[)rietor. Of these allodial 
poasessicms there was a peculiar species 
denominated Salic, firom which females 
were excluded. Besides the lands distri- 
buted among the nation of the Franks, 
odiers temied./!scaZ lands (from Fiscns, 
a word which, among the Romans, ori- 
einally signified the property which be- 
fonged to the emperor as emperor) were 
set i^>art to form a fund which might 
support the dignity of the king, and snp- 
jdy him with the means of rewarding 
merit and encouraging valour. These, 
under the name of bmefices (beneficia), 
were granted to favoured subjects, upon 
tiie condition, either expressed or imphed, 
of the grantees rendering to the king per- 
sonal service in the field. It has been 
supposed by some writers, that these be- 
nefices were originally resumable at plea^ 
sure, that they were subsequently granted 
for life, and finally became hereditary. 
But there is no satisfactory proof of the 
first stage in this progress. (Hallam, 
Middle Ages, vol. i. chap. 2, 8th ed.) 

From the end of the fifth to the end of 
the eighth century, the allodial tenures 
prevaued in France. But there were so 
many advantages attending the bene- 
fidary tenure, that even in the eighth 
century it appears to have gained ground 
oansiderably. The composition for homi- 
cide, the test of rank among the barbarous 
nations of the north of Europe, M^as, in 
the case of a king's vassal, treble the 
amount of what it was in the case of an 
ordinary firee-bom Frank, A cpntuma- 
cions resistance on the part of the former 
to the process of justice in the king's 
pDnrts, was passed over in silence ; wMle 



the latter, for the same offence, was 
punished with confiscation of goods. The 
latter also was condemned to undergo 
the ordeal of boiling water for the least 
crimes ; the former, for murder only. A 
vassal of the kin^ was not obliged to 
^ve evidence against his fellow-vassal 
m the king's courts. Moreover, instead 
of paying a fine, like the free allodialist, 
for neglect of military service, he had 
only to abstain from flesh and wine for as 
many days as he had failed in attendance 
upon the army. (Montesquieu, Esprit des 
Loix, lib. xxxi.) 

The allodial proprietors, wishing to 
acquire the important privileges of king's 
varaals, without losing their domains, m- 
vented the practice of surrendering them 
to the king, in order to receive them back 
for themselves and their heirs upon the 
feudal conditions. When the benefices 
once became hereditary, the custom of 
what is called subinfeudation followed; 
that is to say, the possessors granted por- 
tions of their estates to be holaen of them- 
selves by a similar tenure. This custom 
began to gain ground even in the eighth 
century; but the disorders which ensued 
upon the death of Charlemagne in the 
ninth century, paved the way to the esta- 
blishment of the feudal system upon a 
more extended basis. The vast empire 
which had been held together by the 
wisdom and vigour of one man, now 
crumbled into pieces. The provincial 
governors usurped the authority and 
tyrannized over the subjects of his feeble 
descendants. The Hungarians, a tribe 
that emerged from Asia at the latter 
end of the ninth century, spread terror 
and devastation over Germany, Italv, and 
part of France, The Scandinavian pirates, 
more commonly known by the name of 
Normans, infested the coast with perpetual 
incursions. Against this complication of 
evils, the only defence was in the reci^ 
procity of service and protection afforded 
by the feudal system. The allodial pro- 
prietor was willing, upon any terms, to 
exchange the name of liberty for the se- 
curity against rapine and anarchy which 
a state of vassalage offered. In the course 
of the tenth and eleventh centuries allo- 
dial lands in France became for the most 
part feudal ; that is, either they were sns* 
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rendered by their owners, and received 
back as simple fie&, where the owner was 
compelled to ackuowledge himself the man 
or vassal of some lord, on the supposition 
of an original grant which had never been 
made, or as Jiefs de protection, where the 
submission was expressly grounded upon 
a compact of mutual defence. Similar 
changes took place in Italy and Germany, 
though not to the same extent But m 
most of the southern provinces of France, 
where the Roman law prevailed, the an- 
cient tenure always subsisted, and lands 
were generally presumed to be allodial 
unless the contrary was shown. And in 
Grermany, according to Du Cange ( Gloss, 
** Barones") a class of men called Semper 
Barones held their lands allodially. With 
respect to England, it has always been a 
question whether the feudal system was 
established there before or after the Nor^ 
man Conquest. [Feudal System.] At 
present allodial possessions are unknown 
m England, all land being held mediately 
or immediately of the king. The name 
for the most absolute dominion over pro- 
perty of this nature is a Fee (Feodum), 
or an estate in fee, a word which implies 
a feudal relation. Hence it is, that when 
a man possessed of an estate in fee dies 
without heirs, and without having de- 
vised his property by will, the estate 
escheats, or falls back to the lord of whom 
it was holden : or, where there is no in- 
termediate lord, to the king as lord para- 
mount The term allodium is also some- 
times applied to an estate inherited from 
an ancestor, as opposed to one which is 
acquired by any odier means. (Spelman, 
GW« Alodium.") 

The Latinized forms of this wore nre 
various : — Alodis, Alodus, Alodium, A vtu- 
dum, and others. The French forms ore 
Aleu, Aleu Franc or Frank Aleu, Franc* 
alond, Franc-aloy, and Franc-aleuf. Fn 
many old charters Alodnm is explain^ 
by Hereditas, or heritable estate. But it 
is very difficult to collect any theory fron 
the numerous passages in which the wcfd 
occurs which shidi satisfactorily expbun 
its etymology. (Du Cange, Glm, 
•* Alodis;" Spelman, Glossariunu) 

The view here taken of the nature of 
allodial lands, and of the change of litis 
properly into feudal tenures, is not (lee 



from great difficulties. There is a very 
elaborate article on allodial land in the 
Stoats-Lexicon of Rotteck and Welc- 
ker, under the head " Alodium." 

ALLOTMENT SYSTEM, the prac- 
tice of dividing land in small portions for 
cultivation by agricultural labourers and 
other cottagers at their leisure, and ai^r 
they have performed their ordinary day's 
work. There are some instances of this 
plan having been resorted to about the 
close of last century, but it is only since 
1830 that its adoption has become com- 
mon. In 1830 the agricultural districts 
in the south of En^limd were almost in a 
state of insurrection. The labourers 
went about in bands, destroying thrash- 
ing-machines, and demanding higher 
wages; and at night the country was 
lighted up by incendiary fires. Under 
the impulse of fear the fiirmers increased 
the wages of the labourers, but on the 
suppression of the distbrbances they ge- 
nerally returned to the old rates. "Hie 
season of alarm did not, however, pass 
away without some attempts being made 
to improve the condition of the agricul- 
tural labourer, and the extension of the 
allotment system was the most general 
mode by which an attempt was made to 
accomplish this object A society, called 
the Labourers' Friend Society, was esta- 
blished in London, to promote the allot- 
ment system, and to circulate information 
respecting it. Allotments (garden-allot- 
ments, or field-gardens, as they arc some- 
times termed) are now common in all thp 
agricultural counties in England ; but 
they are nowhere universal. In East 
Somerset they are to be found in about 
fifty parishes; and the quantity of land 
devoted to allotments is said to be equal 
to the demand. In several of the northern 
and midland counties the allotment sys- 
tem is promoted, and in some degree 
superintended, by a sociej^ called the 
** Northern and Midland (jountics Arti- 
sans* Labourers' Friend Society." The 
number of acres under allotment, accord- 
ing to the report of this Society, in June, 
1844, was 1082. Allotments are also 
found in the neighbourhood of several 
lar^ towns, and the proprietors of &o- 
tones have in many instances granted 
allotments to their workmen ; bat m boti» 
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these cases the land is coltiTated rather 
88 a recreadon than with a view of add- 
ing to the means of snbsistenoe. At Not- 
tingham land belonging to the corporar 
tion 18 divided into about four hundred 
gardens, which let at the rate of 1^. a- 
yardt or 251. per acre : the greater num- 
ber of these gardens have been culti-. 
vated for about thirty vears. Where 
the tenant is an agricultural labourer, 
the main object is to increase his re- 
sources, and tiius enable him to maintain 
himself without assistance from the poor's 
rate. There seems to be good authority 
for stating that the allotment system has 
been successful in this object ; and that it 
has not only diminished the incentives to 
crime, but has encouraged habits of so- 
briety and industry, and led to a general 
elevaticm of character. Of 3000 heads of 
families holding allotments of land in 
West Kent, not one was committed for 
any offence during the years 1841 and 
1842. In the parish of Hadlow, Kent, 
there were 35 commitments in 1835, and 
on the allotment system being introduced 
in 1836 ibe commitments were reduced 
in 1837 to one, and from 1837 to 1843 
there had been <mly one. About 15 of 
those who were committed in 1835 be- 
came holders of allotments, and up to 
June, 1843, no cause of complaint had 
arisen against any of them. (Evidence of 
Mr. Martin: Heport on Allotments of 
Land,) Of 443 tenants of allotments 
under Mrs. Davies Gilbert, in Sussex, 
there was only one person convicted in 
the course of thirteen years. ( Communi- 
cation from Mrs. Davies Gilbert^ April, 
1844.) Similar testimony might be col- 
lected from various parts of me country 
where the allotment system prevails. The 
punctoality with which the rents are paid 
by the tenants proves how highly the la- 
bourers value their patches of land : they 
scarcely ever fidl to bring the money at 
the appointed time. Among Mrs. Davies 
GilbeiTS numerous tenantry only three 
have &iled to pay their rent in the 
course of fourteen years; but in each 
case the size of the allotment (five acres) 
must be considered as taking it out of 
what may fidrly be considered the allot« 
ment system. Captain Scobell, who was 
one of the earliest, and is now one of tbe 



most extensive, promoters of the systenit 
estimates the loss firom non-payment of 
rent as one-fourth, and certainly not more 
than one-hal^ per cent 

The principal obstacle to the progress 
of the aUotmeut mtem is the difficulty of 
obtaining land; but the landowners are 
much more fia-vourable to it than tibe 
farmers, whose objections are— that the 
time which the allotment requires inter- 
feres with the labourers' ordinary em- 
ployment ; that it makes them too inde- 
pendent, and less anxious to obtain work 
and, thirdlv, they object that it affords a 
cloak for theft These objections have 
frequentiy been entirely given up after 
the formers had become practicsdly ac- 
quainted with the operation of the sys- 
tem. 

The principal rules which experience 
has shown to be best calculated to render 
the allotment system successful are briefly 
as follows : — As it is not intended that the 
tenant should look upon his plot of 
ground as a substitute for wages, but 
merely as a small addition to tms main 
resource, its size should not be greater 
than can be cultivated during the leisure 
or spare time of the labourer or his 
family. The size of the allotment is de- 
termined by the number of the tenanf s 
family, or the quality of the land, and in 
some cases by the quantity of manure 
which can be collected. The maximum 
size of allotments, according to Captain 
Scobell, should not exceed 50 or 60 rods, 
and 20 rods are sufficient for a person just 
settled and without a &mily. The size 
of Mrs. Davies Gilbert's allotments are as 
follows : — 255 less than a quarter of an 
acre ; 108 quarter-acres ; 2 contain sixty 
rods each ; 13 are half^acres ; 2 are three^ 
quarter acres ; 22 are one-acres ; and 16 
others contain two, four, and j6ve acres ; 
and one is of nine acres. Some persons 
state that a man in full employ can ma«i 
nage an allotment of a quarter of an acre, 
or 40 rods; but others are of opinion 
that 20 rods are quite enough. In one 
district the labourer may not be fully 
employed by the farmer ; and in another, 
under a better system of management, he 
may be employed at piece-work to the 
full extent of his powers ; and hence the 
difference of opiinon ou 1^ ^m\^ T\>]^ 
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allDtment should be situated as near as 
possible to the tenant's cottage. Captun 
Scobell says that the distance should 
never exceed a mile, as the labourer will 
be fatigued by a longer walk, and it will 
be inconvenient to send so fkr for vege- 
tables for duly use. In Kent there are 
allotments which are two or three miles 
from the labourer's dwelling, but this is a 
proof that employment is precarious, and 
that on the whole his condition is not 
good. A much higher rent can be ob- 
tained for small allotments under earden 
tillage, than for land in undivi^^ te- 
nancy ; and it is but reasonable that the 
owner of a hundred acres divided into 
half-acre allotments, and having two- 
hundred tenants instead of one, should 
receive additional rent in respect of his 
additional trouble in collecting the rent, 
looking after his property, and other ex- 
penses that are incident to the division of 
the land. Those who are conversant 
with the ffystem say that if the rent is 
one-third higher, the difference is not un- 
reasonable ; but as allotments are at pre- 
sent granted as a matter of fiivour, mey 
are not set at a rack-rent. It is usual for 
the landlord to include tithes, parochial 
and other rates, in the rent, in order to 
save trouble, and to prevent the tenant 
being unexpectedly and frequently called 
upon for money payments. The rent of 
137 acres belonging to Mrs. Davies Gil- 
bert, divided into 419 allotments, is 
4282. 88. 5^., or nearly three guineas 
per acre, which includes rates, tithes, and 
taxes, but is exclusive of houses and 
buildings, which are paid for separately. 
The rents vary from 6*. up to 8/. an acre. 
A form of agreement, which is usually 
signed by allotment tenants, embodies 
rules for the management of the land, 
and fixes other conditions for their ob- 
servance. Spade-culture is insisted upon, 
and the use of the plough is prohibited ; 
also underletting and working on Sun- 
day. There are instances in which at- 
tendance at the parish church is enforced ; 
and in other cases it is merely stipulated 
that there shall be attendance at some 
place of worship. Hie allotment is usu- 
ally forfeited for non-payment of rent, 
gross misconduct, commitment for any 
cnme, or wUfdl neglect of the land. A 



particular rotation of crops is sometimes 
required in the agreement The growth 
of wheat is not allowed in some cases. 
Where it is permitted, it may probably 
be safely assumed that in that particular 
district the labourer is worse off than 
usual. Some recommend that on a half- 
acre one half should be in wheat, and the 
other half in potatoes ; and it is assumed 
that other vegetables are grown in the 
garden attach^ to the labourer's cottage. 
Captain Scobell thinks it unadvisable to 
exclude any one from holding an allot- 
ment on account of previous bad cha- 
racter, as there is a chance of his being 
reclaimed. Becoming permanenUy a 
pauper is a fit ground for exclusion ; but 
when the tenant receives casual relief on 
account of sickness or accident, he is not 
excluded. So long as the tenant observes 
the conditions of his agreement, it is 
found useful to stipulate that he shall on 
no other account be ejected from his 
land. 

There seems to be no doubt that the 
absolute produce of the soil when culti- 
vated in small allotments is greater than 
the same land would produce under the 
ordinary course of tillage by farmers. A 
much larger quantity of manure is used ; 
in some cases, four times as much as 
farmers are enabled to put upon their land, 
and a single rod is fre^uentiy made to 
produce ve&etables sufficient for the con- 
sumption of a labourer's fiunily for six 
months; but if every labourer had an 
allotment, the quantity of manure col- 
lected could not be so great as it is at 
present. The disposable produce per 
acre of land in large farms is obviously 
much greater than when the same quan- 
tity of land is divided into small holdings. ' 

Captain Scobell estimates the average * 
value of an allotment at 28. per week, or > 
about 5l. per year, and that during the ■ 
year twenty days^ labour is required. 
The profit is equal to ten weeks' labour ^ 
at wages of 10s. per week. According to f 
another estimate, the gross profit of half < 
an acre is calculated at 19/. The pro- i 
duce consists of twelve bushels of wheat 1 
at 7s., and six hundredweight of bacon \ 
at 6d. per lb. ; and something is set down ( 
as the value of the straw. The rent, ^ 
seed, and other expenses, it is said, wiU H 
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•momit to 3i. 10s., leaving a profit (with- 
«at deducting the yalue of the labour) of 
i5L lOs^ which is equal to 6«. a week for 
a whole year. Such an allotment as the 
one here alluded to will require about 
tiiirtj days' labour in the course of a 
year; but it b necessary that the chief 
part of this labour should be given be- 
tween Lady-day and Michaelmas. Sup- 
posing that there are a million families 
m England and Wales who are in the 
nme circumstances as the tenants of ex- 
isting allotments, and that four &milies 
had an acre amongst them, the whole 
quantity of land in allotments would be 
25aOOO acres, or nearly 400 square miles, 
whicJi 18 one-third more than the area of 
Bifiddlesez, and about the 128th part of 
the area of England. This would be 
aboot one forty-third of the arable land 
in England. At three guineas an acre 
the rent would amount to 787,500/., and 
the "value of the produce, according 
to Captain Scobell, would be about 
6,000,000/. 

From the An^o-Saxon period to the 
reign of Henry v XL, nearly the entire 
pof^ilation of England derived their sub- 
nstenoe immediately from the land. The 
great landowner consumed the produce 
oif his demesne, which was cidtivated 
pertly by prsedial slaves and by the 
kboor of the tenants and cottiers attached 
to the manor. These tenants were the 
oecuiners of small fiairms, and paid their 
rent in kind or in services, or in both. 
The cottagers had each a small croft or 
parcel of land attached to his dwelling, 
and the right of turning out a cow or 
pigs, or a few sheep, into the woods, com- 
mons, and wastes of the manor. While 
workine upon the lord's demesne, they 
generally received their food. [Villein 
and ViLLENAGE.] The occupation of 
the land on a farm of one hundred and 
sixty acres, called Holt, in the parish of 
Qapham, Sussex, has been traced at 
fmnons dates between the years 1200 and 
1400. During the thirteenth and four- 
teoith centuries, this farm, which is now 
oecapied by one tenant, was a hamlet, 
and there is a document in existence 
wMch contains twen^-one distinct con- 
veyances of land in fee, described to be 
parcels of this hamlet. In 1400 the 



number of proprietors began to decrease , 
bj the year 1520 it had oeen reduced to 
SIX ; in the reign of James I. the six were 
reduced to two ; and soon after the re- 
storation of Charles II., the whole be- 
came the property of one owner, who let 
it as a fiirm to one occupier. (^Quarterly 
Review, No. 81, p. 250.) The history 
of the parish of Hawsted in Suffolk, by 
Sir T. Cullum, shows a similar state of 
things with regard to the occupancy of 
land. In the reign of Edward I. (1272- 
1307^ two-thirds of the land in the parish, 
whicn contains 1980 acres, were held by 
seven persons, and the remaining third, 
or 660 acres, was held by twenty-six per- 
sons, which would give rather more &an 
twenty-five acres to each holder. The 
number of tenants who did suit and ser- 
vice in the manorial court at a somewhat 
later period was thirty-two; and one 
tenant was an occupier of only three 
acres. In the reign of Edward I. there 
were fifty messuages in the parish^ in 
1784 there were fifty-two ; in 1831 there 
were 62, inhabited by eighty-eight fami- 
lies; and in 1841 there were one hun- 
dred inhabited houses, the increase of 
population being fit)m 414 in 1831 to 
476 in 1841. In 1831 tiiere were nine 
occupiers of land who employed labour^ 
ers, and two who did not hire labour. 

The consolidation of smaQ ftirms in the 
sixteenth century, and the altered social 
state of the country which took place at 
that period from a variety of causes, dis- 
severed to a great extent the labouring 
classes from Uie soil which they culti- 
vated. Th^ now worked for money 
wages; and m vain did the legislature 
attempt to preserve this class m>m de- 
pendence on this source of subsistence, by 
enacting penalties against building any 
cottage "without laying four acres of 
land thereto." (31 Eliz. c. 7.) There 
were still, however, large tracts of waste 
and common lands on which the cottager 
could turn a cow, a pig, a few sheep, or 
geese, and this right still gave him a por- 
tion of subsistence directly from the land. 
The division and inclosnre of these 
commons and wastes completed the pro- 
cess by which the labourer was thrown 
for his sole dependence on money wages. 
From the reign oi Oeox%t& \. V^ S^ 
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dose of the reign of George IIL, about 
four thousaud inclosure bills were passed. 
Under these allotments were made, not 
to the occupier, but the owner of a cot- 
tage, and this compensation for the ex- 
tinguished common right generally bene- 
fited only the large landholder; and 
when this was not the case, the cottager 
was tempted by a high price offered by 
his richer neighbours, or driven by the 
abuses of the old poor-law, to part with 
his patcli of laud. 

So long as the labourer can obtain 
fair wages, lie can obtain the chief 
necessanes of life, yet it happens that 
in most parts of the country he would be 
unable to procure any other description 
of vegetables, except potatoes, unless he 
had a garden attached to his cottage. 
The cottager's garden should be large 
enough to enable him to grow sufficient 
vegetables of all kinds for his own con- 
sumption; though if potatoes for wind- 
ier storing can be purchased from his 
employer, or grown under the usual con- 
ditions on a patch of his employer's land, 
it will be as profitable as growing them 
himself, that is, if he is in full employ- 
ment and obtains piece-work at good 
wages. The necessity for cultivating the 
land on his own account, further than for 
the purpose of raising sufficient vegetables 
for his own consumption, and of resorting 
to what is understood by the allotment 
system, is, in proportion to its urgency, an 
indication of the low position of the agri- 
cultural labourer, and proves either tiiat 
he has not constant employment or that 
his wages are very low. If he has sunk 
to this inferior state, and there are no 
other means of increasing his resources, 
the allotment system is then an expedient 
deserving of attention ; but it should be 
understood that, in an economical sense, 
it is a more satisfactory state of things 
when the improvement in the condition 
of the labourer arises from the prosperity 
of the farmer and his ability to give 
higher wages. The profits of tiie farmer 
and the wages of the labourer are derived 
from the same source, and if the latter 
are reduced to a very low point, wages 
must be low also. When improvement 
in the condition of the labourer springs I 
mm tbe allotment system, and uot from j 



the wages which he receives, it may ge- 
nerally be assumed either that the re- 
sources of the farmer are imptdred, or 
that the labourers are so nmneroos that 
they cannot all obtun as much work as 
they are capable of performing. 

The question of the advantages of the 
allotment system may be reduced within 
narrow limits. If it be understood in the 
sense of the definition given of it at the 
head of this article, the object is rather 
moral than economical But the allot- 
ment system may also be intended, 
not tc change the labourer into an in* 
dependent ciStivator, but to su|)ply him 
with a means of making a living in 
those places where his ordinary wages 
are not sufficient But, as already ob- 
served, this implies and admits that his 
condition is not so good as it ought to be 
for his own and the general benefit. 
There is a superabundance of agricultural 
labour, or a want of sufficient capital in- 
vested in agriculture, in the place of the 
labourers' residence, or both causes com- 
bine to depress his condition. Now it is 
possible that the idlotment system, if car* 
ried to any great extent, might contri- 
bute to increase the superabundance of 
labour, by inviting to a district more 
labourers than are wanted, or by giving 
them an inducement to marry too soon, 
and so ultimately to depress the condition 
of the labourer still further. It is no 
answer to this, that plots of ground have 
been and are cultivated by the labourer 
advantageously to himself and profitably 
to the owner. It may be admitted that 
circumstances in toij given place may be 
such, that the distnbution of allotments 
among labourers who are not fully em- 
ployed, may be a great temporai7 ad- 
vantage to themselves and to the neigh- 
bourhood. But a continual extension of 
such allotments in Ae same neighbour- 
hood, though it might be called for by 
the wants of the labourers, would be 
no benefit to that neighbourhood, nor 
ultimately to the labourers themselves; 
for the end would be, that manjr of them 
would be reduced to get their entire means 
of subsistence out of a small plot of 
ground. The allotment system tiien, if 
carried to this extent, involves the ques- 
tion of the adrantage of very small fiurms 
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IS compared with large ones ; a question 
that cannot be discussed satisfactorily 
withoat a consideration of the general 
eoonoouo condition of each particular 
country. But it ma^ be laid down as a 
sure principle that in a country where 
a large part of the population are em- 
ployed in other pursuits than those of 
agncoltnre, the necessary supply of food 
and other agricultural pix>duce, for those 
who are not agriculturists, cannot be 
raised so profitably in any way as by the 
well instructed dinner, who has a suffi- 
cient capital to cultivate a large &rm; 
and if die whole country were divided 
into small £inns, the necessary supply of 
produce for the wants of the non-agri- 
calturists would ultimately fidl alto- 
gether. For if the small-farm system 
were gradually extended in proportion to 
the demand, the result would be that 
each man must, in the course of the dis- 
tribntiim, have just as much as would 
raise produce enough for himself and his 
fiunily ; and ultimately, he must be con- 
tent with less than is sufficient, and he 
would be reduced to the condition of the 
Irishman who lives on his small plot of 
land. 

There is a difference between small 
fiurms of a few acres which are let on 
lease, and small farms which are a man's 
property. If all fiatrms were divided into 
small holdings, there could be little accu- 
mulation and litUe improvement There 
is the same disadvantage in small farms 
compared with great, that there is in 
small manufactunng establishments com- 

Sared with lar^e ones. Profitable pro- 
ucdon is earned on better on a large 
fium when proper capital is employed 
(and indeed a large fiirm without proper 
capital would ruin any man), than if it 
were divided into a number of small 
Anna and the same amount of capital 
were employed ; for it is obvious that the 
amount of fixed capital in buildings, agri- 
cultural instruments, and animals must 
be greater on the small farms than on 
the large one. There are many other 
considerations also which show that, as a 
matter of public economy, the large farms 
are best for the public, and consequently 
Hot the holders of such farms. The 
mall ikrms, if stocked sufficient!/, wonid 



pay the fiumer, not equally well with 
large farms, but still they might pay 
him sufficiently well to make his invest- 
ment profitable. But such farms are ge- 
nerally understocked. In &ct it is o^y 
in those cases where the cultivation is 
with the spade, and the land is managed 
like a garden, that such small holdings 
can be made profitable : the holder cannot, 
as a general rule, enter into competition 
with the large producer as a supplier of 
the market 

In some countries, where there are nu- 
merous small landholders, and it is usual 
for the estate to be divided on the death of 
the head of the family, the tendenev must 
be, and is, to carr^ this division rorther 
than is profitable either to the community 
or to individuals. But in such case the 
evil mav correct itself: a man can sell 
what it IS not profitable to keep, and turn 
his hand to something else. The man 
who has been long attached to a small 

Slot as a tenant, and mainly or entirely 
epends on it for his subsistence, will not 
leave it till he is turned out 

The allotment system, when limited to 
the giving a labourer a small plot of 
^rden ground, presents many advantages. 
But the object of making such allotments 
is moral rather than economic : the culti- 
vation of a few vegetables and flowers is 
a pleasing occupation, and has a ten- 
dency to keep a man at home and from 
the alehouse. In many cases also, a 
small plot of ground can be cultivated by 
the labour of the wife and the young 
children, and a pig may be kept on the 
produce of the garden. The agricultural 
labour of young children is of very little 
value, but children may often be em- 
ployed on a small plot of ground. Such 
employment is better than allowing the 
children to do nothing at all and to run 
about the lanes ; and if their labour is 
well directed to a small garden, it cannot 
fail to be productive, and to add greatly 
to the supply of vegetables for the family. 
Any extension of the allotment system 
beyond what a labourer can cultivate 
easily at his leisure hours, or with the 
assistance of his family, may be for a 
time a specious benefit, but in the end 
will be an injur}' to himself and to others. 
If a man is a labourer for \i\x«, ^ii^ax Vik 
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his vocation, and he cannot be anythin 
else. If he becomes half labourer an 
half cultivator, he runs a risk of Duling 
in both capacities ; and if he becomes a 
cultivator on a small scale, and with in- 
sufficient capital, he must enter into com- 
petition in the market with those who 
can produce cheaper than himself; or he 
most confine himself to a bare subsistence 
teom his ground, with littie or nothing 
to ^ve in exchange for those things 
which he wants and cannot produce 
himself. 

ALLOY. [Coinage.]' 
' ALMANAC. The derivation of this 
word has given some trouble to gram- 
marians. The most rational derivation 
appears to be from the two Arabic words 
Mf the article, and mana or manah, to 
oomit 

An almanac, in the modem sense of 
ibe word, is an annual publication, giving 
the civil divisions of the year, the move- 
able and other feasts, and the times of 
the various astronomical phenomena, in- 
cluding not only those which are remark- 
able, such as the eclipses of the moon or 
sun, but also those of a more ordinary 
and useftd character, such as the places 
of the sun, moon, and planets, the position 
of the principal fixed stars, the times of 
high and low water, and such informa- 
tion relative to the weather as observation 
has hitherto furnished. The agricul- 
tural, political, and statistical information 
which is usually contained in popular 
almanacs, though as valuable a part of 
the work as any, is comparatively of mo- 
dem date. 

It is impossible that any country in 
wiiich astronomy was at all cultivated 
eonld be long witiiout an almanac of some 
species. Accordingly we find the first 
astronomers of every age and country 
employed, either in their constraction or 
improvement The belief in astrology, 
wmch has prevailed throughout the "East 
from time immemorial, rendered alma- 
nacs absolutely necessary, as the very 
foundation of the pretended science con- 
sisted in an accurate knowledge of the 
state of the heavens. With the almanacs, 
if indeed they had them not before, the 
above-mentioned absurdities were intro- 
€lBoed into the West, and it is ouly within 



these few years that astrological predic- 
tions have not been contained in nine 
almanacs out of ten. It is not known 
what were the first almanacs publidied 
in Europe. That the Alexandrine Greeks 
constracted them in or after the time of 
Ptolemy, appears fh>m an account of 
Theon, the celebrated commentator upon 
the Almagest, in a manuscript found by 
M. Delambre at Paris, in which the me- 
thod of arran^ng them is explained, and 
the proper materials pointed out It is 
impossible to suppose that at any period 
almanacs were uncommon: but in the 
dearth of books whose names have come 
down to us, the earliest of which Lalande, 
an indefatigable bibliographer, could 
obtain any notice, are those of Solomon 
Jarchus, published in and about 1150, 
and of the celebrated Purbach, published 
1450— 14G1. The almanacs of Regio- 
montanus, said by Bailly, in his * History 
of Astronomy,' to have been the first ever 
publiskedf but which it might be more 
correct to say ever printed, appeared be- 
tween 1475 and 1506, since which time 
we can trace a continued chain of such 
productions. (^Bihlioqrapkie Aatrono' 
mique of Lalaude, and itutton's MathemO' 
tical Dictionary J article * Ephemeris.') 
The almanacs of Regiomontanus, which 
simply contained the eclipses and the 
places of the planets, were sold, it is said, 
for ten crowns of gold. An almanac for 
1442, in manuscript, we presume, is pre- 
served in the Biblioth^que du Roi at 
Paris. The almanacs of Engel of Vienna 
were published from 1494 to 1500, and 
those of Bemard de Granolachs of Bar- 
celona, fh)m about 1487. There are va- 
rious manuscript almanacs of the four- 
teenth century in the libraries of the 
British Museum, and of Corpus Christi 
College, Cambridge. 

The first astronomical almanacs pub- 
lished in France were those of Duret de 
Montbrison, in 1637, which series con- 
tinued till 1700. But there must have 
been previous publications of some simi- 
lar description ; for, in 1579, an ordon- 
nance of Henry III. forbade all makers 
of almanacs to prophesy, directiy or in- 
directiy, concerning the afiairs either of 
the state or of individuals. In England 
James I. granted a monopoly of the tnide 
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in almanacs to the Uniyersities and to 
the Stationers' Company, and under their 
patronage astrology flourished till beyond 
the mi£lle of the last century, but not 
altogether unopposed ; the humorous at- 
tack of Swift, under the name of Bioker- 
8ta£^ upon Partridge's almanac, is well 
known, both from the amusement which 
the public derived from the controversy 
and the perpetuation of the assumed sur- 
name in the *Tatler/ But though Swift 
stopped the mouth of Partridge, he could 
not oestroy the corporation under whose 
directiim the almanac was published. 
The StaticmcTs' Company (for the Uni- 
vernties were only passive, having ac- 
cepted an annuity fh)m their colleagues, 
and rerigned any active exercise of their 
privilege) found another Partridge, as 
good a prophet as his predecessor; nor 
have we been without one to this day. 
. The Stationers' Company appears to 
have acted ^m a simple desire to give 
people that which would sell, whether 
astrological or not; and not teom any 
peculiar turn fi>r prophecy inherent in 
the corporation. Thus even in 1624 they 
ismed at the same time the usual predic- 
tions in one almanac, and undisguised 
contempt of them in another, apparently 
to suit all tastes. The almanac of Alls- 
tree, published in the above-mentioned 
year, calls the supposed influence of the 
moon npon different members of the body 
" heathenish," and dissuades from astro- 
logy in the following lines, which make 
up in sense for their want of elegance 
and rhythm: — 

** Let every philomathy (t. e. mathematician) 
Leave lying Astrology, 
And write true Astronomy, 
And l*le beare you company.** 

In 1775 a blow was struck which 
demolished the legal monopoly. One 
lliomas Caman, a bookseller, whose 
name deserves honourable remembrance, 
had some years before detected or pre- 
the illegality of the exclusive 
, and invaded it accordingly. The 
came before the Court of Common 
in the year above mentioned, and 
there decided against the Company. 
Lord North, in 1779, brought a bill into 
the House of Commons to renew and 
ligalise the privilege, but; after an able 



argument by Erskine in &vour of tha 
public, the House rejected the ministerial 
project by a majont|r of 45. The ab- 
surdity and even indecency of some of 
these productions were fblly exposed by 
Erskine; but the defeated monopolists 
managed to regain the exclusive market 
by purchasing the works of their com- 
petitors. The astrological and other pre- 
dictions still continued; but it is some 
extenuation that the public, long used to 
predictions of the deaths of princes and 
&lls of rain, refbsed to receive any alma- 
nacs which did not contain their fiivourite 
absurdities. It is said (Baily, Further 
remarks on the defective state of the Nau' 
tical Almanac, &C., p. 9) that the Sta- 
tioners' Company once tried the experi- 
ment of partially reconciling Francis 
Moore and common sense, by no greater 
step than omitting the column of the 
moon's influence on the parts of the hu- 
man body, and that most of the copies 
were returned upon their hands. For 
more detail upon the contents of former 
almanacs, see the Cumpanion to the AU 
manac for 1829, and also the London 
Maqcunne of December, 1828, and Journal 
of Education, No. V. 

The * British Almanac' was published 
by the Society for the Dif^ion of Useful 
Knowledge in 1828. Its success induced 
the Stationers' Company to believe that 
the public would no longer refuse a good 
almanac because it only predicted purely 
astronomical phenomena, and they ac- 
cordingly published the * Englishman's 
Almanac,' which is unexceptionable. 
Other almanacs have diminished the 
quantity and tone of their objectionable 
parts. 

Of the professedly astronomical alma- 
nacs the most important in England is 
the 'Nautical Almanac,' published by 
the Admiralty for the use both of astro- 
nomers and seamen. This work was 
projected by Dr. Maskelyne, then Astro- 
nomer Royal, and first appeared in 1767. 
The employment of lunar distances in 
finding tiie longitude, of the efficacy of 
which method Maskelyne had satisfied 
himself in a voyage to St. Helena, re- 
quired new tables, which should give the 
distances of the moon from the sun and 
prmcipal fixed stars, lot intftrvv^ ^1 %i 
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ftw hours at most By the zeal of Dr. 
Maskelyne, aided by the govemment, the 
project was carried into effect, and it 
continued under his superintendence for 
forty-eight years. During this time it 
f eceived the highest encomiums from all 
foreign authorities, for which see the 
French Encyclopadie, art *Almanach/ 
and the Histories of Moutnda and De- 
iambre. From 1774 to 1789 the French 

* Connoissance des Tems' borrowed its 
lunar distances from the English almanac. 
On the death of Maskelyne it did not 
continue to improve, and» without abso- 
lutely falling off, was inadequate to the 
wants either of seamen or astronomers. 
Fron^ the year 1820, various complaints 
were made of it in print It was latterly 
stated that officers employed in surveys 
were obliged to have recourse to foreign 
almanacs for what could not be obtained 
in their own ; that Berlin, Coimbra, and 
even Milan were better provided with 
the helps of navigation; and, finally, that 
the calculations were not made from the 
best and most improved tables. In con- 
sequence of these complaints, which were 
almost imiversally allowed by astrono- 
mers to contain a great deal of truth, the 
government, in 1 830, requested the opinion 
of the Astronomical Society upon the sub- 
ject, and the Report of the Committee 
appointed by that body, which may be 
found in the fourth volume of their 
TransactionSy is a sufficient proof of the 
opinion of practical astronomers on the 
previous state of the work. The altera- 
tions proposed by the Society were en- 
tirely adopted by the government, and 
the first almanac containing them was 
that for 1834. The contents of the old 

* Nautical Almanac' may be found in the 
Companion to the Almanac for 1S29. 
We subjoin a list of the principal altera- 
tions and additions which appear in the 
new work : — 

1. The substitution of mean for appa- 
rent time throughout, the sun's right 
ascension and declination being given for 
both mean and apparent noon. 

2. The addition of the mean time of 
transit of the first point of Aries, or the 
beginning of the sidereal day. 

3. The moon's right ascension and de- 



siination given for every hour, instead of 1 tudes at Paris. It was commenced in 



every twelve hours. We must mention 
however that the intervals of twelve hoon 
were diminished to three hours in the 
* Nautical Ahnanac' for 1833, by Mr. 
Pond, the Astronomer Royal. 

4. The distances of the moon from the 
planets for every three hours. 

5. The time ofcontact of Jupiter^s satel- 
lites and their shadows with the planet 

6. Logarithms of the quantities which 
vary from day to day, used in the reduc- 
tion of the fixed stars. 

7. Lists of stars which come on the 
meridian nearly with the moon ; of occul- 
tations of the planets and stars by the 
moon, visible at Greenwich. 

8. The places of the old planets for 
every day at noon, instead of every tenth 
day ; and those of the four small planets 
for every fourth day, which were pre- 
viously not mentioned at all. 

9. The 60 stars, whose places were 
given for every ten days, are increased to 
100. 

10. The number of lunar distances 
given is very much increased. 

Besides these principal alterations, there 
is a large number of minor additions, tend- 
ing for the most part to save labour in 
calculation ; and the extent to which the 
results have been carried is materially 
enlarged. Any errata discovered in any 
mathematical tables which are generally 
or even occasionally of use, will be pub- 
lished in the * Nautical Almanac,' if com- 
municated by the finder. 

This country was forestalled in most of 
the important changes just mentioned, by 
the Berlin * Ephemeris,* published under 
the superintendence of Professor Encke. 
Its predecessor, the ' Astronomisches Jahr- 
buch,* was conducted for fifty years by 
the celebrated Bode; and was entirely 
remodelled by Encke in 1830. Of other 
works of the same kind, published on the 
Continent, those of Coimbra and Milan are 
among the most valuable ; the latter was 
commenced in 1755, by M. deCsesaris; 
we have not been able to learn the date 
of the first establishment of the former. 

The oldest national astronomical alma- 
nac is the French ' Connoissance des 
Tems,' published at present under the 
superintendence of the Bureau des Longi- 
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1679 by Picard, and continaed by him 
till 1684. It then passed through the 
hands of varions astronomers, till 1760, 
when the conduct of it was given to La- 
lande, who, besides other alterations, first 
introdaced the lunar distances, which 
have been already alluded to. At pre- 
sent the plan is very similar to that of the 
new ' Nautical Almanac,' with the addi- 
tion of yery valuable original memoirs 
which appear yearly. In fact we may 
say generally, Uiat the original contribu- 
tions to the various continental almanacs 
are among their most valuable lArts ; and, 
as Professor Air^ remarks, *Keports of 
the British Association,' &c., p. 128, ** In 
fSMSt nearly all the astronomy of the pre- 
sent century is to be found in these works," 
that is, in certain periodicals which are 
mentioned, '* or in the ' Ephemerides' of 
Berlin, Paris, or Milan.'' 

Next to the * Nautical Almanac,'^ the 
private publication which is most entitied 
to notice as an astronomical almanac is 
White's 'Ephemeris,' a work which is 
nearly as old as the monopoly previously 
described. For many years past, this 
publication has given astronomical data 
sufficient to enable the seaman to find his 
latitude and time. The 'Gentieman's 
Diaxy,' commenced in 1741, and the 
'Leuues* Diary,* in 1705, have power- 
fully aided in keeping up a mathematical 
taste, to a certain extent, throughout the 
country, by annually pr(^)osine problems 
for competition : several, who have after- 
wards become celebrated in mathematics, 
have commenced their career by the solu- 
tion of these problems. 

The duty on almanacs was abolished 
in August, 1834, by 3 & 4 William IV. 
c 57. The stamp was fifteen pence on 
each almanac. The average number of 
stamps issued between 1821 and 1830 in- 
clusive, was about 499,000 yearly, pro- 
ducing an average revenue of about 
3 1 ,000/. The largest number of almanacs 
stamped in any one year during the above 
period was 528,254 in 1821, and the 
smallest number was 444,474 in 1830; 
and in 1833, the year before the duty was 
abolished, the amount of duty was only 
26,164/. The tax prevented the free 
competition of respectable publishers in 
ilmanacs, and tempted so many p&rsoDB 



to evade the law, that unstamped al- 
manacs were circulated in as large 
numbers as those which pud the tax. 
It is stated in the Report of the Com- 
missioners of Excise Inquiry that 200 
new almanacs were published as soon 
as the duty was repealed, of some of 
which upwards of 250,000 copies were 
sold, although the old ones not only main- 
tiuned, but, in some cases, doubled their 
circulation. The most marked effect of 
the repeal of the duty is perhaps the im- 
provement in the character of almanacs. 

ALMONER, once written Aumner 
and Amner, was an officer in a king's, 
prince's, prelate's, or other great man's 
household, whose business it was to dis- 
tribute alms to the poor. Previous to 
the dissolution every great monastery in 
England had its almoner. The almoner 
of the king of France was styled his 
grand aumonier, and we find a similar 
officer at a very early period attached to 
the household of the popes. The word 
almoner is a corruption of eleemosyna- 
rius, a word which is formed from the 
Greek eleemHsyne (J\rr\iiotr6vri), The 
word almonarius is a corruption of elee- 
mosynarius. 

* Fleta,' a law treatise of the time of 
Edward I., describes the duties of the 
high almoner as they then stood in Eng- 
land (ii. c. 23). He had to collect the 
fragments of the royal table, and distribute 
them daily to the poor ; to visit the sick, 
poor widows, prisoners, and other per- 
sons in distress; he reminded the king 
about the bestowal of his alms, especially 
on saints'-days, and was careful tiiat the 
cast-off robes, which were often of high 
price, should not be bestowed on players, 
minstrels, or flatterers, but their value 
given to increase the king's charity. 

In modem times the office of lord hieh 
almoner has been long held by the ar&- 
bishops of York. There is also a sub- 
almoner, an office which is at present 
filled by the dean of Chester. The he- 
reditary grand almoner is the Marquis 
of Exeter. There is an office appro- 
priated to the business of the almonry in 
Middle Scotland Yard, Whitehall. Cham- 
berlayne, in the * Present State of Great 
Britain,' octavo, Loudon, 1755, gives an 
account of the lord «i\xnoxi<ef ^ om/^ ^& '-^ 
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then stood. ** The lord almoner disposes 
of the king's alms, and for that use re- 
ceives (besides other monies allowed by 
the king) all deodands and bona felmum 
de se to be that way disposed. Moreover, 
the lord almoner hath the privilege to 
give the king's dish to whatsoever poor 
men he pleases ; that is, the first dish at 
dinner which is set upon the king's table, 
or instead thereof 4d, per diem. Next he 
distributes to twenty-four poor men, no- 
minated by the parishioners of the parish 
adjacent to the king's palace of residence, 
to each of them 4td. in money, a twopenny 
loaf, and a gallon of beer, or, instead 
thereof, 3d. m money, to be equally 
divided among them every morning at 
seven of the clock at the court-gate ; and 
every poor man, before he receives the 
alms, to repeat the Creed and the Lord's 
Prayer in the presence of one of the 
king's chaplains, deputed by the lord 
almoner to be his sub-almoner; who is 
also to scatter new-coined twopences in 
the towns and places where the king 
passeth through in his progress, to a cer- 
tiun sum by Sie year. Besides there are 
many poor pensioners to the king and 
queen below stairs, that is, such as are 
pat to pension, either because they are so 
old that they are unfit for service, or else 
the widows of such of his majesty's house- 
hold servants that died poor, and were 
not able to provide for their wives and 
children in their lifetimes : everv one of 
these hath a competency duly paid them. 
Under the lord high almoner there are a 
sub-almoner, a yeoman, and two grooms 
of the almonry." 

The lord almoner's annual distribution 
is now made in the queen's name, on the 
Thursday before Easter, called Maundy 
Thursday. 

There is at Cambridge the lord al- 
moner's professorship of Arabic, founded 
in 1770. The professor is appointed by 
the lord almoner, and is paid out of the 
almonry funds. 

The grand almoner of the king of 
France was once the highest ecclesiastical 
cfignitary in that kingdom. To him be- 
longed the distribution of the royal 
bounty to the poor, the superintendence of 
sUJ bouses in the kingdom for the re- 
cepdon of poor foreigaers, and houses of 



lepers; the king received the sacnmieiit 
from his hand ; and he said mass before 
the kin^ in all great ceremonies and 
solemnities. At the establishment of the 
imperial household in 1804, Napoleon 
restored the office of* grand almoner of 
France in the person of Cardinal Fesch : 
and the office was continued till the exile 
of Charles X. 

Ducange, in his Glossary (< Eleemo- 
synarii'), ^ves other meanings of the 
word almoner. It was sometimes used 
for those who distributed the pious be- 
quests of others ; sometimes for a person 
who by testament left alms to the poor; 
and sometimes for the poor upon whom 
the alms were bestowed. The eUemosif- 
narii regis, or persons who were sup- 
ported by the king's bounty, occasionally 
noticed in the Domesday Survey, were of 
this last description. Almoner is a name 
also ^ven in ecclesiastical writers to the 
deacons of churches. 

ALMS-HOUSE, an edifice, or collec- 
tion of tenements, built by a private per- 
son, and endowed with a revenue for the 
maintenance of a certain number of poor, 
aged, or disabled people. England is 
the only country which possesses alms- 
houses in abundance, though many such 
exist in Italy. In England, they appear 
to have succeeded the incorporated hos- 
pitals for the relief of poor and impotent 
people, which were dissolved by King 
Henry VIII. The rules for tiie ^vem- 
ment of alms-houses are those which the 
founder has made or empowered others 
to make. Alms-houses belong to that 
class of endowments which are pompre- 
hended under the name of Charities. 

AMBASSADOR (directly from the 
French Ambassadeur), is the term com- 
monly used to designate every kind of 
diplomatic minister or agent. The word 
ambassador is sometimes written with an 
E, a form which the English always use 
in the word Embassy. Spelman derives 
Ambassador from Ambactus, a word used 
by Csesar {Gallic War, vi. 15, * Amhao- 
tos clientesque '). The various forms in 
which the woi^ Ambassador has been 
written are collected m Webster^s English 
Dictionary, art * Embassador.' An ar^- 
bassador may be defined to be a person 
\ sent\>7 onft coNec^l^ ^wer to another to 
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treat upon affidn of state. The necessity 
of employing such means of communica- 
tioii between independent commonities is 
obyioos, andi there is hardly an instance 
of a people in so rude a state of society 
as to be ignorant of the fonctions of an 
ambasrador, and of the respect which 
is doe to his office. In modem states 
however» whatever may be the form of 
government, ambassadors are generally 
named by the person who has the supreme 
ezeeative power. In the United States of 
North America, the President names an 
ambassador, but the appointment must be 
oonfinned by the Senate.' Sometimes the 
power of appointing and sending ambassa- 
oors has been delegated to a subordinate 
executive officer, as it was to the viceroy 
of Nai^es, the Governor of MUan, and 
the Spamsh Grovemor- General of the 
Netherlands. It is exercised bv every 
power which can make war ana peace, 
and accordingly is possessed by the East 
India Ckmipany. Embassies were an- 
<nentiy sent only on particular occasions, 
with authority to transact some specific 
bofflnesB ; as, for instance, to negotiate a 
treaty of peace or alliance, or to complain 
of wrongs and demand redress. But 
great changes were gradually introduced 
m the political condition of Europe. The 
several states which had risen to import- 
anoey although independent of one an* 
otiber, were tound together by numerous 
ties* and with the extension of conmierce, 
the intercourse between them became so 
greats and their interests so complicated, 
that it was found expedient for them to 
keep np a more regular communication ; 
and wim this view it became customary 
fbr one power to have its ambassador 
residing constantly at the court or capital 
city of another. 

Amonff the ordinary fhnctions of an 
ambassador, the following are the most 
important: — 1st, to conduct negotiations 
on behalf of his country ; the extent of 
his aalhority in this respect is marked 
nd limited by the power which he has 
received from home; he has, however, 
according to modern usage, no authority 
to conclude any engagement definitively, 
the treaty which he has negotiated having 
DO binding power, till it has been form- 
tily ratified hy M9 goremment; Undly, 



to watch over the accomplishment of all 
existing engagements ; and 3rdly, to take 
care genendly that nothing is done within 
the territories of the state, nor any treatv 
entered into with other powers, by which 
the honour or interests of his country can 
be afifected, without informing his govern- 
ment of such measures. 

An ambassador has also certain duties 
to perform towards private individnals of 
his own nation : such as to provide them 
with passports, where they are required ; 
to present them at court, if they produce 
the requisite testimonials ; to protect them 
from violence and injustice ; and if any 
manifest wrong has been done, or if jus- 
tice has been refused them, to exert mm- 
self to obtain redress, and to secure for 
them the fiill benefit of the laws ; and, 
lastiy, to assist them in maintaining their 
rights in courts of justice, as well by cer- 
tifying what is the law of his country 
upon the point in dispute, as by mo 
authentication of private documents^ 
which is usually confined in practice to 
such as have been previously authenti- 
cated at the foreign office of his own 
government, and tiience transmitted to 
him. 

It is now the established usage of 
European countries and of those parts of 
North America which were colonized by 
Europeans and have become independent 
states, to send ambassadors to one another. 
The sending of an ambassador by any 
state implies that such state is also will- 
ing to receive an ambassador. It is only, 
however, in time of peace that this inter- 
change of ambassadors regularly takes 
place. In time of war, a hostile power 
cannot claim to have its ambassadors 
received, unless they are provided with a 
safe-conduct or passport ; and the grant- 
ing of these is merely a matter of discre- 
tion. It is, in all cases, requisite that the 
ambassador should be provided with the 
proofs of his authority; these are con« 
tained in an instrument, called his Letters 
of Credence, or Credentials, delivered to 
him by his own government, and ad- 
dressed to that of the state to which he 
is sent A refusal to receive an ambassa • 
dor properly accredited, if made without 
sufficient cause, is considexed 2l ^Qe& Vn.- 
sult to the power that lie Te^T«eeii\&. ^^^ 
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if one of several competitors for the sove- 
reign power in any country, or if a pro- 
vince which has revolted and asserts its 
independence, sends an ambassador to a 
sovereign state, such state, if it receives 
the ambassador, thereby recognises the 
competitor in the one case to be actually 
the sovereign, and the revolted province, 
in the other, to be actually independent. 
Though this may be the general prin- 
ciple, the practice is somewhat differ- 
ent In such cases, consuls are gene- 
rally first sent ; and when a government 
has been established for some time de 
facto, as it is termed, that is, in &ct, it 
is usual with states who have sent con- 
suls to send ministers also in due time, 
even though the mother country, to which 
the revolted states belong, may not have 
recognised their independence. This was 
done by the British government and 
others in the case of the South American 
slates, whose independence Spain has not 
yet recognised. 

It is said that a government may refuse 
to receive an ambassador, if he is person- 
ally disagreeable to the state, or of a 
notoriously bad character. But it is now 
generally the practice, in order to avoid 
such a refusal, to inform the court before- 
hand of the person intended to be sent. 
Every government, it is also said, may 
make general rules respecting the class 
of persons whom it chooses to admit as 
ambassadors ; but every state would think 
itself aggrieved and insulted by the re- 
fusal of the ambassador whom it has ap- 
pointed, except on satisfactory grounds. 
There is nothing, for instance, in the ge- 
neral law of nations to prevent a man's 
being accredited bv a foreign power to 
the government of nis own country ; and 
in this case he is clothed, as far as his 
character as an ambassador is concerned, 
with precisely the same rights as if he 
was a member of the state by which he is 
employed. Prince Pozzo di Borgo, a 
Porsican, was many years Russian am- 
bassador at Paris. But any government 
may, by a general regulation, refuse to 
admit, as France and Sweden have in fact 
done, any of its own subjects as the repre- 
sentative of an independent state. 

Jt is the duty of a state, with respect to 
smbassadors sent to it, to protect them 



from everything which may in any degree 
interfere with the due performance of 
their functions. This duty oommenceB 
before the ambassador has delivered his 
credentials, and as soon as his appoint- 
ment has been notified to the court 

The first privilege of an ambassador in 
the country to which he is sent, is perfect 
security. This is necessary in order that 
he may discharge his functions ; and the 
violation of this privilege has always been 
considered an onence against the law of 
nations, whether the violation proceeds 
from the sovereign power itself, or from 
the unauthorized acts of individuals. 

The Porte used to yiolate this privilege, 
by confining the ministers of any power 
it went to war with, in the Seven Towers, 
under the pretence of protecting them 
from popular outrage. The last minister 
shut up in the * Seven Towers* was M. 
Ruffin, the envoy of the French republic 
Since that time the practice has dropped. 

The second important privilege of an 
ambassador is, that no legal process can 
affect him, in his person or his property ; 
so much of his property, at least, as is 
connected with his official character, such 
as his furniture, equipages, &c. (Bynker- ' 
schoek, Deforo Legatorum,) This privi- ' 
lege is in some degree subsidiary to the ! 
former ; for it would be of little avail to ' 
protect an ambassador from open outrage, 
if he were liable to be harassed by legal ^ 
proceedings, which, whether instituted 
(as it is always possible they might 
be) without foundation, or well founded, ' 
would interfere with the discharge of * 
his public functions. Ambassadors are, < 
therefore, deemed not to be amenable for i 
their conduct before any criminal tribunal < 
of the country they reside in. ^i 

But ambassadors cannot misconduct i 
themselves with impumty. They are ' 
bound to respect the law and customs of i 
the country they are in; and if they i 
commit any offence, the sovereign may ) 
complain of it to the government whidn \ 
they represent; or, if the case is of a I 
more serious nature, he may demand that i 
they be recalled, or may even digmic^ ^ 
them peremptorily, and in either case I 
require that they be brought to tna^ in t| 
their own country. And if an ambassadcNr I 
is g;vnlty of an offence which threatens ^ i 
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immediate safety of the state, not even 
the priYilege of personal security will 
[HPDtect him tnxok any degree of force 
vhich may be necessary to defeat his 
ntentioDS : thus, if he engages in a con- 
spiracy against the goyemment, he may, 
if the circumstances require it, be put 
under arrest, in order to be sent home, 
and if he is found in arms joining in a 
rebellion, he may be treat«d as an enemy. 

The same principle aim extends to 
civil suits, and no claim can be enforced 
against an ambasndor by any compulsory 
process. 

These privileges are not confined to 
the amhaasador done, but are extended 
to all his suite — his companions, as they 
are sometimes called, — including not only 
the persons employed by him in diplo- 
matic services, but his wife, chaplain, 
and household. The law of nations in 
this reroect is fully recognised by the law 
of England. By the statute of 7 Anne, 
c 12, all legal process against the person 
or goods of an ambas^or, or of his 
domestic, or domestic servants, is declared 
to be void. The benefit of this Act may 
be claimed by any one who is actually in 
the domestic service of the ambassador, 
whether he is a British subject or a 
ferrigner, provided he is not a merchant 
or trader within the bankrupt law ; and 
it is not necessary that he should be 
resident in the ambassador's house. But 
if he takes a house, and uses it for any 
iDther purpose besides that of residence — 
m tf he lets part of it in lodgings, he so 
kr kaes his privilege, and his goods are 
hth\e to he mstrained for parochial rates. 

Whoever sues out or executes any pro- 
oess contrary to the provisions of the act, 
ii mmishahle at the discretion of the 
kra chancellor and the two chief jus- 
tiees^ or any two of them, as a violator 
of tiie lavr of nations, and disturber of the 
pal^ repose ;— with this exception, how- 
ever, that no one can be punished for 
arresting an ambassador's servant, unless 
the name of such servant be registered 
with the secretary of state, and by him 
transmitted to the sheriff of London and 
Hiddieaez. 

The third important privilege of an 
imbaiaador is, that his residence enjoys 
I security nmilar to that of his person , 



and prc^rty: it is not '>nly protected 
from open outra^ but it is likewise 
exempted fK)m bemg searched or irisited, 
whether by the police, by revenue iifficers, 
or under colour of leg^ process of any 
description whatever. 

This privilege has sometimes been con- 
strued to extend so &r, as to make the 
ambassador's residence an asylum to 
which any offender might flee and be out 
of the reach of the law ; but the govern- 
ment may, in such a case, demand that 
the offender be given up, and if he is an 
offender against the state, in case of a 
refusal on the part of the amlMissador, 
and if the circumstances require it, he 
may be taken by force. 

This privilege of a^lum, as it is called, 
was formerly granted in some cities to 
the whole quarter in which the ambas- 
sador resided ; such was the case at 
Madrid, till in the year 1684 it was con 
fined to the residence itself. Such also 
was the case at Rome to a much later 
date ; and even at the present day some 
vestiges of this immunity still remain, 
but since 1815 it has been confined to 
cases of correctional police. 

There are some other privileges which, 
though not essential to the character of 
ambassadors, are yet very generally ad- 
mitted. Ambassadors are, for instancy 
in all civilized countries allowed the f^ 
exercise of their religion ; they are in 
general exempted fh)m direct taxation; 
and they are usually allowed to import 
their goods without paying any customi 
house duties: this last pririlege, how** 
ever, being extremely liable to abuse, 
has sometimes been limited. At Madrid 
since the year 1814, and at St Petersburg 
since 1817, ambassadors are allowed six 
months to import their goods firee of cus- 
toms, and after that time their exemption 
ceases. At Berlin they are only allowed 
to import goods until tiie duties payable 
amount to a certain sum. 

If any violence has been offered to an 
ambassador, or any of his privileges have 
been infringed, although he may himself, 
if he chooses, prosecute the offender, it 
is more usual for him to demand satis- 
faction of the government, and it is their 
duty to bring the offender to punish- 
ment 
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The title of ambassador, in the more 
limited sense of the word, as it is used at 
present, is confined to diplomatic ministers 
of the highest order. Ambassadors, in 
this sense of the word, hold an office of 
▼ery exalted rank ; their credentials are 
addressed immediately from their own 
sovereign to the sovereign to whom they 
are sent; with whom tibey thereby are 
entitled to treat personally, without the 
intervention of his ministers, in the same 
manner as their master would if he 
were present This is a power, however, 
which, at least in free states, where the 
ministers alone are responsible for the 
acts of the government, exists rather in 
name than in reality. The ambassadors, 
properly so called, are deemed to repre- 
sent not only the interests, but likewise 
the person and dignity of their master or 
of their state ; but this representative 
character, as it is called, amounts in 
reality to little more than the enjoyment 
of certain marks of distinction ; tiie prin- 
cipal of which are, that an ambassador is 
always styled * Your Excellence,' which 
was formerly the mode of addressing a 
sovereign prince ; 2. That he takes pre- 
cedence next a^r princes of the blood 
royal, &c. 

Ambassadors are of two kinds: — 1. 
Those who reside regularly at the court at 
which they are accredited, to perform the 
usual duties of their office ; 2. Those who 
are sent on special occasions, either on 
missions of important business, as the ne- 
gotiation of a treaty, or more frequentiv 
on some errand of state ceremony, sucn 
as to be present at a coronation or a mar- 
riage. The designation of Ambassador 
Extraordinary was originally appropriated 
to those of the second kind (such as be- 
longed to the first being styled Ordinary 
Ambassadors) ; but the titie of Extraor- 
dinary, being considered more exalted, is 
now usually bestowed even on those who 
are regularly resident To the highest 
order of minister belong also the Legates 
and Nuncios of the Pope. [Legate; 
Nuncio.] 

The rank and pomp annexed to the 

office of ambassador beinff attended with 

considerable expense, and having fre- 

qnenHj occasioned embarrassments and 

disputes, it was found expedient to employ 



ministers under other denominations, who^ 
though inferior in point of digni^, i^ould 
be invested with equal powers. The chief 
difference by which all the lower orders of 
diplomatic agents are distinguished from 
ambassadors, properly so called, is, that 
they are the representatives not of the 
personal dignity of their prince, but only 
of his affairs and interests, in the same 
manner as an ordinary agent is the repre- 
sentative of his prind^. Diplomatic 
ministers of the second order receive their 
credentials (like ambassadors) immedi- 
ately from their own sovereign. To this 

order belong envoys, ordinary and extra- < 

ordinary, ministers plenipotentiary, the ' 

internuncios of the pope, and the Austrian < 

minister at Constantinople, who is s^led < 

internuncio and minister plenipotentiary. < 

The distinction of ministers into those of ) 

the first and those of the second order be- < 

gan to prevail towards the end of the t 

fifteenth century, and is said to have been i 

originally introduced by Louis XI. of i 

France. [Envoy.] 'j 

There is likewise a third order of di- i 

plomatic agents, which does not appear to > 

have been recognised till towards the be- ! 

ginning of the eighteenth century. Those \ 

who belong to it are known by the title of i 

Charges d' Affaires (which is said to have i 

been given by a prince, for the first time^ s 

to the Swedish minister at Constanti- « 

nople, in 1748), Resident, or Minister. E 

Tlieir credentials are given them by the ! 

ministers of state in their own countir, i 

and are addressed to the nunisters of the « 

country they are sent to ; except in the i 

case of the diplomatic agents of the Han- i 

seatic towns, whose credentials are ad- i 

dressed to the sovereign. In this order i 

may also be included ue ministers whom ^ 

an ambassador or envoy, by virtue of an i 

authority from his prmce or state, ap- t 

Soints (usually under the titie of Charg^ ■ 

'Affaires) to conduct in his absence the ^ 

affairs of his mission.^ [Charge' d'A* « 

FAIRES.] i 

The great Powers at the Congress of i 
Vienna, in 181 5, divided diplomatic agents 

into four classes : 1. Ambasisadors, legatee 4 

or nuncios. 2. Envoys, ministers, ana -^ 

other agents accredited to sovereigns. 3. '■ 
Charges d' Affaires, accredited to the de^ 
, partment of foreign affiEurs. 
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Coosnls are not in general reckoned 
imoDg diplomatic ministers ; in some par- 
tioilar cases, however, where they haye 
dqplomatic duties to perform, they are ac- 
credited and treated as ministers. [Com- 

It was long a <Uspated question, whe* 
tiier the smaller powers should communi- 
ctte by means of ministers of the highest 
Older. According to the practice of the 
present day, it is only in the intercourse 
between the great powers that ambassadors 
or ministers are employed. The United 
States of North America are usually 
represented at the courts of the great 
powers of the first class by ministers ple- 
nipotentiary, and at those of inferior 
nmk by charge d'afiairs ; and they have 
nerer sent a person of the rank of ambas- 
sador in the diplomatic sense. (Note, 
Kent^s Commentaries, p. 40, vol. i.) The 
ooorts to which the Britidi government 
sends an ambassador are those of Paris, 
Vienna, St. Petersburg and the Porte : 
to the courts of Prussia, Spain, the Two 
Sfixnlies, Holland, Portugal, Sweden, Ha- 
nover, Brazil, and to the United States, 
we send an * Envoy Extraordinary and 
Miiuster Plenipotentiary;' to Sardinia, 
Denmark, Bavaria, Wiirtemberg, and 
Frankfort, an * Envoy Extraordinary ;' to 
Saxon jT, Tuscany, the Swiss ('antons, 
Greeoey Mexico, and Buenos Ayres, a 

Minister Plenipotentiary;' to tiie states 
of New GrenadsL, Venezuela, Peru, Chili, 
and Texas, a * Charge d' Affaires.' The 
principal secretary of an ambassador is 
tenneu 'Secretary of Embassy,' and of 
envoys and ministers, * Secretary of Lega- 
tion. Attached to each embassy there are 
two paid * Attaches,' but in the embassy to 
tiie Ottoman Porte, when an * envoy and 
' only is employed, there is only 
paid attach^. The salary of the am- 
lor to the court of St. Petersburg is 
11,0002. a-vear; that of the secretary is 
IOCKUL ; and the two attach^ receive 400/. 
ind 800/. a-year respectively. The ex- 
penses of the other embassies are not quite 
n high. The salaries and pensions for 
fi^osnatic services are paid out of the con- 
lofidated fimd, and are regulated by 2 & 3 
Wm. IV. c 116. When this act was 
paasedy in 1832, the annual sum was fixed 

it 203»510i.; and it was provided tZiat 



until the amount was reduced to 180,000/.^ 
his majesty should not grant a larger an- 
nual amount in diplomatic pensions than 
2000/. ; and that when reduced, the whole 
annual expense of this branch of the 
public service should not exceed 180,000/. 
In 1843 the charge for services and allow- 
ances was 140,000/., and for pensions 
39,982/. 12«. 6J.; making a total of 
179,982/. 128, 6d 

The rules relating to the ceremonial 
due to diplomatic ministers are laid down 
at great length by writers on the subject. 
The first thin^ to be done by a minister is 
to announce his arrival to the minister for 
foreign affairs. He is then entitied to an 
audience of the prince, either public or 
private. The right of demanding at all 
times, during his stay, a private audience 
is the distinction and important privilege 
of an ambassador. Should his only 
chance of carrying a measure depend on 
his having a private audience of the 
prince to whom he is sent; it is evident 
that this might be thwarted by the prince's 
ministers, who would of rignt be present 
at the audience of any minister below the 
rank of ambassador. A minister plenipo- 
tentiary, as well as an ambassador, can 
claim a public audience. He there pre- 
sents his credentials to the prince, and 
hands them over to the minister for 
foreign affairs. Ministers and envoys 
also present their credentials to the prince 
in person. Aft«T he has been presented 
to tiie prince, a minister visits all the di- 
plomatic body. But a minister of the 
highest order pays his respects in person 
only to those of the same rank — with 
ministers of a lower order he merely 
leaves his card. When an ambassador 
arrives at a court, all the diplomatists 
there, who are not of his own rank, call 
on him first. 

Disputes have frequentiy arisen among 
ministers of the same rank about prece- 
dence. The rules by which it has at va- 
rious times been endeavoured to settle the 
respective rank of the representative of 
each state, being founded on no solid 
principle, and not sanctioned by general 
acquiescence, it is unnecessary to men- 
tion. A rule which has long been par- 
tially adopted, may now be con&\det«4. 
fully establislied : lor aX \ke Cow^«s& « . 
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Vienna, in 1815, it was agreed by the 
eight powers which signed the treaty of 
Paris, that ministers in each class shall 
tEike precedence among themselves, ac- 
cording to the date of their official an- 
nouncement at court, and that the order 
of signature of ministers to acts or treaties 
between several powers, that allow of the 
alternate, shoula be determined by lot. 
If the reader is curious to know wherein 
this precedence chiefly consists, — in what 
manner ministers are required to arrange 
tliemselves when they are standing up ; 
in what, when they sit round a table : what 
order it behoves them to observe when 
they are placed in a row ; what, when 
they walk in a line : how their rank is 
marked when their numbers are even; 
how, when their numbers are odd — we 
must refer him to the Manuel IHphmcUique 
of the Baron Charles De Martens, chap. vi. 
For further information on the subject 
of Ambassador, he may consult Wicque- 
fort, De V Ambaasadeur ; Le8 Causes cele- 
bres du droit des Gens, by C. De Martens ; 
and the writers on the law of nations, par- 
ticularly Vattel and G. F. Martens ; and 
likewise the Caurs de droit publiCf par 
Pinheiro-Ferreira, 

The functions of permanent Ambassa* 
dors, as above explained, appear to have 
originated in modem times. The am- 
l)a^adors {irp4o$us) sent by the Greek 
states, and those sent by the Romans 
(legati) or received by them, were limited 
to extraordinary occasions. Among the 
Romans, ambassadors were so often sent 
by &reign nations to them, and sent by the 
Romans to foreign states, that the law with 
respect to them (Jus Legationis ; Livy, vi. 
1 7) became in course of time well settled. 
Ambassadors to Rome were under the 
protection of the state, whether they came 
from a hostile or a friendly nation. Their 
reception and the length of their stay at 
liome would of course depend on the 
nature of the relations between their state 
and Rome, and the objects of their n^ission. 
They were received by the Roman senate 
and transacted their business with that 
body. The senate appointed the ambassa- 
dors who were sent from Rome to foreign 
states. The expenses of such ambassadors 
were paid by the Roman state, but the 
Mintmssadors were also entitled to make 



certain demands fh)m the provindals in 
their process through a Roman province. 
This privilege gave rise in the laterpart of 
the republic to the practice of the Koman 
* libera legatio,' which was the term ap- 
plied to the permission obtained from the 
senate by a senator to leave Rome for dis- 
tant parts on his own business. It was 
called * libera,' free, apparently because 
the Senator had merely die title ds Legatos 
without the duty; and it was called 
Megatio' in respect of putting him on 
a like or similar footing with real legati 
as to the protection to his person and al- 
lowances to be claimed in the provinces. 
This privilege was often abused, both as 
to the length of time for which it was 
obtsuned and otherwise. A Lex Julia (of 
the Dictator Caesar) limited the time 
to which these ' libers legationes ' could 
be extended ; but it is an mcorrect infer- 
ence from a passage of Cicero {Ad Attic, 
XV. 11) to conclude that the law fixed 
five years: the period which was fixed 
by the law is not stated. The * libera 
legatio' is mentioned in the Pandect 
(50, tit 7, s. 14), whence we may con- 
clude that the practice continued to the 
time of Justinian, though probahly in 
some modified form. 

The word * legatus' is a participle from 
the verb * lego,' and signifies a person 
who is commissioned or empowered to 
do certain things. 

AMENDMENT. [Bill in Parlia- 
ment.] 

A'MNESTY is a word derived from 
the Greek afiuria-ria, amn^stia, which, 
literally, signifies nothing more than non- 
remembrance. The word amnestia is ' 
not used by the earlier Greek writers ; 
but the thing intended by it was ex- 
pressed by the verbal form {fih funriat- 
KOKtlv). The word apunioria occurs in 
Plutarch and Herodian. Some critics 
suppose that Cicero {Pkilipp, i. 1) al- | 
ludes to his having used the woi'd ; but 
he may have expressed the thing with- 
out usm^ the word amnestia. It occurs ' 
in the life of Aurelian by Vopiscus (c ^ 
39), according to some editions in the ' 
Latin form, but it is possible that Vopis* ^ 
cus wrote the word in Greek charactersi ) 
and it is doubtfid whether the word wai ^ 
ever incorporated into <he Latin lani* ;^ 
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mge. Nepos, in his life of Tbrasybulns 
(e. 3), expresses the notion of an act of 
Amnesty by the words'** lex obliyionis,** 
and it is dear from a passage in Valerius 
Maximns (It. 1), thai the word was not 
adc^ted into the Latin language when 
Vderins wrote, whateyer that time may 
be. 

The notion of an amnesty among the 
Greeks was a declaration of the person 
or perscms who had newly acquired or 
recovered the sovereign power m a state, 
by which they pardoned all persons who 
composed, supported, or obeyed the go- 
vernment wmch haid been just over- 
thrown. A declaration of this kind may 
be either absolute and universal, or it 
may except certain persons specifically 
named, or certain classes of persons gene- 
rally described. Thus, in Athens, when 
Thnsybnlus had destroyed the oligarchy 
of the Thirty Tyrants, and had restored 
tiie democratical form of govemmeut, an 
exceptive anmesty of past political of- 
fenees was declared, from the operation 
of which the Thirty themselves, and 
some few persons who had acted in the 
most ummous offices under them, were 
excluded. (Xenophon, HeUeiu ii. 4, 38 ; 
Isocrates, AgainsA CtzUimachua, c. 1.) So 
when Bonaparte returned from Elba in 
1815, he published an amnesty, from 
which he excluded thirteen persons, 
whom he named in a decree published at 
Lyon. The act of indemnity, passed 
upon the restoration of Charles II., by 
which the persons actually concerned in 
the execution of his &ther were excluded 
from the benefit of the royal and parlia- 
mentary pardon, is an instance of an am- 
nesty firom which a class of perscms were 
excepted by a general description and not 
by name. Of a like nature was the 
law passed by the French Chambers in 
January, 1816, upon the return of Louis 
XVIII. to the throne of France after the 
victory at Waterloo, which offered a com- 
plete amnesty to ** all persons who had 
oirectiy or incUrectly taken part in the 
lebellicm and usurpation of Napoleon 
Bonaparte," with the exception of cer- 
tnn persons, whose names had been pre- 
viously mentioned in a royal ordinance 
as the most active partisans of the nsorper. 
It was ohjected to this French law of, 



amnesty, that it did not point out with 
sufficient perspicuity the individuals who 
were to be except*^ from its operation. 
Instead of confining itself to naming the 
offenders, it excepted whole classes of 
offences, by which means a degree of 
uncertainty and confrision was occasioned* 
which much retarded the peaceable set- 
tiement of the nation. ** In consequence 
of this course," says M. de Ch&teaubriand 
in a pamphlet published soon after the 
event, " punishment and fear have been 
permitted to hover over France ; wounds 
have been kept open, passions exasperated, 
and recollections of enmity awakened." 
The act of indemnity, passed at the ac- 
cession of Charles II., was not liable to 
this objection, by the distinctness of 
which, as Dr. Johnson said, ** the llutter 
of innumerable bosoms was stilled," and 
a state of public feeling promoted, ex- 
tremely favourable to the authority and 
quiet government of the restored prmce. 

AMPHFCTYONS CA/t4)i«Tj}om ), 
members of a celebrated council in an- 
cient Greece, called the Amphictyonic 
Council. 

According to the popular stury, this 
council was founded by Amphictyon, son 
of Deucalion, who Uvea, if he lived at all, 
many centuries before the Trojan war. 
It is supposed, by a writer quoted by 
Pansanias (x. 8), to derive its name, with 
a slight alteration, from a word signify- 
ing **settiers around a place." Strabo, 
who professes to know nothing of its 
founder, says that Acrisius, the mytholo- 
gical king of Argos, fixed its constitution 
and regulated its proceedings. Amidst 
the darkness which hangs over its origin, 
we discover with certainty that it was 
one of the earliest institutions in Greece. 
No full or clear account has been given 
of it during any period of its existence 
by those who had the means of inform- 
ing us. The fullest information is supplied 
by .^Ischines the orator ; but before any 
attempt is made, by the help of some 
short notices from other writers, and of 
conjecture, to trace its earlier history, it 
may not be amiss to state what is cer- 
tainly known of this council as it existed 
in his time. 

According to -ffisdniies^liJttfeCjT^^Tia.- 
tions which had a riglvt to "be xe^tesfeiiXR^ 
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ill the couDcil were the Thessalians, 
Boeotians, Dorians, lonians, Perrhsebians, 
ISIagnesians, Locrians, QiStaeans, Phthiots, 
Malians, Phocians. Each nation was 
represented by certain sovereign states, 
of which it was supposed to be the parent : 
thus Sparta, conjointly with other Dorian 
states, represented the Dorian nation. 
Amongst the states thus united in repre- 
senting their common nation, there was 
a perfect equality. Sparta enjoyed no 
superiority over Dorium and Cytinium, 
two inconsiderable towns in Doris ; and 
the deputies of Athens, one of the repre- 
sentatives of the Ionian nation, sat in the 
^council on equal terms with those of Ere- 
tria and Euboea, and of Priene, an Ionian 
colony in Asia Minor. From a rather 
doubtM passage in iEschines {De Fals, 
Leg. 43), compared with a statement in 
Diodorus (xvi. 60), it seems that each na- 
tion, whatever might be the number of its 
constituent states, had two, and only two 
votes. The council had two regular ses- 
sions in each vear, meeting in the spring 
at Delphi, and in the autumn near Pylse, 
otherwise called Thermopylae; but spe- 
cial meetings were sometimes called be- 
fore the usual time. From its meeting at 
Pylse, a session of Amphictyons was called 
a Pylsea, and the deputies were called 
Pylagorse, that is, councillors at Pylse. 
There were also deputies distinguished 
by the name of Hieromnemons, whose 
ofiSce it was, as their name implies, to 
attend to matters pertaining to religion. 
Athens sent three Pylagorse and one 
Hieromnemoik. The former were ap- 
pointed for each session ; the latter pro- 
bably for a longer period, perhaps for the 
year, or two sessions. The council enter- 
tained charges laid before it in relation 
to offences committed against the Delphic 
god, made decrees thereupon, and ap- 
pointed persons to execute them. These 
decrees, as we learn from Diodorus ( tvi. 
24), were registered at Delphi. The tath 
taken by the deputies bound the Amphic- 
tyons not to destroy any of the Amphic- 
tyonic cities, or to debar them from the 
use of their fountains in peace or war ; 
to make war on any who should trans- 
gress in these particulars, and to destroy 
dteir cities; to punish with hand, foot, 
vait^e, and with aJi their might, any wUo 



should plunder the property of the co4 
(the Delphic Apollo), or should be pnvT 
to or devise anything against that whica 
was in his temple. Tiiis is the (ddi»t 
form of the Amphictyouic oath which 
has been recorded, and is expressly called 
by iBschines the ancient oath of the 
Amphictyons. It has inadvertently heea 
attributed to Solon by Mr. Milforo, whc 
has apparently confounded it witii an- 
other oath imposed on a particular occa- 
sion. An ordinary conndl consisted only 
of the deputed Pylagorse and Hiero- 
mnemons ; but on some occasions at Delphi, 
all who were present witii the Amphic- 
tyouic deputies to sacrifice in the temple 
and consult the oracle of the god, were 
summoned to attend, and then it received 
the name of an eccUsia^ or assembly. 
Beside the list of Amphictyouic naticnis 

f'ven by JBschines, we have one from 
ausanias, which differs a little from thai 
of ^schines, and another from £Uu*po-< 
oration, which differs slightiy from both. 
The orator, whilst he speaks generally 
of twelve nations, names only eleven. 
Strabo agrees with him in me larger 
number. It is further remarkable, l£at 
whilst ^schines places the Thessalians 
at the head of his list, Demosthenes {Dt 
Pace, p. 62) expressly excludes them 
from a seat in the council. 

^schines has left us much in the dark 
as to the usual mode of proceeding in the 
Amphictyouic sessions; and we shall 
look elsewhere in vain for certain inform- 
ation. It should seem that all the Pyla- 
porse sat in the council and took part in 
Its deliberations; but if the common 
opinion mentioned above, respecting the 
two votes allowed to each nation be cor- 
rect, it is certain that they did not all 
vote. The regulations according to 
which the decisions of the twelve nations 
were made can only be conjectured. We 
know that the rebgious matters which 
fell under the jurisdiction of the Amphic- 
tyouic body were managed principally, 
at least, by the Hieromnemons, who ap- 
pear, from a verse in Aristophanes {Nub, 
613), to have been appointed by lot, but 
we are not as weU informed respecting 
the limits which separated their duties 
from those of the Pylagoraj, nor respe ^t- 
^ ing t]hft lelative rank wmch the; held -n 
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theoonncU. (JEsehines, Conlr. Qe*. p. 68- 
72: FmL. Leg. p. 43.) The little that is 
told is to be ftm^ for the most part in the 
aneieDt lexicographers and scholiasts, or 
commentators, who knew perhaps nothing 
about the matter, and whose aoeoonts are 
suffidentl^ perplezin|; to give room for 
great '▼anety of opimons among nx>dem 
writers. Some haye seemed to themselTes 
to disooYer that the office of the Hiero- 
mnemons was of comparatiyely late crea- 
tion, tluit these new deputies were of higher 
rank than the Pyla^rte, and that one 
of them always presided in the cooncil ; 
others again have supposed — what, indeed, 
an ancient lexicographer has expressly 
asserted— that thcry acied as secretaries or 
scribes. Two Amphictyonic decrees are 
found at length in the oration of Demos- 
tiienes on the crown, both of which begin 
thus: ''When Cldnagoras was priest, at 
the -vernal PylsBa, it was resolved by the 
PylagoTO and the Syiuedri (joint coun- 
dllots) of the Amphictyons, and the 
common bod^ of the Amphictyons." 
Some have assumed that Cleinagoras the 
priest was the presiding Hieromnemon, 
and others that the Hieromnemons are 
comprehended under die general name of 
Pyli^rte. .£schines again has men- 
tioned a decree in which the Hieromne- 
mons were ordered to repair at an ap- 
pointed time to a session at Pylse, carry- 
ing with them the copy of a certain de- 
cree latdy made by the council. Of the 
council, as it existed before the time of 
iEscJiines, a few notices are to be found in 
^e andent historians, some of which are 
not unimportant According to Hero- 
dotus (vii. 200) the council held its 
meetings near Thermopylse, in a plain 
which surrounded the Yillage of Anmela, 
and in which was a temple dedicated to 
the Amphictyonic Ceres; to whom, as 
Strabo tells us (ix. 429), Uie Amphic- 
tyons sacrificed at every session. This 
temple, according to Callimachus {Ep, 
41), was founded by Acrisius ; and hence 
arose, as Miiller supposes in his history 
; of the Dorians (vol. i. p. 289, English 
I translation), the tradition mentioned 
I above. 

We are told by Strabo (ix. 418) that 
after the destruction of Crissa by an Am- 
phictyonic army> under the oonunaod of 



Ekirylochus, a Thessalian prince, the 
Amphictyons instituted the celebrated 
games, wluch fW>m that time were called 
the Pvthian, in addition to the simple 
musical contests already established by 
the Deiphians. Pausanias also (x. 7) 
attributes to the Amphictyons both the 
institution and subsequent regulation of 
the games; and it is suppoMd by the 
most skilfhl critics, that one occasion of 
the exercise of this authority, recorded 
by Pausanias, can be identified with the 
victory of Eurrlochus mentioned by 
Strabo. According to this supposition, 
the Crisssan and the celebrated Cir- 
rhsean war are the same, and Eurylochus 
must have lived as late as b.c. .591. 
But the history of these matters is full 
of difficidty, partly occasioned by the fre- 
quent connisiCHi of the names of Crissa 
and Cirrha. 

From the scanty materials left us bv 
the ancient records, the following sketon 
of the history of this fomous council is 
offered to the reader, as resting on some 
degree of probability : — 

The council was originally formed by 
a confederacy of Greek nations or tribes 
which inhabited a part of the country 
afterwards called Thessaly. In the lists 
which have come down to us of the con- 
stituent tribes, the names belong for the 
most part to those hordes of primitive 
Greeks which are first heard of, and some 
of wluch continued to dwell north of the 
Malian bay. The bond of union was the 
common worship of Ceres, near whose 
temple at Authela its meetings were held. 
Witii the worship of the goddess was 
afterwards joined that of the Delphic 
Apollo ; and thenceforth the council met 
alternately at Delphi and PylsB. Its ori- 
ginal seat and old connections were kept 
in remembrance by the continued use of 
the term Pylsca, to designate its sessions 
wherever held: though eventually the 
Delphic god enjoyed more than an equal 
share of consideration in the confederacy. 
It may be remarked that the Pythian 
Apollo, whose worship in its progress 
southwards can be faintiy traced from 
the confines of Macedonia, was the pe- 
culiar god of the Dorians, who were of 
the Hellenic race ; whilst the worship of 
Ceres was probaUy o5 Pe\asgi<i ox\%\&. 
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aud appears at one time to have been 
placed in opposition to that of Apollo, 
and in great measure to have retired be- 
fore It There is no direct authority for 
asserting that the joint worship was not 
coeval with the establishment of the 
council ; but it seems probable from fiicts, 
which it is not necessary to examine here, 
that an Amphictyonic confederacy ex- 
isted among the older residents, the wor- 
shippers of Ceres, in the neighbourhood 
of the Malian l»y, before the hostile in- 
truders with their rival deity were joined 
with them in a friendly coalition. The 
council met for religious purposes, the 
main object being to protect the temples 
and maintain the worship ol the two 
deities. With religion were joined, ac- 
cording to the customs of the tun^s, poli- 
tical objects ; and the jurisdiction of the 
Amphictyons extended to matters which 
concerned the safety and internal peace 
of the confederacy. Hence the Amphic- 
tyonic laws, the provisions of which may 
be partly understood from the terms of 
the Amphictyonic oath. Confederacies 
and councils, similar to those of the Am- 
phictyons, were common among the an- 
cient Greeks. Such were those which 
united in federal republics the Greek 
colonists of Asia Minor, of the iBolian, 
Ionian, and Dorian nations. Such also 
was the confederacy of seven states whose 
council met in the temple of Neptune in 
the island of Calauria, and which is even 
called by Strabo (viii. 374) an Amphic- 
tyonic council. 

The greater celebrity of the northern 
Amphictyons is attributable partly to the 
superior fame and authority of the Delphic 
Apollo ; still more perhaps to their con- 
nection with powerml states which grew 
into importance at a comparatively late 
period. The migrating hordes, sent forth 
from the tribes of which originally or 
in very early times the confederacy was 
composed, carried with them their Am- 
phictyonic rights, and thus at every re- 
move lengthened the arms of the council. 
The great Dorian migration especially 
planted Amphic^onic cities in the re- 
motest parts of Southern Greece. But 
this dif^ion, whilst it extended its fiune, 
was eveDtaally £ital to its political autho- 
n'tjr. The early numlicrs, nearly equal 



pemaps in rank and power, whilst they 
remained in the neighbourhood of Mounts 
(Eta and Parnassus, might be willing ti> 
submit their differences to the judgment 
of the Amphictyonic body. But the case 
was altered when Athens and Sparta 
became the leading powers in Greece. 
Sparta, for instance, would not readily 
pay obedience to the decrees of a distant 
council, in which the deputies of some in- 
considerable towns in Doris sat on eq«al 
terms with their own. Accordingly in 
a most important period of Grecian lus- 
tory, during a long series of bloody con- 
tests between Amphictyonic states, we are 
unable to discover a single mark of 
the council's interference. ^ the other 
hand, we have fh)m Thucydides (i. 112> 
a^ strong negative proof of tiie insig- 
nificance into whicn its authority had 
fallen. The Phocians (b.c. 446) pos- 
sessed themselves by force of the temple 
of Apollo at Delphi ; were deprived ^ 
it by, the Lacedeemonians, by whom it 
was restored to the Delphians ; and were 
again replaced by the Athenians. In 
this, which is expressly called by the 
historian a sacred war, not even an allu- 
sion is made to the existence of an Am- 
phictyonic council. After the decay of 
Its political power, there still remamed 
its religious jurisdiction ; but it is not easy 
to determine its limits or the objects to 
which it was directed. In a treaty of 
peace made (^b. c. 421) between tlie Pelo- 
ponncsians and the Athenians (Thucydi- 
des, V. 1 7), it was provided that ih& temple 
of Apollo at Delphi and the Delphians 
should be independent. This provision, 
however, appears to have had reference 
especially to the claims of the Phocians 
to include Delphi in the number of their 
towns, and not to have interfered in any 
respect with the superintendence of the 
temple and oracle, which the Amphic- 
tyons had lon^ exercised in conjunction 
with the Delphians. We have seen that 
the Amphictyons were ch^ged in the 
earliest times with the duty of protecting 
the temple and the worship of the eo£ 
But the right of superintendence, of re- 
gulating the mode of proceeding in con- 
sulting the oracle, in makine the sacri- 
fices, and in the celebration of the games, 
\ was appaxently of much later ori^n, and 
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may, with some probability, be dated 
fixnoi the victory gained by Eurylochus 
ind the Amphictyoiiic army. The exer- 
cise oi this right had the effect of pre- 
serring to the comicil permanently a con- 
ademUe degree of importance. In early 
times the Delphic god had enjoyed im- 
mense aatbority. He sent out colonies, 
fbonded cities, and originated weighty 
Bieasares of various kinds. Before the 
times of which we have lately been speak- 
ings his influence had been somewhat 
dindmshed ; but the oracle was soil most 
anzkmsly consulted both on public and 
private matters. The custody of the 
temple was also an object of jealous in- 
terest on account of tiie vast treasures 
contained within its walls. 

The Greek writers, who notice the re- 
lifpons jurisdiction of the council, point 
our attentioii almost exclusively to Del- 
phi ; bat it may be inferred from a re- | 
maikabie £Kt mentioned by Tacitus 
(Amu. iv. 14), that it was much more ex- 
tensive. The Samians, when petitioning 
in the time of the Emperor Tiberius for 
the oonfirmatixm of a certain privilege to 
tbdr temple of Juno, pleaded an ancient 
decree of the Amphictyons in their &vour. 
The words of the historian seem to imply 
(hat the decree was made at an early 
period in the existence of Greek colonies 
m Asia Minor, and he says that the de- 
cisioii of the Amphictyons on all matters 
had at that time pre-eminent authority. 

The sacred wars, as they were called, 
which were originated by the Amphic- 
tyons in the exercise of their judicial 
authority, can here be noticed only so far 
as they lielp to illustrate the immediate 
subject «f inquiry. The Cirrhsean war, 
in the time of Solon, has already been 
iaeidentally 'mentioned. The port of 
<^ha, a town on the Crisseean bay, af- 
forded the readiest access from the coast 
to DdphL The Cirrhffians, availing them- 
sebes of their situation, grievously op- 
pressed by heavy exactions the numerous 
(Hlgrin&s to the Delphic temple. The 
Amphictyons, by direction of the oracle, 
prodaimed a sacred war to avenge the 
erase of the god ; that is, to correct an 
abuse which was generally oifeusive, and 
yarticnlarly injurious to the interests of 
tlie Delpluans. Cirrha was destroyed. 



the inhabitants were reduced to slavery, 
their lands consecrated to Apollo, and a 
curse was pronounced on all who should 
hereafter cultivate them. We are told 
that Solon acted a prominent part on this 
occasion, and that great deference was 
shown to his counseLs. Mr. Mitford, in- 
deed, has discovered without help fhnn 
history, which is altogether silent on the 
subject, that he was the author of sundry 
important innovations, and that he in &ct 
remodelled the constitution of the Am- 
phictyonic body. He has even been able 
to catch a view of the secret intentions of 
the legislator, and of the political prin- 
ciples which guided him. hut in fhrtlier 
assigning to Solon the command of the 
Amphictyonic army, he is opposed to the 
direct testimony of tiie ancient historians. 

From the conclusion of the Cirrhsean 
war to the time of Philip of Macedon, an 
interval exceeding two centuries, we hear 
little more of the Amphictyons, than that 
they rebuilt the temple at Delphi, which 
had been destroyed by fire b.c. 548 ; that 
they set a price on the head of Ephialtes, 
who betrayed the cause of the Greeks at 
Thermopylse, and conferred public hon- 
ours on the patriots who died there ; and 
that they erected a monument to the 
famous (uver Scyllias as a reward for the 
information which, as the story eoes, he 
conveyed under water from the Thessa- 
lian coast to the commanders of the 
Grecian fleet at Artemisium. If Plutarch 
may be trusted, the power of the Amphic- 
tyons had not at this time fallen into con- 
tempt. When a proposition was made 
by the Lacedaemonians to expel from the 
council all the states which had not taken 
part in the war against the Persians, it 
was resisted successfully by Themistocles, 
on the ground that the exclusion of three 
considerable states, Argos, Thebes, and 
the Thessalians, would give to the more 
powerful of the remaining members a 
preponderating influence in the council, 
dangerous to the rest of Greece. 

After having, for a long period, nearly 
lost sight of the Amphictyons in history, 
we find them venturing, in the fallen 
fortunes of Sparta, to impose a heavy 
fine on that state as a punishment for an 
old offence, the seizure of XJa^ TVv^Basi 
Cadmeia, the payment ol ^\na\i, "Vkxyw- 
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ever, they made no attempt to enforce. 
In this oase» 9s well as in the celebrated 
Phocian war, the Amphie^onic council 
can be considered only aa an instrunent 
in the hands of the lliebans, who» after 
thei^ successfiil resistance to Sparta, i4[>- 
pear to have acquired a pr^K>nderating 
mflnenoe in it, and who found it ccm,- 
venient to use its name and authority, 
whilst prosecuting their own schemes of 
vengeance or ambition. Though the 
charge brought against the Phocians was 
that of impiej^ in cultivating a part of 
the accursed (jirrhsean plain, there is no 
reason to think that any religious feeling 
was excited, at least in the earlier part 
of the contest; and Amphictyonic states 
were eagerly engaged as combatants on 
boUi sides. For an account of this war 
the reader is referred to a general his- 
tory of Greece. The council was so fieu* 
affected by the n^sult, that it was com- 
pelled to receive a new member, and in 
fact a master, in the person of Philip of 
Macedon, who was thus rewarded for his 
important services at the expense of the 
Phocians, who were expelled from the 
confederacy. They were, however, at a 
subsequent period restored, in conse- 
quence of their noble exertions in the 
cause of Greece and the Delphic god 
against the Gauls. It may be remarked, 
t^t the testimony of the Phodan general 
Philomelus, whatever may be its value, 
is rather in favour of the supposition that 
the council was not always connected 
with Delphi. He justifies his opposition 
to its decrees, on the ^und that the 
right which the Amphictyons claimed 
was comparatively a modem usurpation. 
In the case of the Amphissians, whose 
crime was similar to that of the Phocians, 
the name of the Amphictyons was again 
readily employed; but ^schines, who 
seems to have been the principal instiga- 
tor of the war, had doubtless a higher 
object in view than that of punishing the 
Amphissians for impiety. 

The Amphictyonic council long sur- 
vived the independence of Greece, and 
was, probably, in the constant exercise of 
its religious functions. So late as the 
battle of Actium, it retained enough of 
its former dignity at least to induce 
Augustas to clsdm a place in it for his 



new cit^ of NiccHwlis. Strabo flays that 
in his tmie it had ceased to exist If his 
words are to be understood literally, it 
must have been revived; for we loiow 
from Fausanias (x. 8), that it was iu 
existence in the second century after 
Christ. It reckoned at that time twelve 
constituent states, who ihmished in all 
thirty deputies; but a preponderance was 
given to the new town of Nicopolis, 
which sent six deputies to each meeting ; 
Delphi sent two to each meeting, and 
Athens one deputy : the other states sent 
their deputies according to a certain 
cycle, and not to every meeting. For 
the time of its final dissolution we have 
no authority on which we can rely. 

It is not easy to estimate with much 
certainty the effects produced on the 
Greek nation generally by the institution 
of this council. It is, however, somethwg 
more than conjecture that the country 
which was the seat of the original mem- 
bers of the Amphictyonic confederacy 
was also the cradle of the Greek nation, 
such as it is known to us in the historical 
ages. This country was subject to incurs 
sions from barbarous tribes, especially on 
its western frontier, probably of a very 
different character from the occupants of 
whom we have been speaking. In tiie 
pressure of these incursions, the Amphic- 
tyonic confederacy may have been a 
powerful instrument of preservation, and 
must have tended to maintain at least the 
separation of its members from their fo- 
reign neighbours, and so to preserve the 
peculiar character of that eifted people, 
fh>m which knowledge and civilization 
have flowed over the whole western world. 
It may also have aided the cause of hu- 
manity; for it is reasonable to suppose 
that in earlier times differenced between 
its own members were occasionally com- 
posed by intei*ference of the council ; and 
thus it may have been a partial check on 
the buteher^ of war, and may at least 
have diminished the miseries resulting 
from the cruel lust of military renown. 
In one respect its influence was greatly 
and permanentiy beneficial. In common 
with the great public festivals, it helped 
to give a national unity to numerous in- 
dependent states, of which the Greek 
\ lA^OTx "««& composed. But it had a 
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merit which did not belong to those fe»- 
tivals in an equal degree. It cannot be 
doobCed that the Amphictyonic laws, 
wluch regulated the ori^nally small con- 
fedenu^, were the fimndiUion of that 
intemanonal law which was recognised 
thromghoiit Greece; and which, imper- 
fect as it was, had some effect in regu- 
lating beneficially national intercourse 
among the Greeks in peace and war, and, 
8o fiur as it vr ent, was opposed to that 
bmte Ibrce and lawless aggression which 
no Greek felt himself retrained by any 
law firom exercising towards those who 
were sot of the Greek name. To the 
investigator of that dark but interesting 
period in the existence of the Greek nar 
tion which precedes its authentic records, 
the hints which have been left us on the 
earlier days of this council, fiunt and 
scanty as they are, have still their value. 
They contribute something to those frag- 
ments of evidence with which the learn- 
ing and still more the ingenuity of the 
present generation are converting mythi- 
cal l^ends into a body of ancient histonr. 

ANARCHY (fix>m the Greek oyopxto, 
andrckia, absence of government) pro- 
perly means the entire absence cf politi- 
cal ^Ofvemment ; the condition of a col- 
lection of human beings inhabiting the 
ttme coontry, who are not subject to a 
common sovereign. Every body of 
perBcms living in a date oftiatwre (as it is 
termed) is in a state of anarchy ; whetiier 
that state of nature should exist among 
a nomber of persons who have never 
known political rule, as a horde of sa- 
vages, <Hr should rise in a political society 
in eonsequence of resistance on the part 
of the subjects to the sovereign, by which 
the person or persons in whom the sove- 
idgn^ is lodged are fbrcibly deprived of 
tfiat power. Such intervals are com- 
monly of short duration ; but after most 
revolutions, by which a violent change of 
floivemment lias been effected, tiiere has 
been a short period durine which there 
was no person or body of persons who 
ezereised the executive or legislative 
sovereignty,— "that is to say, a period of 
anarchy. 

Anarchy is sometimes used in a trans- 
<ierred or improper sense to signify the 
condition of a political society, in which, ^ 



according to tne writer or speaker, there 
has been an undue remissness or supine- 
ness of the sovereign, and especially of 
those who wield tiie executive sove- 
reignty. In the former sense, anarchy 
means the state of a bodv of persons 
among whom there is wt political govern- 
ment ; in its second sense, it means the 
state of a political society in which there 
has been a deficient exercise of the sove- 
reign power. As an insufficiency of go- 
vernment is likely to lead to no govern- 
ment at all, the term anarchy has, by a 
common exaggeration, been used to sig- 
nify the small degree, where it properly 
means the entire absence. [Sove- 
reignty.] 

ANATOMY ACT. Before the pass- 
ing of 2 & 3 Will. IV. c. 75, on the 1st 
of August, 1832, the medical profession 
was placed in a situation at once anoma- 
lous and discreditable to the intelligence 
of the country. The law rendered it 
illegal for the medical practitioner or 
teacher of anatomy to possess any human 
body for the purposes of dissection, save 
that of muraerers executed pursuant to 
the sentence of a court of justice, whilst 
it made him liable to punishment for 
ignorance of his profession ; and while 
the charters of the medical colleges en- 
forced the duty of teaching anatomy by 
dissection, the law rendered such a course 
impracticable. But as the interests of 
society require anatomy to be taught, the 
laws were violated, and a new cla^ of 
offenders and new crimes sprung up as a 
consequence of legislation being mcon- 
sistent with social wants. By making 
anatomical dissection a penalty for crime, 
the strong prejudices which existed re- 
specting dissection were magnified tenfold. 
This custom existed in England for about 
three centuries, having commenced early 
in the sixteenth century, when it was 
ordered that the bodies of four criminals 
should be assigned annually to the corpora- 
tion of barber-surgeons. The 2 & 3 WiU. 
IV. c. 75, repealed s. 4, 9 Geo. IV. c. 31, 
which empowered the court, when it saw 
fit, to direct the body of a person con- 
victed of murder to be dissected ai^r 
execution. Bodies are now obtained for 
anatomical purposes under the following 
regulations enacted la 1 & ^ "SN Vl\, \N , ^. 
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7" , which is eutitled *Au act for regulating 
Schools of Anatomy,* The preamble of 
this act recites that the legal supply of 
human bodies for anatomical exammation 
was insufficient, and that in order further 
to supply human bodies for such purpose 
various crimes were conmiitted, and lately 
murder, for the sole object of selling the 
bodies of the persons so murdered. The 
act then empowers the principal Secre- 
tary of State, and the Chief Secretary for 
Ireland, to grant a licence to practise 
anatomy to any member or fellow of any 
college of physicians or surgeons, or to 
any graduate or licentiate in medicine, or 
to any person lawMly qualified to prac- 
tise medicine, or to any professor or 
teacher of anatomy, medicme, or surgery ; 
or to any student attending any school of 
anatomy, on application countersigned 
by two justices of the place where the 
applicant resides, certifying that to their 
knowledge or belief such person is about 
to carry on the practice of anatomy, (s. 1.) 
Notice is to be given of the place where 
It is intended to examine bodies anato- 
mically, one week at least befbre the first 
receipt or possession of a body. The 
Secretary of State appoints inspectors of 
places where anatomical examinations 
are carried on, and they make a quar- 
terly return of every deceased person's 
body removed to each place in their district 
where anatomy is practised, distinguish- 
ing the sex, and the name and age. Ex- 
ecutors and others (not being undertakers, 
&c.) may permit the body of a deceased 
person, lawfully in their possession, to 
undergo anatomical examination, unless, 
to the knowledge of such executors or 
others, such person shall have expressed 
his desire, either in writing or verbally 
during the illness whereof he died, that 
his Ix^y might not undergo such exami- 
nation ; and unless the surviving husband 
or wife, or any known relative of the de- 
ceased person shall require the body to be 
interred witiiout. Although a person may 
have directed his body after death to be 
examined anatomically, yet if any sur- 
viving relative objects, the body is to be 
interred without undergoing such exami- 
nation, (s. 8.) When a body may be 
lawfully removed for anatomical exami- 
juO'on, such removal is not to take place 



until forty-eight hours afker death, nor 
until twenty-four hours* notice a^r death 
to the anatomical inspector of the district 
of the iutei^ded removal, such notice to 
be accompanied by a certificate cf tiie 
cause of death, signed by the physician, 
sur^n, or apothecary who attended 
during the illness whereof the deceased 
person died ; or if not so attended, the 
body is to be viewed by some pby8i<nan, 
surgeon, or apothecary after death, and 
who shall not be concerned in examining 
the body after removal. Their certifi- 
cate is to be delivered with tibe body to 
the party receiving the same for exa- 
mination, who within twenty-four hours 
must transmit the certificate to the inspec- 
tor of anatomy for tiie c&trict, accom- 
panied by a return stating at what day 
and hour and from whom the body was 
received, the date and place of deaui, the 
sex, and (as far as known) the name, age, 
and last abode of such person ; and these 
particulars, with a cop^ of the certificate, 
are also to be entered m a book, whidi is 
to be produced whenever the inspector 
requires. The body on being removed is 
to be placed in a decent coffin or shell and 
be removed therein ; and the party re- 
ceiving it is to provide for its interment 
after examination in consecrated ground, 
or in some public burial-ground of that 
religious persuasion to which the person 
whose body was removed belonged ; and 
a certificate of the interment is to be 
transmitted to the inspector of anatomy 
for the district within six weeks after 
the body was received for examinatiod. 
Offences against the act may be punished 
with imprisonment for not less than three 
months, or a fine of not more than 50/. 

The supply, under this act, of the 
bodies of persons who die friendless in 
poor-houses and hosmtals and elsewhere, 
IS said to be sufficient for the present 
wants of the teachers of anatomy. The 
enormities which were formerly practised 
by "resurrection-men" and "burkers* 
have ceased. The number of bodies an- 
nually supplied in London for the pur^ 
poses of dissection amounts to 600, 
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ANNALS, in Latin Annalea, is de- 
nved from anmtSy a year. Cicero» in 
his second book, *0n an Orator' {De 
Oratoref 12), informs as, that from the 
commencement of the Roman state down 
to the time of Pnblins Mucins, it was the 
eostom for the Pontifex Mazimus annu- 
al] j to commit to writing the transactions 
of the past year, and to exhibit the ac- 
ooDnt publicly on a tablet {in albo) at 
his hcMuse, where it might be read by the 
peo^e. Mncius was Pontifex Maximus 
in tae beginning of the seventh century 
ftom the foundation of Rome. These 
are the registers, Cicero adds, which we 
DOW call the ' AnnaJes Maximi,' the great 
annals. It is probable that these annals 
are the same which are frequentiy re- 
ferred to by Livy under the tide of the 
*Conimeiitarii Pontifieum,' and by Diony- 
sius under that of Up<u 9^Atoi, or * Sacred 
Tablets.' Cicero, both -in the passage 
just quoted, and in another in his first 
book ' On Laws' (De Legibits), speaks of 
tbem as extremely brief and meagre 
documents. It may, however, be inferred 
ftom what he says, that parts of them at 
least were still in existence in his time, 
and some might be of considerable an- 
tiqnitj. Livy says (vi. 1) that most of 
tiM Pontifical Commentaries were lost at 
the baming of the city after its capture 
by the Gauls. It is evident, however, 
that they were not in Livy's time to be 
Ibond in a perfect state even from the 
&te of that event (b.c. 390) ; for he is 
often in doubt as to the succession of 
magistrates in subsequent periods, which 
it 18 scarcely to be supposed he could have 
been, if a complete series of these annals 
had been preserved. 

The word annals, however, was also 
ved by the Romans in a general sense ; 
and it has been much disputed what was 
the true distinction between annals and 
U^ory. Cicero, in the passage in his 
inA *De Oratore,* says, that the first 
BtiTators of public events, both among 
flieGreeks and Romans, followed the same 
■ode of writing with that in the ' Annales 
Maximi ;' which he further describes as 
eoi»isting in a mere statement of facts 
briefly and without ornament. In his 
vork • De Legibus* he characterizes his- 
toiy as something distioct from tb's luid 



of which there was as yet no example in 
the Latin language. It belongs, he says, 
to the highest class of oratorical composi- 
tion (" opus oratorium maxime"). 

This question has been considerably 
perplexed by the division which is com- 
monly made of the historical works of 
Tacitus, into books of Annals and books 
called Histories. As what are called his 
* Annals' are mainly occupied with events 
which happened before he was bom, while 
in his * History* he relates those of his own 
time, some critics have laid it down as 
the distinction between history and annals, 
that the former is a narration of what the 
writer has himself seen, or at least been 
contemporary with, and the latter of trans- 
actions which had preceded his own day. 

Aulus Gellius (v. 18), in his discussion 
on the difference between Annals and 
History, says that some consider that both 
History and Annals are a record of events, 
but that History is properly a narrative of 
such events as the narrator has been an 
eye-witness of. He adds that Verrius 
Flaccus, who states that some people hold 
this opinion, doubts about its soundness, 
though Verrius thinks that it may derive 
some support from the fact that, in Greek, 
History {laropia) properlv signifies the 
obtainmg of the knowledge of present 
events. But Gellius considers mat all 
annals are histories, though all histories 
are not annals ; just as tdl men are ani- 
mals, but all animals are not men. 
Accordingly Histories are considered to 
be the exposition or showing forth of 
events ; Annals, to contain the events of 
several successive years, each event being 
assigned to its ^ear. The distinction 
which the historian Sempronius Asellio 
made is this, as quoted by GrcUius — 
"Between those who had intended to 
leave annals, and those who had at- 
tempted to narrate the acts of the Roman 
people, there was this difference : — Annals 
only affected to show what events took 
place in each year, a labour like that 
of those who write diaries, which the 
Greeks call Ephemerides. To us it 
seemed appropriate not merely to state 
what had been done, but also with what 
design and on what principle it had been 
done." Accordingly AnnaU «x^ is^\^\Ss^ 
for History. [H.i8TOB.t,'\ 
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Tacitus has himself in one passage in- 
tuuated distinctly what he himself mider- 
stood annals to be, as distinguished from 
history^ In his * Annals ' (commonly so 
called) iy. 71, he states his reason for not 
giving the continaati<Hi and conclusion of 
a particular narrative which he had com- 
m^iced, to be simply the necessity under 
vhich he had laid himself by the form of 
composition he had adopted of relating 
events strictly in the order of time, and 
always finislmig those of one year before 
entering upon mose of another. The sub- 
stance of his remark is, that ** the nature 
of his work required him to ^ve each 
particular under the year in which it ac- 
tually happened." This, then, was what 
Tacitus conceived to be the task which 
he had undertaken as a writer of annals, 
** to keep everything to its year." Had he 
been writing a history (and in tiie in- 
stance quoted above, he insinuates he had 
the inclination, if not the ability, for once 
to act the historian), he would have con- 
sidered himself at liberty to pursue the 
narrative he was engaged with to its close, 
not stopping until he had related the 
whole. But remembering that he pro- 
fessed to be no more than an annalist, he 
restrains himself, and feels it to be his 
business to keep to the events of the year. 

It is of no consequence that on other 
occasions Tacitus may have deviated some- 
what from the strict line which he thus 
lays down for himself --that he may have 
for a moment dropped the annalist and 
assumed the historian. If it should even 
be contended that his narrative does not 
in general exhibit a more slavish submis- 
sion to the mere succession of years than 
otiiers that have been dignified with the 
name of historians, that is still of no con- 
sequence. He may have satisfied himself 
with the more humble name of an an- 
nalist, when he had a right to the prouder 
one of an historian ; or the other works 
referred to may be wrongly designated 
histories. It may be, for instance, that 
he himself is as much an historian in 
what are called his * Annals ' a^ he is in 
what is called his * History.' 

In iii. 65, of his * Annals,' Tacitus tells 

us that it formed no part of the plan of 

Ai8 'Annals' to give at full length the 

sentiments and opinionu of individuals, 



except they were sig^ially characterized 
either by some honourable or disgraceful 
traits. In chap. 22 of the treatise on 
Oratory, attributed to Tacitus, the author 
expresses his opinion of the general cha 
racter of the style of ancient annals ; and 
(Annal, xiii. 31) he carefully marks the 
distinction between events fit to be incor- 
porated into annals and those which were 
only adapted to the Acta Diuma. [Act.] 

The d&tinction we have stated between 
history-writing and annal-writing seems 
to be the one that has been commonly 
adopted. An account of events digested 
into so many successive years is usually 
entiUed, not a lustory, but annals. The 
* Ecclesiastical Annals' of Baronius, and 
the * Annak of Scotland,' by Sir David 
Dalrymple (Lord Hules), are well-known 
examples. In such works so completely 
is the succession of i^ears considered to 
be the governing prmciple of the nar- 
rative, that this succession is sometimes 
preserved unbroken even when the events 
themselves would not have required that 
it should, the year being formally enu- 
merated although there is nothing to be 
told under it The year is at least always 
stated with equal formality whether there 
be many events or hardly any to be re- 
lated as having happened in it In this 
respect annals differ firom a catalogue of 
events with their dates, as, for instance, 
the 'Parian Chronicle.' The object of 
the latter is to intimate in what year cer- 
tain events happened ; of the former, what 
events happened in each year. The his- 
tory of the Peloponnesian war, by Thucv- 
dicfes, has the character of annals. The 
events are arranged distinctly under each 
year, which is further divided into sum- 
mers and winters. All political reflections 
are, for the most part, placed in the mouths 
of tiie various leaders on each side. 

In the * Rheinisches Museum fiir Phi- 
lologie,' &c. ii. Jahrg. 2 heft. pp. 293, 
&c., there is a disquisition, by Niebnhr, 
on the distinction between History and 
Annals, in which he limits the latter 
nearly as has been done above. There is 
a translation of it in the sixth number 
(for May, 1833"^ of the * Cambridge Phi- 
lological Museum.' 

It scarcely need be noticed that the 
term axm.ils is popularly used in a very 
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ioofle sense for a record of events in what- 
ever form it may be written — as when 
Gray qpeaks of— 

** The thort and liaiple annalt of the jKwr.** 

In the Romish church a mass said for 
any person every day during a whole year 
was anciently called an aniud ; and some- 
times the same word was applied to a 
mass said on a particular day of every 
year. (Du Canffe, Gloaaarium ad Scrip- 
tores MeduB et S^vub LcUinUatU,) 

ANNATES, from oanttf, a year, a 
sum paid by tiie pers<m presented to a 
churdi living, being the estimated value 
uf the living for a whole year. It is 
the same thmg that is otherwise called 
Primitiae, or First -Fruits. [Fib9I^ 
Fruits.] 

ANNUITY. An annuity consists in 
the payment of a certain sum of money 
yearly, which is charged upon the per- 
son or personal estate of the individual 
from whom it is due ; if it is charged 
upon his real estate, it is not an annuity, 
bat a rent [Rent.] A sum of money 
liayable occasionally does not constitute 
an annuity ; the time of payment must 
recur at certain stated periods, but it is 
not necessary that these periods should 
be at the interval of a year ; an annuity 
may be made payable quarterly, or half- 
yearly (as is very generally the case), or 
at any other aliquot portion of a year ; 
and it may even be made payable once in 
two, three, twenty, or any other number 
of years. 

It was not unusual among the Romans 
to give by way of legacy certain annual 
payments, which were a charg^e upon the 
heres or co-heredes : a case is recorded 
.in which a husband binds his heredes to 
pay his wife, during her life, ten aurei 
yearly. ITie wife survived the husband 
five years and four months, and a ques- 
tion was raised, whether the entire legacy 
for the sixth year was due, and Modes- 
tiaua gave it as his opinion that it was 
due. There were also cases in which 
the heres was bound to allow another 
Tearly the use of a certain piece of land ; 
but this bears no resemblance to the 
annuity of the English law, which, as 
stated above, is essentially a periodical 
payment in money, (J?if,v8l, xxxiii. tit 



1, De AnnuiB Legatis et Fideiccmmugix , 
Domat's Civil Law, 2nd part book iv. 
tit 2, sec. 1.) In the middle ages 'annui" 
ties were frequently given to professioua) 
men as a spedes of retainer ; and in more 
modem times they have becm very much 
resorted to as a mieans of borroi»'ing 
money. When the person who borrows 
undertakes, instead of interest, to pay an 
annuity, he is styled the grantor; the 
person who lends, being by the agreement 
entitled to receive the parents, is called 
the grantee of the annmty. This prac- 
tice seems to have been introduced on the 
Continent with the revival of commerce* 
at a time when the advantages of borrow- 
ing were already felt, but the taking of 
interest was still strictiy forbidden. In 
the fifteenth centurv contracts of this 
kind were decided by the popes to be 
lawful, and were recognised as such in 
France, even though every species of in* 
terest upon money borrowed was deemed 
usurious. (Domat's Civil Law, 1st part 
book i. tit 6.) The commercial states of 
Italy early availed themselves of this 
mode of raising money, and their ex- 
ample has since been followed in the 
national debts of other countries. [Na- 
tional Debt ; Funds ; Stocks.] 

An annuity may be created either for a 
term of years, for the life or lives of any 
persons named, or in perpetuity ; and in 
the last case, though, as in all others, tha 
annuity as to its security is personal only, 
yet it may be so granted as to descend m 
the same manner as real property ; and 
hence such an annuity is reckoned among 
incorporeal hereditaments. 

A perpetual annuity, granted in con- 
sideration of a sum (n money advanced, 
differs from interest in this, that the 
grantee lias no right to demand back his 
principal, but must be content to receive 
the annuity which he has purchased, as 
long as it shall please the other party to 
continue it: — but the annuitr^ is in its 
nature redeemable at the option of the 
grantor, who as thus at liberty to dis- 
charge himself from any furmer pay- 
ments by returning the money whicn he 
has borrowed. It may, however, be 
agreed between the parties (as it gene- 
rally has been in the creation of cur own 
national debt, ^\^c\l <:KyQsy&\& Oyxvc'^ ^ 
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anuuities of this sort) that the redemption 
shall not take place for a certain number 
of ^ears. The nnmber of years within 
which, according to the present law of 
France, a perpetual annuity (rente con- 
stitutue'e en perp^tuel) may be made irre- 
deemable, is limited to ten. (^Code Civily 
art. 1911.) 

An annuity for life or years is not re- 
deemable in tiie same manner ; but it may 
be agreed by the parties to the contract 
that it shall be redeemable on certain 
terms ; or it may afterwards be redeemed 
by consent of both parties; and where 
the justice of the case requires it (where 
there has been fraud, for instance, or the 
bargain is unreasonable), a court of 
equity will decree a redemption. When 
such an annuity is granted in considera- 
tion of money advanced, the annual pay- 
ments may be considered as composed of 
two portions, one being in the nature of 
interest, the other a return of a portion 
of the principal, so calculated, that when 
the annuity shall have determined, the 
whole of the principal will be repaid. 
Annuities for life or years, being the only 
security that can be ffiven by persons 
who have themselves a limited interest in 
their property, are frequently made in 
consideration of a loan. Besides this 
advantage, annuities for life, inasmuch as 
they are attended with risk, are not within 
the reach of the usury laws, and are 
therefore often used in order to evade 
them; and the legislature has accord- 
ingly required that certain formalities 
should be observed in creating them. It 
is enacted (by stat. 53 Geo. III. c. 141) 
** That every instrument by which an 
annuity for life is granted shall be null 
and void, unless within thirty days after 
the execution thereof there shall be en- 
rolled in the High Court of Chancery 
a memorial containing the date, the 
names of the parties and witnesses, and 
the conditions of the contract ; and if the 
lender does not really and truly advance 
the whole of the consideration money, 
that is, if part of it is returned, or is paid 
in notes which are afterwards fraudulently 
cancelled, or is retained on pretence of 
answering future payments ; or if, being 
expressed to be paid in money, it is in 
^ct paid in goods, the person charged 



with the annuity (that is, the borrower) 
may, if any action should be brought 
against him for the payment of it, by 
applying to the court, have the instrument 
cancelled." The same statute also enacts 
that every contract for the purchase of an 
annuity, made with a minor, shall be 
void, and shall remain so, even though 
the minor, on coming of age, should at- 
tempt to confirm it. The provisions of 
this act are intended to be confined to 
cases where the annuity is granted in 
consideration of a loan. 

Annuities may be, and yeir frequently 
are, created by will, and such a bequest 
is considered in law as a general legacy ; 
and, in case of a deficiency in the estate 
of the testator, it will abate proportionably 
with the other legacies. The payment of 
an annuity may be charged either upon 
some particular fund (in which case if 
the fund &ils the annuity ceases) or upon 
the whole personal estate of the grantor ; 
which is usually effected by a deed of 
covenant, a bond, or a warrant of at- 
torney. If the person charged with the 
payment of an annuity becomes bankrupt, 
the annuity may be proved as a debt 
before the commissioners, and its value 
ascertained, according to the provisions 
of the bankrupt act (6 Geo. IV. c 16. 
§ 54). The value thus ascertained be- 
comes a debt charged upon the estate of 
the bankrupt ; and hereby both the bank- 
rupt and his surety are discharged from 
all subsequent payments. 

If the person on whose life an annuity 
is granted dies between two days of pay- 
ment, the grantee has no claim whatever 
in respect of the time elapsed since the 
last day of payment: from this rule, 
however, are excepted such annuities as 
are granted for the maintenance of the 
grantee ; and the parties may in all cases, 
if they choose it, by an express agree- 
ment, provide that the grantee shall have 
a rateable portion of the annuity for the 
time between the last payment and the 
death of the person on whose life it is 
granted. On government annuities a 
quarter's annuity is paid to the executors 
of an annuitant, if they come in and 
prove the death. (Comyns, Digest, tit. 
"Annuity;" Lumley, On Annuities.) 

A^^\31TX, «^ \jitm ^T\N^ from the 
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Latin, annus, a year; sigDifying, in its 
most general sense, any fixed sum of 
money which is payable either yearly or 
in given portions at stated periods of the 
year. Tims, the lease of a house, which 
lets for 50/. a year, and which has 17 
years to run, is to the owner an annuity 
of 50L for 17 years. In an* ordinary use 
of the term, it signifies a sum of mouey 
payable to an individual yearly, during 
fifie. In the fonner case, it is called, in 
technical language, an annuity certain; 
and in the latter, a life annuity. 

It is evident that every beneficial in- 
terest, which is either to continue for 
ever, or to stop at the end of a given 
time, such as a freehold, a lease, a debt 
to be paid in yearly instalments, &c., is 
contained under the general head of an 
amadty certain, while every such interest 
which terminates with the lives of any 
one or more individuals, all that in law 
is called a life-estate, and all salaries, as 
well as what are most commonly known 
by the name of life annuities, fall under 
the latter term. Closely connected with 
this part of the subject are copyholds 
(which see), in which an estate is held 
during certain lives, but in which there 
is a power of renewing any life when it 
drops, that is, substitutmg another life in 
place of the former, on payment of a fine 
— ^REVEBSiONS, or the interest which the 
next proprietor has in any estate, &c., 
after the death of the present— and life- 
insurance, in which the question is, what 
annuity must A. pay to R during his 
life, in order that B may pay a given 
sum to A.*s executors at Ins death ? 

If money could not be improved at in- 
terest, the value of an annuity certain 
would simply be the yearly sum mul- 
tiplied by the number of years it is to 
continue to be paid. Thus a lease far 
3 years of a house which is worth 100/. a 
year, might either be bought by paying 
the rent yearly, or b^ paying 300/. at 
once. A life annuity, m such a case, will 
be worth an annuity certain, continued 
for the average number of years lived by 
individuals of the same age as the one to 
whom the annuity is granted. But if 
compound interest be supposed, which is 
always the caxe in real transactions of 
tb is Kind, the Jaudlord, in the case of the 



annuity certain just alluded to, must only 
receive such a sum, as when put out to 
interest, with lOO/. subtracted every year 
for ren^ will just be exhausted at the end 
of 3 years. To exemplify this, let us 
suppose that money can be improved at 
4 per cent In Table I., in the column 
headed 4 p. c (4 per cent.), we find 2*775 
opposite to 3 in the first column, by which 
is meant that the present value of an an- 
nuity of one pound to last 3 years is 2'775l., 
or 2-jJJ^. The present value of an an- 
nuity of 100/. under the same circum- 
stances is therefore 277*5/., or 277/. 10«. 
This is the value of a lease for three 
years corresponding to a yearly rent of 
100/. The landlord who receives this» 
and puts it out at 4 per cent., will, at the 
end of one year, have 288/. 12«. From 
this he subtracts 100/. for the rent which 
has become due, and puts out the re- 
mainder, 188/. 128., agam at 4 per cent 
At the end of a year mis has increased to 
196/. 28. lOf/., from which 100/. is again 
subtracted for rent The remainder, 
96/. 28. 10]</., again put out at interest, be- 
comes at the end of me year 99/. 19s. 9d., 
within three pence of the last year's rent 
This little difference arises firom the im- 
perfection of the Table, which extends to 
three decimal places only. 

Table I. — Present Value of an Annuity 
of One Pound, 

Yean. 3 p. c. 3^ p. c. 4 p. c. 5 p. c 



1 
2 
3 

4 

6 

6 

7 

8 

9 
10 
15 
20 
25 
30 
40 
50 
60 
70 
For ever 



971 
913 
829 
717 
580 
5*417 
6-SdO 



1 
2* 

4- 
5' 
6* 



7- 

7- 

8- 

11- 



OSO 
786 
530 
938 
14-877 
17'413 
19-600 
23' 115 
25'730 



27 
29 



676 

-183 



33*333 



'966 

•900 

•802 

•673 

-515 

•329 

•115 

6-874 

7-608 

8-317 

11*517 

14-S12 

16-482 

18*393 

21*355 

23*4d6 

24-945 

26*000 

28 571 



•962 
1*886 
2-775 
3-630 



•452 
•242 
•002 
•733 
•435 
•111 
118 
13*690 
15*622 
17-292 
793 
-482 
22-623 
23-395 
25*000 



4* 
6* 

6- 
6* 

7- 
8' 
11 



19- 
21 



1- 
2- 
3- 
4* 
6* 
6- 
6* 



>952 
•859 
-723 
•546 
•329 
•076 
786 
'463 
7*108 
7-722 
10*380 
12-462 
14-094 
15-372 
17*159 
18-266 
18-929 
19*343 
20-000 



To find the present value of an an- 
nuity of 1/. per annum continued for 10 
j^ears, interest being at b ^t <!ie\i\.>V^ 
m the column lieaAo^ ^ i^. «.> «xA ^^x^^ 
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opposite to 10 in the first colmnn, -will be 
found the value 7*722/., or 71. 14s. 6^. 
This would be commonly said to be 7*722 
yeara^ purchase of the annuity. For a 
oonvement rule for reducing decimals of 
a pound to shillings and pence, and the 
«onyerse, see the * Penny Magazine/ No. 
52. It may also be done by the following 
table : — 

Tables II. & III.— i^or reducing Deci- 
mals of a Pound to Shillings and Pence, 
and the converse. 



Dec 

•I 
•8 

•3 

•4 
•5 
•6 
•7 

•8 
•9 



1 
2 
3 

4 
5 
6 

7 

8 

9 

10 



f. 

2 

4 
6 
8 
10 
12 
14 
16 
18 

Dee. 

•05 

•1 

•15 

•2 

*25 

•3 

'35 

•4 

•45 

•5 



Dec. «. d. 



Dec. d. 



•01 
•02 
•03 
•04 
•05 
'06 
•07 
•08 
•09 









1 
1 
1 
1 
1 



2^ 
& 

7i 

9* 



Si 

6 

Ti 

91 



•001 
•002 
•003 
•004 
•005 
•006 
•007 
•008 
•009 



Oi 

Oi 

01 

1 

U 

U 

11 

2 

2k 



d, Dw. 



1 
2 
3 

4 
5 
6 

7 
8 

9 
10 
U 



•004 
•008 
•0J3 
•017 
•021 
•025 
•0i9 
•033 
•037 
•043 
•046 



/ Deo. 

i •ooi 

i •002 

I -003 



For example, what is •665i. in shillings 
and pence ? 



Tabls II. 



•6 

•06 

•005 






£0 12 
1 





2i 

li 



•665 £0 13 31 

Agsdn, what is 17% 10](f. in decimals 



of a pound ? 
Table III. 



40 10 

7 

10 



»» 
•t 



•5 

•35 
•42 
•003 

•895 



£0 17 101 

These converdons are not made with 
perfect exactness, as only three decimal 
places are taken. The error will never 
be more than one farthing. 

To use Table I. where the number of 

j^eaiv is not in the table, but is interme- 

aiaUt between two of those in the table, 



such a mean must be taken between the 
annuities belonging to the nearest years 
above and below tike given year, as the 
given year is between those two years. 
This will give the result with sufficient 
nearness. We must observe, that no 
tables Thich we have room to give are 
sufficient for more than a first guess, 
so to speak, at the value required, such 
as may enable any one who is mas- 
ter of conmion aritiimetic, not to form 
a decisive opinion on the case before 
him, but to judge whether it is worth 
his while to make a more exact inquiry, 
either by taking professional advice or 
consulting larger tables. As an example 
of the case mentioned, suppose we ask for 
the value of an annuity of iZ., ctmtinued 
for 12 years, interest being at 4 per cent. 
We find in Table I., column 4 per cent. 



For 10 
15 



years 



»» 



M 



S'lll 
11-118 



Difference 3*007 

Since 5 years adds 3*007 to the value of 
the annmty, every year will add about 
one-fifth part of this, or '601, and 2 years 
will add about 1*202. This, added to 
8-111, gives 9*313. The real value is 
more near to 9*385, and the error of our 
table is *07 out of 9*313, or about the 
ld3rd part of the whole. The higher we 
go in the table, the less proportion of the 
whole will this error be. 

The last line in Table I. gives the va- 
lue of the annuity of 1/. continued for ever : 
for example, at 5 per cent., the value of \l, 
for ever, or, as it is called, bl perpetuity of 
li., is 20i. This is the sum which at 5 per 
cent yields 1/. a-year in interest only, 
without diminution of the principal. We 
see that an annuity for a long term of • 
years differs very little in present value 
from the same continued for ever: for 
example, \l. continued for 70 years at 4 
per cent, is worth 23*395/., while the per- 
petuity at the same rate is worth only 25/. 
Hence the present value of an annuit}' 
which is not to begin to be paid till 70 
years have elapsed, but is afterwards to be 
continued for ever, is 1*605 at 4 per cent. : 
which sum improved during the 70 years, 
would yield the 25/. necessary to pay the 
\ aimmVy fox Qll'jedx^ ^vncceeding. 



am 


i-m 


9SH 


9649 


10-I99 


o'see 














18-S» 


19 2^ 






26 870 


28 290 


ifl'ITB 


33-066 


36-459 




ai'646 


47-727 








B6 439 


76-vn 












ISJWT 




K^-m 


IM-SK 







ZaS'XM 364-290 IiHt!'aZ9 

In thia Table *e see what vonld be 
poaseiwd by il>e Kceiver of an umnily 
St the end of hia term, if be put escb 
jiMt's tmauty oat at interest so <oon u 
he received it. For eiample, an aimnity 
of U., in 40 Tears, ftt K per cent., amonnts 
to 120-8/., *hich inclndeB 4Uf. reoeived 
altogetiier at tbe rad of the diflerent 
yean, and 80'Sl. the compuutid interest 
arinng from tilt first year's snnaitf, 
vtdeh has been 39 yBtrs at interest, the 
Mccnd year's umiiity, wbich hss been 3B 
yeare at interest, and so on, dovn to the 
ust year's anniuty, which has only just 
been received. When the annuity is 
payable half-yearly or quarterly, its pre- 
sent value is somewhat srealer than that 
given in the preceding 'Table. For the 
anniutant, receiving certain portions of 
his snnnily looiier than in the (use of 
yearij psvments, gains au additional por- 
lim of interest 9Lnce 4 per cenL is 2 
per cent, half-yearly and 1 per cent 
qnuterly, and since every term contiuns 
twice as many half-years as years, and 
four times as many quarters, it is evideul 
tbat an annuity of lOOl. a-year, payable 
batf-yeaJ'l)'. at 4 per cent., for 10 years, is 
the same in preseDl value as one of 50l, 
jer annum, payable «earJi/, at 2 per cent., 
for 20 years. Again, 100(. a-year, pay- 
alle quarterly for 10 years, money being 
at 4 per cent., is equivalent to an anunity 
of 25(., payable yearly for 40 years, money 
beino at 1 per cent. 

Thejinaciples on which the calcnifllion 
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of life annuities depinda will 
pluned in the articles Lira Ii 
and Bills or Mobtjilitt. Let its sap- 
pose 100 persons, of the same age, buy a 
liie annuity at the same office. Let m 
also suppose it has been fbund oat, that of 
100 persons at that age, 10 die inllie fint 
year, on the average, 10 more in the se- 
cond year, and so on. If then it con be 
relied upon that 100 persons will die 
nearly in the same manner as the' average 
of mankind, or at least that in each a 
number the longevity of some will be 
compensated by die unexpected death of 
others, the fair estimation of the value of 
a life annuity to be granted to each may 
be made as follows : — To make the qoes- 
tion more distinct, let us suppose the bai^ 
gain to be made on (he I si of January, 

1844, CO thai payment of the annuities la 
dne to the survivors on new-year's day of 
each year. Moreover let eadi year's an- 
naity be made the subject of a separate 
oontract. The first question is, what 
ought each individual to pay in order 
that he may receive the annuity of Ii, if 
be survives in 1845. By the general law 
of mortality, we Gnppoee that only 90 will 
remiuti to daim, who will, Ihereibre, re- 
ceive 90i. among them, the remaining 10 
having died in Ine interval. It is eoS- 
cient, therefore, to meet the claims of 

1845, that the whole lOO pay among 
them, January 1, 1B44, such a suiu as 
will, when pat oat at interest (enpposa 4 
per cent) smoimt to SOl. on Janoary I , 
1845. This sum ii 86-6542., and its hon- 
dredth part is -366541., which is, there- 
fore, what each should pay to entitle him- 
self to receivetbaanuuilrin 1845. There 
will be only 80 to claim in 1846, and, 
therefore, the whole lOO must among 
them pay as much as will, put out at 4 ' 
per cent, for 2 years, amount toSOZ. This 
sum is 73'968i., and its hundrcth part is 
■7396S1., which is, therefore, what each 
must pay, iu order to receive the snuuity, 

if be hves, in 1846. The remaining 
years are treated in the same way, and 
the sum of the shares of each individual 
for the different years, is the present 
value of an annuity for his life. We 
must observe, that in the term value of an 
ann^itfy it is always wbVLC& 'Coix 'ib« ^t^ 
annui^ becomes ^^W aX "iiE eT^wi^ 
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tion of a year after the payment of the 
purchase-inouey. 

The value of a life annuity depends, 
therefore, upon the manner in which it is 
presumed a larse number of persons, si- 
milarly situated with the buyer, would 
die off successively. Various Tables of 
these decrements oflife^ as they are called, 
have been constructed, from observations 
made among different classes of lives. 
Some make the mortality greater than 
others ; and of course. Tables which ^ve 
a large mortality, give the value or the 
annuity smaller than those which suppose 
men to live longer. Those who buy an- 
nuities would, therefore, be glad to be 
rated according to tables of high mor- 
tality or low expectation of life; while 
those who sell them would prefer receiv- 
ing the price indicated by tables which 
give a lower rate of mortality. In insu- 
rances the reverse is the case : the shorter 
the time which a man is supposed to live, 
the more must he pay the office, that the 
latter may at his death have accumulated 
wherewithal to pay his executors. We 
now give in Table V. the values of an- 
nuities according to three of the most ce- 
lebrated Tables. 

Table V. — Present Value, or Purchase- 
money, of a Life Annuity, 





Northampton. 


Carlisle. GovJf . Ooy.F. 


Age. 8p.c. 4p.c. Ap.c. 


Sp.c. 4p.c. 5p«. 


4p.c. 


4p.«. 





12-3 10'3 8'9 


17"3 i4-3 12*1 






5 


20-5 17-2 14-8 


23'7 19-6 16*6 


19*3 


20-0 


10 


20-7 17-5 15-1 


23-5 19-6 16-7 


18-8 


19-7 


15 


19-7 16-8 14 6 


22*6 190 16-2 


180 


19-1 


20 


18-6 16«0 14-0 


21*7 18-4 15-8 


17-3 


i8-6 


25 


17-8 15'4 13'6 


20*7 17-6 15*a 


16'9 


18-1 


30 


16-9 14*8 13*1 


19*6 16'9 14* - 


16«4 


17-5 


35 


15 9 14*0 12-5 


18*4 16-.0 14* i 


15-7 


16-9 


40 


14'8 13'2 11-8 


17-1 15-1 13-4 


14-9 


16-2 


45 


13-7 12-3 U'l 


15-9 14*1 12-6 


13-8 


15-3 


50 


12-4 11-8 10-3 


14*3 12-9 11-7 


12*4 


14'2 


65 


11-2 10-2 9'4 


W4 11-3 10-3 


11-0 


12-8 


60 


9-8 90 8-4 


10-5 9-7 8-9 


9*7 


11'3 


65 


8-3 7-8 7*3 


8'9 8'3 7-8 


8»2 


9'6 


:o 


6*7 6-4 6*0 


7'1 6-7 6-3 


6-8 


7-9 


75 


5-2 60 4-7 


6-6 6'2 50 


5-4 


6*3 


80. 


..•8 3-6 3-5 


4*4 4-2 40 


3-8 


4*9 


95 


2-6 2-5 2-5 


3'2 3»1 30 


2-3 


38 


90 


1'8 1'8 1-7 


2-5 2'4 2*3 


1-3 


21 


95 


•8 -2 '2 


2*8 2 7 2-6 


•6 


1-0 



The first of these is calcnJated from the 

Northampton Table, formed by Dr. Price, 

from observations of burials, &c., at 

Northampton, As compared with all 

other Tables of aotbori^, it gives t30 



high a mortality at all the younger and 
middle ages of life, and, consequently, too 
low a value of the annuity. The second 
is A*om the Carlisle Table, formed by Mr. 
Milne, from observations made at Car- 
lisle. It gives much less mbrtality than 
most other Tables, and, therefore, gives 
higher values of the annuities ; but it has 
since been proved to represent the actual 
state of life among the middle classes, in 
the century now ending, with much 
greater accuracy than could have been 
supposed, considering the local character 
of the observations from which it was de- 
rived. The third table is that con- 
structed by Mr. Finlaison, from the ob- 
servation of the mortality in the govern- 
ment tontines and among the holders of 
annuities granted by government in re- 
demption of the national debt, and differs 
from the former two in distinguishing the 
lives of males from those of feinales. 
Most observations hitherto published 
unite in confirming the fact, that females* 
on the average, live longer than males, 
and in the annuities now granted by go- 
vernment, a distinction is made accord- 
ingly. The mean between the values 
of annuities on male and female lives, 
according to the Government Tables, 
agrees pretty nearly with the Carlisle 
Tables, the rate of interest being the 
same. 

For the materials of Table V. we are 
indebted to the works of Dr. Price, on 
Reversionary Payments; of Mr. MUne, 
on Annuities and Insurances ; and to Mr. 
Finlaison*s Report to the House (f Com- 
mons on Life Annuities; to all of which 
we refer the reader. The tables are of 
course very much abridged. 

To use tide Table V., suppose the value 
of an annuity of 1002. a-year, on a life 
aged 35, is required, interest being at 4 
per cent, which is nearly the actual 
value of money. We find in the column 
marked 4 per cent, opposite to 35, under 
the Northampton Tables 14*0, under the 
Carlisle 16*0, and under the Government 
Tables 15*7 or 16*9, according as the Kfe 
is male or female. These are the num- 
ber of pounds which ought to buy an 
annuity of 1/., according to these several 
authorities ; and taking each of them 100 
^ times, we Wve ; — 
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Nortliampton Table • . 14002. 

Cariisle Table .... 1600/. 

Gcfvemment Table (males) 15702. 

GoT«mment Table (females) 1690/. 

We caimot saf^xjse that the annuity 
could be bought for less than would be 
req^aiured by the Carlisle Tables. 

To find the value of an annuity on a 
life whose age lies between two of those 
given in the table, the process must be 
followed which has been already ex- 
plained in treatmg of annuities certain. 

An annuity on two joint lives is one 
which is payable only so long as both the 
persons on whose lives it is bought are 
alive to receive it 

Table VI. — Preaent Valme, or Purchase- 
moneUj rf an AnnuUtf of One Pound on 
two Joint Lives, 





Carlisle.— 4 per cent 






Age. 0. 


10. 


20. 


30. 40. 50. 


60. 


70. 


8-9 


12-3 


11*7 


10-9 9*9 8*6 


6-6 


4*7 


5 16*8 


16-5 


15*6 


14-4 12*9 10*5 


7*8 


50 


10 17-0 


16*3 


15*2 


13*8 12'0 9-2 


6*6 


41 


15 L6-3 


13-5 


14*3 


12*9 10 5 7*9 


5*1 


30 


20 15 6 


14 7 


13*6 


11*8 9*0 6*4 


4*1 


2*4 


85 14-8 


13*8 


12-5 


10-3 7*8 5*0 


3*0 


2*6 


^ 13*9 


12*9 


11*4 


8-8 6*3 40 


2-3 


1*6 


40 12*1 


10*9 


8-6 


6'2 3*9 2*3 


1«6 




50 10 1 


8*1 


60 


3-9 2*3 1*6 






60 6*9 


5*3 


3-6 


8*1 1*5 






70 4-4 


3-1 


1*9 


1-5 






m 2*4 


1-6 


1-3 








Nort])ampton.~4 per cent 




Agp. 0. 


10. 


20. 


30. 40. 50. 


60. 


70. 


) 8*3 


10*8 


10*1 


9*4 8*6 7-5 
11-7 10*6 8*9 
11*5 10*1 8*3 


6*1 


4-4 


5 13-6 


13-6 


12*6 


7*0 


4-6 


10 14*3 


13*4 


12-6 


60 


3*5 


15 13*4 


12-6 


11*8 


10'6 9*1 7*1 


4-7 


2*6 


20 12-5 


11 9 


10-9 


9*6 8*0 5-8 


3*4 


1-7 


So 11*9 


11-2 


10*2 


8 8 6*9 4*6 


9-4 


0*8 


30 U-3 


10-5 


9-3 


7*8 5*7 3 4 


1-7 




40 9-8 


8*8 


7-5 


5*6 3-3 1*7 






M 81 


70 


5-3 


32 1*7 






60 6-2 


4 9 


3*1 


1-6 






70 4*1 


2*8 


1*5 








80 2-1 


1*3 











The preceding table gives the results 
of the Carlisle and NorUiampton Tables 
OQ the value of this species of annuity, 
interest being at 4 per cent. The first 
column shows the age of the younger life, 
and the horizontal headings are not the 
age of the elder life, but the excess of the 
age of the elder life above that of tlie 
younger. For example, to know the 
Value of an saonmty 'm two joint lives, 



aged 25 and 55, in which the difference 
of age is 50 years. In the Carlisle Table 
opposite to 25, the voun^er, and under 30, 
the difference, we mid 10*3 ; and 8*8 in 
the Northampton. For the value of an 
annuity of 100/., the first tables give, 
therefore, 1030/., and the second 8807. 

The value of an annuity on the long- 
est of two lives, that is, which is to be 
payable as long as either of the two shall 
be alive to receive it is found by adding 
together the values of the annuity on the 
two lives separately considered, and sub- 
tracting the value of the annuity on the 
joint lives. For the above species of an- 
nuity puts the office and the parties in 
precisely the same situation as if an an- 
nuity were granted to each party sepa- 
rately, but on condition that one of the 
annuities should be returned to the office 
so long as both were alive, that is, during 
their joint lives. For example, let the 
ages be 25 and 55 as before, and let the 
Carlisle Table be chosen, interest being 
at 4 per cent, we have then : — 



Tablk V. — ^Annuity at age 55 
Ditto 25 



11-3 
17-6 



Sum .... 28-9 
Tablx VI.— Joint Annuity, 55 & 25 » 10*3 



Difference 



18*6 



The value, therefore, of an annuity of 
l/. per annum on the survivor is 18*6/. 

The value of an annuity which is not 
to be payable till either one or other of 
two persons is dead, and which is to con- 
tinue during the life of the survivor, is 
found as in the last case, only subtracting 
twice the value of the joint ann^ity, in- 
stead of that value itself. In the preced- 
ing case it is 8*3/. For this case only 
difiers from the preceding, in that the 
annuity is not payable while both are 
alive, that is, during the joint Uves. Con- 
sequently the value in this case is less 
than that in the last, by the value of an 
annuity on the joint lives. 

The value of an annuity to be paid to 
A from and after the death of B, if the 
latter should happen to die first, is the 
value of an annuity on the life of A, 
diminished by the value of an annuity 
on tlie joint lives of A and B, Y<3t <^ 
situation is exactly the saissie «& Si ^(^ 
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oSce granted bji (nnoilj to A, to be 
iBTiied B> lone as both shiiiild live. 1 
aget and Talrie bdnfi; as belbre, and the 
lire on vhose inrriTDTship the ann 
depends brang that aged its, irs have : 



^t v.— Annuhy tlmtalS 
LiVI.— JolM»n- — "■■-' 



SSltU . ] 



whence the Tilne of the required annoi^ 

The tbUowing Table, extracted vitb 
abndgment from Morgan on Ituarimca, 
deduced &oid the Northampion Table, 



Terwi 
idiTidna 



I to which the saTiogs of 

Lbe expected to amoi 
life, improyed at Co 
ett from the time he begins 



Tunx VII.— Pnbable AmmaU of Ont 
Poaad laid bv j/tarly, and imprioed to 
the Old ^ Lift. 



Ag*. Amt. k(is 
79-S » 
S6-0 U 



It . kl4'l W 

a» . 94-G 4ft 

That is to ssj, according to the North- 
amptoQ Tables, if a penon were, at the 
age of 26 (that is, a jear after SS), to 
b^in lajing by lOOl. aytarat bterest, 
lie might expect the amount at the end 
of his life to be T9'22. for eacb pound 
laid by yearly ; or n'M. Or, to speak 
—"-e stnctly, if 100 persons ■""" "■ ■'" 

" ght expect that 

heir saTiDgs, reckoniug 
11 at their deaths, would be 
79SOf. each. As we have already ob- 
served, the mortality of the Northampton 
Table is greater tnan the &ct, and tlie 
arerage accnmnlations would be greater, 
from, yonng ages coniiderably greater, 
than those uown in the preceiUng table. 
We have seen flial the security of the 
method for estiniBling the value of life 
annnitieg depends upon the presump- 
tion that the average mortali^ of the 
buyers is known. TTiis average cannot 
be expected to bold good, unless a large 
somber oflirei be taken. Thei«fare, U^ 



would deserve no other naate i 
bliuR. eren thongh (be price i 

be ■■ high ■■ that given in any 



preceding tableii we would ^^ 
reouirk, that our object has beeo nmpl; 
to famish the means of giving a mode- 
rately near delermiDation of a tew of tfai 
most simple cases. We should strmgly 
recommend every one not to venture on 



depend, nnleas be himself fUly imdei^ 
stands the principles on which taUes ars 
c<mstracled. The liability to error, even 
in u^Dg the most simple table, is very 
great, without conndenble knowledge M 
tbe subject ; and mcst cases which ariw 
in practice cont^ eiane cirenmstaiieei 
peculiar to themselvet, wbieb have not 
and could not have beoi provided Ibr ia 
thegeneral rules. 

The following refbreoeca to worki on 
this subject mtj be firand useful : — 

Annuities Cedtaih. I. Smarts Tiblti 

^ Interesl, |t., London, 1726. Tbsi« 

IS an edition published in 1780, which It 

said to be very incorrect. The valnei 

fbr the intenn«liate half-yeara given i> 

this work are not correctly the values t£ 

the annuities On the suppo^tion of hal^ 

yearly payments ; in other respects it is 

'~ be depended upon, 2. Cortaui, Di»- 

ne of Compaand Inlerat, ^c, Londoi^ 

25. 3. Baily, Doctrine ^ laterat ant 

,^ii«iii(iM,London,18I)8. Quart's Tablea 

republished in this work from the 

ect edition. Works on iife-amaiitia 

generally contain principles and tables fb( 

tbe calculation of annuities certain. 

Lira AtJNuiTiEe. 1. Price, Ob»en^ 

me on Jtaiertionary Paymmls, ^. 

edited by W. Morgan, I«ndon, 1812. 

(Seventh Edition.) 2. Buly, ob Lift 

Annuitia and Atniranca, London, ISIO. 

3. Mibie, On the ValiuOion ofAyoaiitUt 

and Asmrancei, Sn., London, 1815. 4. 

Morgan, on the Principles of Attmnaice, 

Aanaitia, f-c., London, 182). 5. Davi^ 

Thblee of Lift Conlingenciet, Londoi^ 

l8-2!>. 6. Finiaison, On the Evidence a»i 

Eiementan/ Facti on which Thblee of LUe 

Aniniitixi on FouwUd. Printed by A* 
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House of Commons, 31st March, 1829. 
'7. Gompertz, Estimation of' the value cf 
lift ContinffencieSf in Philosophical 
TYanaactions, 1820. 

ANNUITY, SCOTCH. The 53 Geo. 
III. c. 131, does not extend to Scotland. 
In that part of the country a fixed som 
per annum paid periodically, though se- 
eored on heritable property, is called an 
annuity. Such an annuity is generally 
seciu^d for life, and it may either be 
created by reservation in a transfer of the 
absolute property of the lands, thus con- 
stituting a burden on the new proprietor's 
title, or it may be granted by the abso- 
lute proprietor, the annuitant making his 
title resEd, as in the case of an absolute 
estate in land, by an ** infeftment" Pro- 
visions to widows and children may be 
thus secured. This species of security on 
land is to be distinguished from an an- 
nual-rent right, which has £i reference to 
a capitEU sum, and was generalljjr the form 
in which the payment of the mterest of 
money lent on heritable security was 
made a real burden on the lands before 
the more effective security was devised of 
mftlcing a redeemable disposition of the 
lands themselves to the creditor. The 
Euumal-rent right had its ori^ in the 
laws against usury. The takmg of in- 
terest on a sum borrowed was illegal, but 
ftn irredeemable annuity was not afiected 
by the law; and thus the lender was 
invested with a perpetoal estate in the 
land. The form used for this purpose 
was afterwards, as above stated, brought 
in to aid of the heritable bond« but it is 
DOW seldom employed. When the obligor 
of an annuity became bankrupt, there 
was until lately no statutory provision 
in Scotland for ranking the annuity 
creditor, t. e, for enabling him to prove. 
Tlie Court of Session was in use to inter- 
pose equitably to allow the annuitant to 
draw a dividend on the value of the an- 
nuity. By 2 & 3 Vict c. 41, §§ 40 and 
ily provisions similar to those of the 6 
Geo. IV. c. 16, §§ 54 and 55, relative to 
the elaims of annuitants against the bank- 
rupt estate of the principal debtor, and 
against sureties, were applied to Scot- 
land. 

ANNUS DELIBERANDI, m the 
law of Scotland^ is the term of a year 



immediately following the time of the 
death of the proprietor of heritable pro- 
perty, allowed to the heir that he may 
make up his mind whether he will ac- 
cept the succession with the burden of 
his predecessor's debts. Within timt 
time he cannot be compelled to adopt an 
alternative unless he has expressly or 
virtually resigned the privilege. The 
practice is adopted from the titie of the 
Pandects, * De jure deliberandi,' xxviii. 
tit. 8. The term of a year was fixed by 
a constitution of Justinian, Cod, vi. tit. 
30, § 19. 

ANTI-LEAGUE. [League.] 

APANAGE (Apanagiunif Apemamen- 
turn), the provision of lands or feudal 
superiorities assigned by the kings of 
France for the nuuntenance of their 
younger sons. 

Some of the proposed etymologies of 
the word apanage are mentioned by Rich- 
elet, Dictionnatre de la Langue Frangoise. 

The prince to whom the portion was 
assigned was called apanagiste, or apan- 
ager ; and he was regarded by the ancient 
law of that country as the proprietor of 
all the seigniories dependent on the apan- 
age, to whom the feidty (foi) of all sub- 
ordinate feudatories within the domain 
was due, as to the lord of the ** dominant 
fief." 

Under the first two races of French 
kings, the children of the deceased king 
usually made partition of the kingdom 
among them; but the inconvenience of 
such a practice occasioned a ^Ufferent 
arrangement to be adopted under the 
dynasty of the Capets, and the crown 
descended entire to the eldest son, with 
no other dismemberment than the sever- 
ance of certain portions of the dominions 
for the maintenance of the younger 
branches of the fitmily. Towards the 
close of the thirteenth century the rights 
of the apanagiste were still further cir- 
cumscribed ; and at length it became an 
established rule, which greativ tended to 
consolidate the royal authority in that 
kingdom, that, upon the fitilure of lineal 
heirs male, the apanage should revert to 
the crown. 

The time at which this spedes of y^^ 
vision was first introdxice^ m\o TJt^xiRfe, 
the source from "which, it ^as Xjottot^^^ 

1-^ 
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and the origin of the term, are matters on 
which French writers are not agreed. 
(Pasquier's JRecherches^ lib. ii. cap. 18.; 
lib. viii. cap. 20 ; Calvini, Lex Jttrid. 
** Appanagium ;*' Docange, Gloss, ^ Apa- 
namentum;" Potluer's Trait€ des Fiefs ; 
and Henanlt's Hist, de France, Aimo 
1283.) 

"It is evident," says Mr. Hallam, 
** that this usage, as it produced a new 
class of powerful feudatories, was hostile 
to the interests and policy of the sove- 
reign, and retarded the subjugation of the 
ancient aristocracy. But an usage coeval 
with the monarchy was not to be abro- 
pited, and the scarcity of money rendered 
it impossible to provide for the younger 
branches of the royal fiimily by any 
other means.'' . . "By means of their 
apanages and through the operation of 
the Salic law, which made their inherit- 
ance of the crown a less remote contin- 
gency, the princes of the blood-royal in 
France were at all times (for the remark 
is applicable long after Louis XI.) a dis- 
tinct and formidable class of men, whose 
influence was always disadvantageous to 
the reigning monarch, and, in general, to 
the people.'* {Middle Ages, vol. i. p. 
121, 2ndediO 

By a law of 22nd November, 1790, it 
was enacted, that in future no apanage 
real should be granted by the crown, but 
that the younger branches of the royal 
fiunily of France should be educated and 
provided for out of the civil list until they 
married or attained the age of twenty-five 
years: and that then a certain income 
called rentes apanageres was to be granted 
to them, the amount of which was to be 
ascertained by the legislature for the time 
being. 

By a law of March 2, 1832, which 
regulates the civil list of the present king 
of the French, it is provided, tliat in case 
of the insufficiency of the private domain 
of the crown, the dotations of the younger 
sons of the king and of the princesses his 
daughters shall be subsequently arranged 
by special laws Before this law, the 
Head of the house of Orleans was in pos- 
session of all that remained of the ancient 
apanage of his house, in virtue of art. 4 
of the law of 15th January, 1825, accord- 
ing to which the property restored to the 



; 



branch of Orleans in execatioD of sevenl 
royal ordinances of 1814, would oontlniie 
to be possessed by the chief of the Orleans 
branch until extinction of male iflsne, whet 
the prc^erW would return to the stale. 
The conditions attached, according to die 
old law, to precedents, and the law of 18SS^ 
to the possession of the Orleans apanage^ 
were as fellows: — 1. The prince apana- 
gist owed an allowance to his sons and 
brothers, and a portion to his dangfaters 
and sister. 2. If the prince came to tfae 
throne, his apanage was united to the 
crown domain, from which it was not 
distinct before 1791. 3. This ijipeaeA to 
the princes whom it deprived of their 
claims on the apanage, a sin^ilar claim 
for themselves and their descendants od 
the domain of the crown. The law of 
1 5th Jan. 1 825, formally maintained these 
conditions and rights. At the revolutioii 
of 1 830 the apanaee of Orleans was united 
to the crown, which gave the yoqnger 
princes a claim for compensation fitm 
the country, recognised by the 21st ait 
of the law of March 2, 1832. Thii 
claim, according to the terms of the 
article, is only admissible when the pri* 
vate domain of the crown is insoffioieiit, 
and the right is eo^existent only with Ik ^ 
insufficiency. (Moniteur Uaiversel, 30di 
June, 1844.) No allowance from the 
state has yet been made to the ftmily of 
the present King of the French. 

The system of Apanages was mainly 
formed in Germany by the high Bobility> 
An apanage is tiiere defined to be a pro* 
vision for the proper maintenance of ihs 
younger members of a reigning house upflu 
the establishment of the law of primogeni- 
ture, and out of the property which is sub- 
jected to this law of descent. In the middle . 
ages, the German princes and nobles cod- ' . 
trived to make those powers hereditanf 
and a kind of private propertjr, whi^ 
were originally only offices granted to 
them by the emperor ; and it followed as 
a natural consequence of this change, that 
they applied the same principles to the 
lands which were subject to their juris- i^ 
diction. They began to divide these '* 
lands according to their pleasure, and * 
they soon became reduced to such small 
portions as to be insufficient for the main* 
tenance of the dignity of those to whoff 
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aeTeral shares they fo!l. In coarse of 
tune it became the policy of the members 
of a princely or noble &mily to prevent 
neh ftirther division, and the consequent 
weakening of their power. In some cases 
oontractB were made amonff several reign- 
ing princes, by which ueir territories 
were immediately formed into one body, 
or bv which it was provided that, after 
the death of one reigning prince, the soc- 
eesnon shunld be continued undivided in 
the person of some other.' In other cases, 
a ikthery with the consent of his sons, 
made an arrangement by which the snc- 
oemon to the property should be undi- 
nded. By compact also and testamentary 
provision agunst the alienation of such 
properly, the quality of FideioHnmissum 
was given to it But to get rid of all the 
erils of divided suocessicHi, it was neces- 
■ury t\at the administration also of the 
(principality should belong exclusively to 
one person. It was an old fashion to 
]rovide for the daughters by a pension or 
payment in monev, and the custom now 
mcreased of providing the younger sons 
also with sucn a pension, or with some 
portion of the &mily lands, without giv- 
uiff them a ftiU independent sovereignty ; 
m a fixed order of succession was estu- 
Uished, by testament or other mode, with 
the approbation of the emperor. Thus 
the law of primogeniture was established 
IS the principle which determined the 
«der ox sucoessioD in the principalities 
of Germany, and at the same time the 
Toonger male members were provided for 
a die manner stated above. The provi- 
MD fbr the younger mt>mbers was called 
"depatat" and by various other names 
till the seventeenth century, when the 
French expression *< apanage" was intro- 
duced into use. The word ^ paragium " 
also^ which in France signified a smaller 
put of the feud that had been appropri- 
ated to a younger son, was used and 
wpBed to uose cases where the income 
or a portion of the territory was made 
Depntat. The allowance which younger 
tons and their descendants have thus the 
right to claim from the ruling prince or 
possessor of the family Fideicommissum 
■ generally fixed more precisely by 
frmily arrangements. A fiither who 
an apanage, as a general rule 



transmits his apanage to his legitimate 
oflispring by an equal marriage (not a 
marriage of disparagement), and in case 
there is no such otl't;pring, the apanage 
reverts to the reigning prince. There 
are also cases, though much more rare, 
in which an individual received an 
apanage on the condition that it reverted 
on his death. 

The name Apanage is now also given 
to the allowance assigned to the princes 
of a reigning house for their proper main- 
tenance out of the public chest Such 
apanages are introduced in those cases 
where a civil list is established, and the 
property originally intended for the sup- 
port of the members of the rdening 
fimiily has either been converted wholly 
or partly into public property, or is ad- 
ministered as public property ; and these 
apanages are substituted for the claims of 
the younger members of such families as 
apaganistes on him who holds the fiimily 
Fideicommissum. The transference of 
such claims to the public chest is accord- 
ingly founded on a right of which the 
persons entitled to it cannot be justly 
deprived without their consent This 
right would be infringed if the claims to 
an apanage should lose the nature of a 
legal right, and should be transferred to 
the civil list in such a form that the pay- 
ment of the allowance should depend on 
the pleasure of the head of the state fi)r 
the time. But when there has been no 
change of fideicommissal property be- 
longing to the reigning fitmily into state 
property, the mere possession of political 
power by a particular fimiily gives no 
right to those members of the reigning 
&mily who have no share in the govern- 
ment to claim an independent allowance 
from the income of the state; for the 
old conf\i8ion between the relations of a 
reigning family to the state and the pri- 
vate relations of the same fimiily, by 
virtue of which confusion the state was 
considered the patrimonial property of a 
family, is altogether unknown at the pre- 
sent day. In states where there has been 
no change of family property into state 
property, the reigning prince may be pro- 
perly enough left to provide for all the 
members of his fiunily out of the meatt 
supplied him by the cvvVV^^ T\i«et^\fiK^ 
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however be political reasons for making 
certaiu allowances to the members of the 
reigning &mily, independent of the civil 
list that is granted to the ruling prince. 
But as in modem times neither the 
honour of a nation nor the dignity of the 
members of a reigning family depends in 
Any degree on the amount of the expen- 
diture which such members make out of 
the public treasury, so there are no rea- 
sons whatever for making them any inde- 
pendent allowance, except reasons of 
general interest. Accordingly in what 
are conmionly called constitutional mo- 
narchies, where the princes of the royal 
&mily are called to any active participa- 
tion m the offices of state, the allowance 
of a suitable income out of the public 
treasury may serve to ^ve them a more 
independent position with respect to the 
head of the state. Such an allowance 
may also serve in the case of princes 
who stand in the line of succession, to 
give to those who may be the future heads 
of the state the respect due to their sta- 
tion, and to secure them a suitable and 
certun income, and thus to draw more 
closely the tie^ which unite them and the 
people. (Rotteck and Welcker, StcuUs- 
Lexicon, art. by P. A. Pfizer.) [Civil 
List.] 

APOTHECARIES, COMPANY OF, 
one of the incorporated Companies of the 
city of London. 

The word Apothecary is from the 
French apoticaire, whidi is defined by 
Richelet to be "one who prepares medi- 
cines according to a physician's pre- 
scription." The word is from the low 
Latin Apothecarius, and that is from the 
genuine Latin apotheca, which means a 
storehouse or store-room generally, and, 
more particularly, a place for storing 
wine in: the Latin word is, however, 
from the Greek (diro^m;). 

In England, in former times, an apo- 
thecary appears to have been the com- 
mon name for a general practitioner of 
medicine, a part of whose busine%s it 
was, prolKEibly in all cases, to keep a shop 
for the sale of medicines. In 1345 a per- 
son of the name of Coursus de Gange- 
land, on whom Edward III. then settled 
a jjension of sixpence a day for life, for 
his attendance on bia Majesty some tim« | 



before while he lay siaK in Scotland, if 
called in the grant, prmted in Rymer's 
* Foedera,' an apothecary of London. But 
at this date, and for a long time after, the 
profession of physic was entirely unre- 
gulated. 

It was not till after the accession of 
Henry VIII. that the different branches 
of the profession came to be distinguished, 
and that each had its province and par- 
ticular privileges assigned to it by law. 

In 1511 an act of parliament (3 Heiu 
VIII. c 11) was passed, by which, in 
consideration, as it is stated, of ** the great 
inconvenience which did ensue by igno- 
rant persons practising physic or sursery, 
to the grievous hurt, damage, and de- 
struction of many of the Mug's liege 
people," it was ordered that no one should 
practise as surgeon or physician in the 
city of London, or withm seven miles of 
it, until he had been first examined, ap- 
proved, and admitted by the Bishop of 
London or the Dean of St Paul's, who 
were to call in to assist them in the ex- 
amination " four doctors of physic, and 
of surgery other expert persons in that 
faculty." In 1518 the physicians were 
for the first time incorporated, and their 
college founded, evidentiy with the view 
that it should exercise a general super- 
intendence over all the branches of tiie 
profession. In 1540 the surgeons were 
also incorporated and united, as they con- 
tinued to be till the beginning of the pre- 
sent century, with the barbers. 

The two associations thus established 
appear, however, to have very soon begun 
to overstep their authority. It was found 
necessary, in 1543, to pass an act for the 
toleration and protection of the numerous 
irregular practitioners, who did not be- 
long to either body, but who probably 
formed the ordinary professors of healing 
throughout the kingdom. In this curious 
statute (34 & 35 Hen. VIII. c. 8) the 
former act of 1511 is declared to have 
been passed, ** amongst other things, for 
the avoiding of sorceries, witchcran, and 
other inconveniencies ;" and not a little 
censure is directed against the licensed 
and associated surgeons for the ^lercenary 
spirit in which thev are alleged to have 
acted ; while much praise is bestowed 
upon the iminoorporated prac^tiQn^rs fw 
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Uieir diarity in giTing the poor the benefit 
of their skill and care, and for the great 
pablic nsefiilness of their labours gene- 
rally. The import of the enactment is 
expressed in its title, which is, ** An Act 
that persons being no common surgeons 
may minister outward medidnes.*' The 
peraoos thus tolerated in the administra- 
tion of outward medicines, of course com- 
prehended those who kept shops for the 
sale of drugs, to whom the name of apo- 
thecaries was now exdnsively applied. 
The aooqytatioii of the name, as thus 
eoofined* may be gathered from Shaks- 
pere's dbdineatian of the apothecary in 
' Borneo and Juliet' (published in 1597), 
as one whose business was "culling of 
snniaes,'' who kept a ** shop," the *< shelves" 
of whidi were filled with ^ green earthen 
pod," fte., and who was resorted to as a 
dewier in all sorts of chemical prepara- 
tions. Nothing is said of his practising 
mecUdne; and it certainly was not till 
nearly a century later that apothecaries 
in Euj^andy as distinguished from physi- 
eians and surgeons, began regularly to 
act as general practitioners. 

Meanwhile, however, the apothecaries 
of London were incorporated by James I. 
on the 9th of April, 1606, and united 
with ibe Company of Grocers. They re- 
mained thus united till the 6th of De- 
cember, 1617, when they received a new 
charter, by which they were formed into 
a separate company, under the designa- 
tion of the ** Master, Wardens, and So- 
ciety of the Art and Mystery of Apothe- 
caries of the dty of London." This 
charter ordains that no grocer shall keep 
aa apothecary's shop ; that every apothe- 
cary shall have served an apprenticeship 
of seven years; and before he is permitted 
to htep a shop, or to act as an apothecary, 
he abali be examined before the master 
and wardens to ascertain his fitness. It 
also gave the Company extensive powers 
to search for and destroy in the city of 
London, or within seven miles, com- 
ponnds and drugs which were adulterated 
or nufit for medical use. This is the 
charter which still constitutes them one 
of the dty companies, although various 
subsequent acts of parliament have ma- 
terially changed the character of the 
•oeietf. 



It appears to have been only a few years 
before the dose of the seventeenth cen- 
tury that the apothecaries, at least in 
London and its neighbourhood, began 
gradually to prescribe, as well as to dis- 
pense medicmes. This encroachment 
was strongly resisted by the College of 
Physicians, who, by way of retaliatioD, 
established a dispensary for the sale of 
medicines to the poor at prime cost at 
their hall in Warwick Lane. A paper 
controversy rose out of this measure ; but 
the numerous tracts which were issued 
on both sides are now all forgotten, with 
the exception of Garth's burlesque epic 
poem, entitled *The Dispensary,' first 
published in 1697. The apothecaries, 
however, may be considered as having 
made good the position they had taken, 
although for a considerable time their 
pretensions continued to be looked upon 
as of a somewhat equivocal character. 
Addison, in the * Spectator,' No. 195, pub- 
lished in 1711, spcAks of the apothecaries 
as the common medical attendants of the 
sick, and as performing the functions both 
of physician and surgeon. After men- 
tioning blistering, cupping, bleeding, and 
the inward applications employed as ex- 
pedients to msike luxury consistent with 
health, he says, ** The apothecaij is per- 
petually employed in countermming the 
cook and the vintner." On the other 
hand. Pope, in his ' Essay on Criticism,' 
published the same year, has the follow- 
ing lines in illustration of the domination 
wMch he asserts to have been usurped by 
the critic over the poet : — 

** So modern 'pothecaries, taught the art 
By doctors' bills to play the doctor's part. 
Bold in the practice of mistaken rules. 
Prescribe, apply, and call their masters fools.** 

Nor, indeed, did the apothecaries them- 
selves contend at this time for permission 
to practise as medical advisers and at- 
tendants any further than circumstances 
seemed to render it indispensable. In a 
clever tract written in their defence, pub- 
lished in 1724, and apparently the pro- 
duction of one of themselves, entitied 
* Pharmacopolse Justificati ; or, the Apo- 
thecaries vindicated from the Imputation 
of Ignorance, wherein is shown that an 
Academical Education is nowise nece»* 
sary to quaUfy a M«a iot lilbii ^t«j&^<^ ^ 
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Physic,' we find the following opinion 
expressed (p. 31): — " As to apothecaries 
practising, the miserable state of the sick 
poor, till some other provision is made for 
their relief, seems sufficiently to warrant 
it, so long as it is confined to them." We 
may here observe, that tiie custom of 
persons being licensed by the bishops to 
practise medicine within their dioceses 
continued to subsist at least to about the 
middle of the last century. It is ex- 
claimed against as a great abuse in a 
tract entitled * An Address to the College 
of Physicians,' published in 1747* 

It has been often stated that the 
dealers in medicines called chemists or 
druggists first made their appearance 
about the end of the last century. As 
they soon began to prescribe, as well as 
to dispense, the rivalry with which they 
were ^us met was as eagerly opposed by 
the regular apothecaries as tiieir own en- 
croachments had in the first instance been 
by the physicians. In certain resolutions 
passed by a meeting of members of the 
Associated Apothecaries, on the 20th of 
November, 1812, among other causes 
which are asserted to have of late years 
contributed to degrade the profession, is 
mentioned the intrusion of pretenders of 
every description : — " Even druggists,** it 
is said, " and their hired assistants, visit 
and administer to the sick ; their shops 
are accommodated with what are denomi- 
nated private surgeries; and, as an ad- 
ditional proof of their presumption, in- 
stances are recorded of their giving evi- 
dence on questions of forensic medicine 
of the highest and most serious import I" 
But in all this the druggists did no more 
than the apothecaries themselves had be- 
gun to do a hundred years before. We 
doubt, too, if the first appearance of these 
interlopers was so recent as has been as- 
sumed. In a tract, printed on a single 
folio leaf ** at the Star in Bow Lane in 
1683,'* entitled * A Plea for the Chemists 
or Non-Collegiats, * the author, Nat 
Merry, stoutly defends the right of him- 
self and the other manufacturers of che- 
mical preparations to administer medi- 
cines, against the objections of the mem- 
bers of the Apothecaries* Company, who 
seem to have been themselves at this 
time only beginning to act as general 



practitioners. And in 1 708 we filnd k ^ 
series of resolutions published by the 
Court of Apothecaries, in which the^ 
complain of the intrusion into their busi- 
ness of foreigners — that is, of persons not 
free of the company. Their charter, 
though it appeared to bestow upon them 
somewhat extensive privileges, had been 
found nearly inoperative from the omis* 
sion of any means of executing its pro- 
visions, and of any penalties for tneir 
infringement. In 1722, therefore, an act 
of parliament was obtained by the com- 
pany, giving them the right of visiting all 
shops in which medicinal preparations 
were sold in London, or witmn seven 
miles of it, and of destroying such dro^ 
as they might find unfit for use. This 
act expired in 1729; and although an 
attempt was made to obtain a renewal of 
it, the application was not persevered in. 
But in 1748 another act was passed, em* 
powering the society to appoint ten of 
their members to form a court of exa- 
miners, without whose licence no one 
should be allowed to sell medicines in 
London, or within seven miles of it It 
was stated before a Committee of the 
House of Commons, diat there were at 
this time about 700 persons who kept 
apothecaries' shops in London, not one- 
half of whom were free of the company. 
This act probably had the efiect of putting 
the unlicensed dealers down ; which may 
account for the common statement that 
no such description of dealers ever made 
their appearance till a comparative hr re- 
cent period. In an Introductory Essay 
prefixed to the first volmne of the 'Trans- 
actions of the Associated Apothecaries 
and Surgeon Apothecaries of England 
and Wales' (8vo. London, 1823), in 
which it is admitted that anciently *' the 
apothecary held the same situation which 
appertains, or ought to appertain, to the 
present druggist, who arose,*' it is affirmed, 
" about thirty years ago,** the following 
remark is added : — ** For some time pre- 
vious to that period, indeed, certain apo- 
thecaries existed who purely kept shop, 
without prescribing for diseases; but 
very few of these existed even in Lon- 
don ; for in the memory of a physician 
lately dead, there were not more, as he 
stated, than about half a dozen perscHis 
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in Londaii who kq>t what could be called 
a dmggisf s shop.'* 

Up to within the last few yean the 
Company of Apothecaries had never at- 
tempted to extend their authority beyond 
the metropolis and its immediate neigh- 
boorhood. But in 1815 an act was 
passed (55 Geo. III. c. 194) which placed 
the society in a new position, by giving to 
a Court of Examiners, composed of twdve 
members, who must be apothecaries, the 
sole ri^t of examining and licensing apo- 
thecaries throughout England and Wales. 
The examiners must be apothecaries who 
have been in practice for not less than 
ten years. They are appointed by the 
master, wardens, and assistants of the 
company. The master and wardens, or 
the Court of Examiners, may appoint 
^[we apothecaries in any county in Eng- 
land above thirty miles from London, 
who are empowered to examine and 
license apothecaries' assistants. The 
power of searching for adulterated drugs 

S'ven by the charter was repealed by 
e above act, and in lieu thereof the 
master, wardens, or assistants, or the exa- 
miners, or any two of them, are em- 
powercKl to enter the shops of apothe- 
caries in any part of England and Wales, 
and to search, survey, and prove medi- 
cines, and to destroy the same ; and also 
to impose fines on the offenders, of 5^., 
102., and 15/. for the first, second, and 
third offences, half of which goes to the 
hifbrmers and half to the Company. 
From twelve to twenty members are em- 
ployed annually, in parties of two each, 
m suitable divisions, to conduct the 
searches. They sometimes destroy drugs 
and medicines in pursuance of their 
powers; but it is more usual to direct 
the clerk to send letters to each de- 
fkolter, directing them to supply them- 
selves with drugs of good quality. The 
pecuniary advantages which the company 
omve fi*om this act are not large enough 
to allow them to carry on the searches 
on a very extensive scale. The act also 
empowers the Society of Apothecaries to 
prosecute persons who unlawfully exercise 
the functions of an apothecary. It is a 
subject of complaint with the Society that 
the machinery for accomplishing this ob- 
ject is very imperfect The punishment 



for the ofi^ce is a penalty recoverable 
only by action of debt, wliich must be 
tried at the assizes for the county in 
which the offence is committed. As it is 
of importance that prosecutions instituted 
by a public body should not fail, the 
Society are not in the habit of instituting 
frequent prosecutions. In only one case 
have they fiiiled. The expenses of pro- 
secutions are very great, six recent actions 
having cost 320/. each. {Statement ^ ^c. 
May, 1844.) From the small number of 
prosecutions, owing to the want of a more 
sununary process, it is stated that **the 
number of unqualified perscms who are 
engaged in practice is very considerable." 
The act of 1815 provided that, after the 
1st of August in that year, no person not 
licensed should practise as an apothecary, 
except such only as were already in prac- 
tice. It is required by the act mat candi- 
dates for exammation should have attained 
the age of twenty-one. and have served an 
apprenticeship of at least five years with 
an apothecary legally qualified to prac- 
tice ; and they are also required to pro- 
duce testimonials of good moral conduct, 
and of a sufficient medical education. 

The history of the steps taken to pro- 
cure this act is very minutely detailed 
in the Essay prefixed to the * Trans- 
actions of the Associated Apothecaries 
and Surgeons,* already referred to. They 
did not seek for such extensive powers as 
the act of 1815 subsequently gave; for in 
a report dated 5th December, 1812, the 
committee of management express them- 
selves as of opinion '* that the manage- 
of the sick should be as much as possible 
under the superintendence of the phy- 
sician." The examining body proposed 
by the associated apothecaries was to con- 
sist of members of the three branches of 
the profession ; but the Colleges of Physi- 
cians and Surgeons, and the Apothecaries' 
Company themselves, having joined in 
opposing the bill, it was withdrawn after 
its first reading. The next bill was pro- 
moted by the Apothecaries' Company, on 
the College of Physicians intimating that 
they would not oppose a measure for the 
regulation of the practice of apothecaries, 
by which the Society of Apothecaries 
should be appointed the examining body. 
This bill Tece\\ed the to^^\ liss^wx. \i^- 
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ring its proffress, the opposition of the 
ehemists and droggists rendered it ne- 
cessary to introduce a clause which ex- 
empted that class of d^ers altogether 
from its operation. 

From the circumstance that in country- 
places, with very few exceptions, no per- 
son can practise medidne without keep- 
ing a supply of drugs for the use of his 
patients, or in other words, acting as an 
apothecary, this statute has given to the 
Society of Apothecaries control over the 
medical pro&ssion throughout England. 
Every general practitioner must not only 
have obtained his certificate, but must 
have served an apprenticeship of five 
years with a licentiate of the Company. 
The payment required by the Act of Par- 
liament for a licence to practise in Lon- 
don, or within ten miles of it, is ten 
^ineas ; in any other part of the country, 
six guineas ; and the licence to practise 
as an assistant is two guineas. The 
penalty for practising without this licence 
IS twenty pounds, ft is declared in the 
act that the society may appropriate the 
moneys which they thus receive in any 
vrtLj tiiey may deem expedient. 

It appears that from the 1st August, 
1815, when the new act came into ope- 
ration, to the 31st January, 1844, 10,033 
practitioners have been licensed by the 
Court of Examiners. Dividing the twenty- 
seven years from August, 1816, to Au- 
gust, 1843, into three periods of nine 
years each, the annual average number of 
persons examined, rejected, and passed, is 
as follows : — 

Examined. Rejected. Passed. 

1816-25 308*6 20*0 288'6 

1825-34* 453-1 68*3 384*7 

1834-43 485*8 70*2 408*8 

That the examination is not a mere mat- 
ter of form is shown by the number of 
pupils rejected, which in the first period 
of nine years was 1 in about 15; in the 
second, above 1 in 6*6 ; and in the nine 
years ending August, 1843, one in 6*2. 
The rejected candidates no doubt fre- 
quentiy obtain their diplomas at a subse- 
quent examination, after preparing them- 
selves better; but the fact of so many 
being rejected is creditable to the Court 
of Examiners. ■ No fees are paid by the 
rejected candidates. 



From a return printed by order of the 
House of Commons in 1834, it appears 
that from the 29th March, 1825, to the 
19th June, 1833, the mon^ received 
by the company for certificates was 
22,822/. 16«. Of this, in the coarse of 
the eight years, 10,2182. I2s, had been 
paid to the members of the Court of 
Examiners, besides 9802. to their se^ 
cretary. 

Before the act of 1815 came into ope- 
ration, a large proportion of the medical 
practitioners in country places in Eng- 
land were graduates of the Universities 
of Edinburgh, Glasgow, and Dublin, or 
licentiates of the Royal Colleges of Sur^ 
geons of these cities, or of that of Lon- 
don ; but the state of medical education 
generally was at that period Yerj defect- 
ive. The London College of Surgeons 
required no medical examination what- 
ever, and twelve months only of surgical 
study. Persons thus qualified are ad- 
mitted as surgeons in the army and nav^, 
and into the service of the East India 
Company, sdPter an additional examina- 
tion by tiieir respective boards ; but they 
are not idlowed to act as apothecaries in 
England. 

Except in regard to experience in the 
compounding of medicines, it is not de- 
nied that, twelve or fourteen years ago, 
the course of education prescribed by the 
Company's Court of Examiners was very 
defective. In their regulations, dated 
August, 1832, referring to the improved 
system whljh had been recentiy intro- 
duced, they say, " The medical education 
of the apothecary was heretofore con- 
ducted in the most desultory manner; 
no systematic course of stu.dy was en- 
joined by authority or established by 
usage; some subjects were attended to 
superficially, and others of great import- 
ance were neglected altogether." In 
fact, all the attendance upon lectures and 
hospital practice that was demanded 
might have been and often was gone 
through in six or at most in eight 
months. The court at that time admitted 
that still ** the attendance upon lectures, 
but more especially upon the hospital 
practice, is often grossly eluded or neg- 
lected." The case is now greatiy altera. 
The following abstract of the principal 
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regulations issued by the Court of Ex- 
juniners from 1815 to the present time, 
show that the strictness as to the attend- 
ance on and number of lectures and 
hospital practice has been gradually in- 
creased. 

The instructions issued by the Court 
of Examiners, dated 31st July, 1815 ^the 
day pireyious to the new act coming into 
operation), require evidence from candi- 
dates for tiie licence of the Company of 
haying served, an apprenticeship of five 
years, also testimonials of good moral cha- 
racter and of having attamed the age of 
twenty-one years. The course of lectures 
prescribed were : — One course of lectures 
on chemistry, one on materia medica, 
two on anatomy and physiology, two on 
the theory and practice of medicine ; six 
months' attendance on the medical prac- 
tice <^ an hospital, infirmary, or dispen- 
sary. The examination consisted : — 
1. In translating parts of the * Pharmaco- 
poeia Londiuensis' and phyacians' pre- 
scriptions. 2. In the theory and practice 
of medicine. 3. In pharmaceutical che- 
mistry. 4. In the materia medica. 

In September, 1827, the Court of 
Examiners prescribed an addition to the 
above course ; an extra course of lec- 
tures on chemistry, and the introduction 
of botany in the course on materia me- 
dica. 

In September, 1828, the Court in- 
creased ue number of lectures both in 
chemistry, and materia medica with 
botany, to two courses on each subject. 
The period of attendance on the physi- 
dan's practice at an hospital was in- 
creased to nine months, and at a dispen- 
sary to twelve months; and two new 
coarses of lectures were instituted, — on 
midwifery and the diseases of women and 
diildren. 

In October, 1830, the Court directed 
that candidates ^ould produce a certifi- 
cate of having devoted at least two years 
to an attendance on lectures and hospital 
practice ; besides which they must have 
attended for twelve months, at least, the 
physician's practice at an hospital con- 
taining not less than six^ beds, and 
where a course of clinical lectures is 
given; or for fifteen months at a dis- 
pensary connected with some medical 



school recognised by the Court The 
following changes and additions in the 
courses of lectures were also made : — One 
course was instituted on forensic medi- 
cine ; one distinct course on botany ; and 
therapeutics was included in the two 
courses on materia medica. Students 
were earnestiy recommended to avail 
themselves of instruction in morbid an- 
atomy. 

In April, 1835, the Court of Ex- 
aminers issued new regulations (which 
are those now in use) for raising still 
higher the qualifications of candidates for 
the licence of the Company. Every can- 
didate whose attendance on lectures com- 
menced on or after the 1st of October, 
1835, must have attended the following 
lectures and medical practice during not 
less than three winter and two summer 
sessions: each winter session to consist 
of not less than six months, and to com- 
mence not sooner than the 1st nor later 
than the 1 5th October ; and each summer 
session to extend from the 1st of May to 
the 31st of July. 

First Winter Sessim, — Chemistry 
Anatomy and physiology. Anatomical 
demonstrations. Materia medica and 
therapeutics ; this course may be divided 
into two parts of fifty lectures each, one 
of which may be attended in the summer. 

Fir^ Summer Session, — Botany and 
vegetable physiology; either before or 
after the first winter session. 

Second Winter Session. — Anatomy and 
physiology. Anatomical demonstrations. 
Dissections. Principles and practice of 
medicine. 

Second Summer Session, — Forensic me- 
dicine. 

TTiird Winter Session. — Dissections. 
Principles and practice of medicine. 

Midwifery, and the diseases of women 
and children, two courses, in separate 
sessions, &nd subsequent to the termina- 
of the first winter session. Practical 
midwifery, at any time after the con- 
clusion of the first course of midwifery 
lectures. Medical practice during the 
full term of eighteen months, from or 
after the commencement of tiie second 
winter session ; twelve months at a re- 
cognised hospital, and six months at a 
recognised hospital oi «k t^^^^a^ ^^ 
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pensary : in connection with the hospital 
attendance, a course of clinical lectures, 
and instruction in morbid anatomy, will 
be required. 

The sessional course of instruction in 
each subject of study is to consist of not 
less than the following number of lec« 
tures : — One hundred on chemistry ; one 
hundred on materia medica and thera- 
peutics; one hundred on the principles 
and practice of medicine ; sixty on mid- 
wifery, and the diseases of women and 
children; fifty on botany and vegetable 
physiology. Every examination of an 
hour's duration will be deemed equiva- 
lent to a lecture. The lectures required 
in each course must be given on separate 
days. The lectures on anatomy and 
physiology, and the anatomical demon- 
strations, must be in conformity with the 
^regulations of the Royal College of Sur- 
geons of London in every respect. Can- 
didates must also bring testimonials of 
instruction in practical chemistry, and of 
having dissected the whole of the human 
body once at least. 

The above course of study may be ex- 
tended over a longer period than three 
winter and two summer sessions, provided 
the lectures and medical practice are 
attended in the prescribed order and in 
the required sessions. The examinations 
of the candidate for the certificate are 
as follows : — In translating portions of the 
first four books of Celsus * De Medicin^' 
and of the first twenty-three chapters of 
Gregory's * Conspectus Medicinse Theo- 
redcse ; in physicians' prescriptions, and 
the ' Pharmacopceia Londinensis ;' in che- 
mistry ; in materia medica and thera- 
peutics ; in botany ; in anatomy and 
physiology; in theprinciples and prac- 
tice of medicine. This branch of the ex- 
amination embraces an inquiry into the 
pregnant and puerperal states ; and also 
into the diseases of children. 

In the * Statement' issued by the Society 
of Apothecaries in May, 1844, they say : 
" Had the means of instruction remained 
as they were in 1815, the Court of Ex- 
aminers could not have ventured upon 
extending their regulations as they have 
done. In this instance, however, as in 
others, the demand produced the supply. 
T/ie increased number of medical stu- 



dents attending lectures in conformity 
with the Regulations led to the increase 
of medical teachers, and not only did new 
schools spring up in the metropolis, but, 
under the auspices of the Court of Ex- 
aminers, public schools of medicine were 
organized in the provinces: and at the 
present day Manchester, Liverpool, Bir- 
mingham, Leeds, Bristol, Hull, Shield, 
Newcastle, and York, have each their 
public school, at which the student may. 
pursue and complete his medical educa«> 
tion." It is added that '* no mean pro- 
portion of those whose examination has 
given evidence of the highest professional 
attainment have been pupils of the pro- 
vincial schools." The influence of the 
Regulations of the Court of Examiners 
on the medical profession is very great 
The number of students who registered 
at Apothecaries' Hall at the commence- 
ment of the winter session of 1843-4, as 
having entered to lectures at the metro- 
politan schools alone) in conformity with 
these Regulations, was 1031. The opi- 
nion of very eminent members of die 
medical profession before a select com- 
mittee of the House of Commons in 1834, 
as to the manner in which the Apothe- 
cajies* Company had performed the 
duties devolving upon them as an ex- 
amining body, are very decided. Sir 
Henry Halford stated that " the charac- 
ter of that branch of the profession had 
been amazingly raised since they have 
had that authority ;" Dr. Seymour, that 
<* there is no question that the education 
of the general practitioner is of the very 
highest kind, as good as that of phy- 
sicians some years ago ; " Sir David 
Barry, that " the examination established 
by the Company of Apothecaries was by 
far the most comprehensive examination 
in London." 

In November, 1830, the Court issued 
very strict rules respecting the registra- 
tion of lectures and hospital or dispen- 
sary attendance. 

The Apothecaries' Society, in their in- 
terpretation of the clause which requires 
five years' apprenticeship to an apothe- 
cai-y, have considered that " every can- 
didate who has been an apprentice ror the 
length of time directed by the act, is en- 
Utled to be examined, provided the person 
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tn whom be was an apprentice was legally 
qualified to practise as an apNOthecary ac- 
cording to the laws in force in that King- 
dom or particular district in which he 
resided ; and in accordance with this in- 
terpretation, hundreds of candidates have 
been admitted to examination who have 
served their apprenticeships in Scotland 
and Ireland, as well as many from Ame- 
rica and the British Colonies." (^Reply, 
&c. p. 3.) Of tweuty-four graduates and 
licentiates of the Scottish colleges who 
presented themselves for examination be- 
fore the Society of Apothecaries during 
the twelve months ending the 25th of 
April, 1833, eight candidates, or one-third 
of the whole number, were rejected. 
{Reply t &c.) The whole subject of me- 
dical education in these kingdoms re- 
quires a complete and impartial investiga- 
tion; and that tlie apprentice clause in 
particular demands a fresh consideration, 
IS now a pretty general opinion. The 
admission of graduates from Scotiand and 
Ireland to an equal partidpatiou of prac- 
tice with the English ceneral practitioner, 
can only be regarded as a very partial 
measure of reform, if reform should be 
found necessary ; and the interests of the 
public require that, if others than those 
licensed by the Apothecaries' Society are 
admitted to general practice in England, 
there shall at least be good proof that 
they are as well qualified as those who 
obtein the apothecaries' diploma. One 
plan of medical reform to which attention 
has been recently directed is to form what 
are now termed the three branches of the 
profession into one Faculty of Medicine, 
with the power of electing their own 
council ; but it is contended that the phy- 
sicians and surgeons having interests ad- 
verse to those of the apothecaries, such a 
plan would not be fair. It is also pro- 
posed that chemists and druggists should 
be duly registered after an examination 
respecting their fitness. 

The A.pothecaries' Company ranks the 
fifty-eighth in the list of city Companies. 
The freedom of the Company is acquired 
by patrimony, freedom, and redemption. 
Freedom by patrimony may be acquired 
by persons not apothecaries. The char- 
ter requires that all persons practising as 
apothecaries in the city of London should 



belong to the Company; but this rule 
is not enforced. Apprentices to apothe- 
caries must be bound at the Company'! 
Hall, after an examination by the Master 
and Wardens as to their proficiency in 
Latin. The members of the society are 
exempted by statute from serving ward 
and parish offices. The income of the 
Company is under 20002. a year. Their 
arms are, azure, Apollo in his glory, hold- 
ing in his left hand a bow, in his right 
an arrow, bestriding the serpent Python ; 
supporters, two unicorns ; crest, a rhino- 
ceros, all or; motto, Opiferque per orbem 
dicor. They have a hall, with very ex- 
tensive laboratories, warehouses, &c., in 
Water-lane, Blackfriars, where medicines 
are sold to the public ; and where, since 
the reign of Queen Anne, all the medio 
cines are prepared that are used in the 
army and navy. The freemen of the 
Company who are what is termed pro- 
prietors of stock, have the privilege oi be- 
comiuff participators in the profits arising 
from me sale of medicines. The concern 
is regulated by a committee of thirty 
members. The dispensary was esta- 
blished in 1623; and the laboratories by 
subscription among the members of the 
Company in 1671. The Company also 
possess a garden, to which every medical 
student in London is admitted, of above 
three acres in extent at Chelsea, in which 
exotic plants are cultivated. The ground 
was originally devised to them, in 1673, 
for sixty-one years at a rent of five 
pounds, by Charles Cheyne, Esq., lord of 
the manor of Chelsea, and afterwards 
granted to them in perpetuity, in 1721, 
by his successor. Sir Hans Sloane, on 
condition that they should annually pre- 
sent to the Royal Socie^, at one of 
their public meetings, finy specimens 
or samples of different sorts of plants, 
well-cured and of the growth of the 
garden, till the number should amount 
to two thousand. This they have long 
since done, and the specimens are pre- 
served by the Royal Society. The gar- 
dens are kept up at a considerable expense 
out of the funds of the Company, assisted 
at various times by liberal contributions 
of the members. Connected with the 
garden is the office of Botanical Demoa- 
strator, who is api^voXi^ \i^ ^v^ CwaaA* 
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He gives gratuitous lectures at the garden 
twice a week from May to September, to 
the apprentices of freemen of the Ck>m- 
pany, and to the pupils of all botanical 
teadiers who apply for admission at the 
garden. The society gives every year a 
gold and a silver medal and books as 
prizes to the best>informed students in 
Hialieria medica who have attended their 
garden. The apprentices of members of 
the society are not permitted to contend 
with other candidates for these prizes. 

APPARENT HEIR, in the law of 
Scotland, is a person who has succeeded 
by hereditary descent to land or other 
heritable property, but who has not ob- 
tained feudal investiture. An apparent 
heir may act as absolute proprietor in 
almost every other capacity but that of 
removing tenants who have got posses- 
sion from his predecessor. 

APPARITOR, an officer employed as 
messenger and in other duties in eccle- 
siastical courts. The canons direct that 
letters citatory are not to be sent by those 
who have obtained them, nor by their 
messenger, but the judge shall send them 
by his own fiuthfiil messenger. It is the 
duty of the apparitor to call defendants 
into court, and to execute such commands 
as the judge may give him ; and this duty 
shall not be performed by deputy. In 
21 Hen. VIII. c 5, as well as ih the 
canons, apparitors are also called sum- 
moners or summers. This act was passed 
for the purpose of restraining the number 
of apparitors kept by bishops, archdea- 
cons, or their vicars or officials, or other 
inferior ordinaries. 

APPEAL. This word is derived im- 
mediately from the French Appel or 
Apel, which is from the Latin Appellatio. 
The word Appellatio, and the correspond- 
ing verb Appellare, had various juridical 
significations among the Romans. It was 
used to signify a person's applying to 
the tribunes for their protection; and 
also ^nerally to signify the calling or 
bringmg of a person into court to answer 
for any matter or offence. Under the 
Empire, Appellatio was the term used to 
express an application from the decision 
of an inferior to a superior judge on some 
saSeient ground. The first title of the 
4&tli book of the Digest is on Appeals 



(De Appellationibus). In the French 
language, the word apellant signifies he 
who appends, he who makes an appel 
from the decree or sentence of an inferior 
judgCi and ^ both words have the same 
sense in the Englidi. Appel also sig* 
nifies a challenge to single combat. 

The French word Appeller is ex- 
plained as signifying the act of summon- 
ing the party against whom complaint is 
made. There is also the phrase to " appeal 
from one to another," which is the Eng- 
lish expression. The Latin word Aj>pel- 
lare is used both to express the summon- 
ing or calling on a person against whom 
a complaint or demand is made, and the 
calling on, or applying to, the person 
whose protection is sought (Appius tri- 
bunes appellavit: Livy, ilL 56). In 
the Roman law-writers the common 
phrase is ** appellare aiS,** fh)m which is 
borrowed the modem expression '* to ap- 
peal to;" and the appellant is said 
'* appellare adversus, contra, aliquem or 
sententiam preesidis," or ** appellare a, 
ex, de sententia," which phrases resemble 
those in use among us. {Pacciolati, Lex. 
Appello ; Richelet, JXctionnaire de la 
Langue Fratifoise.) 

APPEAL, in the old Criminal Law of 
England, was a vindictive action at the 
suit of the party injured, in which suit 
the appellant, instead of merely seeking 
pecuniary compensation, as in civil ac- 
tions, demanded the punishment of the 
criminal. 

It differed from an indictment in some 
material points. Being a proceeding in- 
stituted by a private person in respect of 
a wrong done to himself, the prerogative 
of the crown did not go so far as to sus- 
pend the prosecution or to defeat it by a 
pardon. It seems to have been in reference 
to this peculiarity that the appeal is said 
to have been called by Chief Justice Holt 
** a noble birthright of the subject,*' inas- 
much as it was the only mode by which 
the subject could insist upon the rigorous 
execution of justice without the nsk of 
royal interposition on behalf of the offend- 
ing party. Even a previous acquittal on 
an indictment for me same offence was 
no bar to the prosecution by the appel- 
lant; nor was a previous conviction a 
bar, wlkere Xke exefi».^Ck\i oiC tke sentence 
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had been presented by a pardon. It was 
in the power of the aj^llant alone to 
leUnqnuh the proeecntion, either by re- 
leflfiing his right of a]^peal or by accept- 
ing a compromise. 

Another remarkable featare of appeal 
was the mode of trial, -which in cases of 
treason or capital felony was either by 
jury or by battle, at the election of the 
defendant 

Where the latter fbrm of trial was 
adopted, the following was the order 
of proceeding : — ^The appellant formally 
charged the appellee with the offence : 
the lEitter demed his guilt, threw down 
his gloTe, and declared himself ready to 
prove his innocence by a personid com- 
bat Tlie challenge was accepted by the 
appellant^ unless he had some matter to 
allege, in what was termed a counterpleOy 
showing that the defendant was not en- 
tided to the privilege of battle, and both 
parties were then put %> their oaths, in 
which the guilt of Jie accused was 
stdemnly ass^ted on one side and denied 
on the other. A day was then appointed 
by iha court fbr the combat, the defend- 
ant was taken into custody, and the; accuser 
was required to give security to appear at 
the time and place prefixed. On the day 
of battle, the parties met in the presence 
of tiie judges, armed with certain pre- 
scribed weap(ms, and each took a prehmi- 
uary oath to the effect that he had re- 
sorted to no unfair means for seciuring the 
assistance of the devil in the approaching 
contest If the defendant was vanquished, 
sentence was passed upon him, and he 
was forthwith hanged. But if he was 
victorious, or was able to persist in the 
combat till starlight, or if the appellant 
voluntarily vielded, and cried craven, 
then the derendant was acquitted of the 
charge, and tlie appellant was not onlv 
compelled to pay damages to the accused, 
but was further subjected to heavy civil 
penalties and disabilities. 

Some of the detsuls of this singular 
mode of trial, as reported by contempo- 
rary writers, are suflBcientiy ludicrous. 
Thus we are told that the combatants 
were allowed to be attended within the 
lists by counsel, and a surgeon with his 
ointments. In the reign of Charles I., 
Lord Rea, on a amUar occasion, was in- 



dulged with a seat and wine for refresh- 
ment, and was further permitted to avail 
himself of such valuable auxiliaries as 
nailsy hammerSfJiles, scissors, bodkin, needU 
and thread. TRushworth's Collections, 
cited in Bamngton*s Observations, p.. 
328.) We ahK> learn fh)m the Close RotU 
recentiy published, that parties under 
confinement preparatory to the trial were 
allowed to go out of custody for the pur- 
pose of practising or taking lessons in 
tencing. (Mr. Hardy's Introduction, p. 
185.) The whimsiod combat between 
Homer and Peter, in the second part of 
Henry VI,, has made the proceedings on 
an appeal familiar to the readers of 
Shakspere ; and the scene of a judidal 
duel upon a criminal accusation has been 
still more recentiy presented to us in the 
beautiful fictions of Sir Walter Scott. 

It appears probable that the trial by 
battie was introduced into England from 
Normandy. The Grand Coustumier of 
that country, and the Assizes of Jerumr 
lem, fUmish evidence of its early exist- 
ence. 

The courts in which it was admitted 
were the King's Bench, the Court of 
Chivalry, and (in the earlier periods of 
our history) the High Court of Parlia- 
ment. 

In some cases the appellant was able 
to deprive the accused of his choice of 
trial, and to submit the inquiry to a jury. 
Thus, if the appellant was a female; or 
under age; or above the age of sixty; or 
in holy orders; or was a peer of the 
realm ; or was expressly privileged from 
the trial by battle by some charter of the 
king ; or laboured under some material 
personal defect, as loss of sight or limb.; 
in all such cases he or she was allowed to 
state in a counterplea the ground of ex- 
emption, and to refer the charge to the 
ordinary tribunal. The party accused 
was also disqualified from insisting on 
his wager of battle, where he had been 
detected in the very act of conmiittinff 
the offence, or under circumstances which 
precluded all question of his guilt In- 
deed (if early authorities are to be 
trusted) it is rar fr^m clear that a cri- 
minal, apprehended in flagranti delicto, 
did not undergo the penalties of the law 
forthwith, wiXlioxxl \]b& lormsi!ii>?] ^^ ^as^ 
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trlol. (Palgrave's English ComaumweaUh, 
vol. i. p. 210.) The law on this latter 
point fonned the subject of discussion in 
the Court of King's Bench in the year 
1818, in the ca£» of Ashford v. Thornton. 
Upon that occaftion the defendant had 
been acquitted upon a prior indictment 
for the murder of a female, whom he was 
supposed to have previously violated. 
The acquittal of the accused upon evi- 
dence which to many appeared sufficient 
to establish his guilt occasioned great 
dissatisfaction, and the brother and next 
heir of the deceased was accordingly ad- 
vised to bring the matter again under the 
consideration of a jury by the disused 
process of an appeal. The defendant 
waged his battle m the manner above de- 
scribed, and the appellant replied cir- 
cumstances of such strong and pregnant 
suspicion as (it was contended) precluded 
the defendant from asserting his inno- 
cence by batUe. It was, however, de- 
cided by the court that an appeal, being 
iu its origin and nature a hostile chal- 
lenge, gave to the appellee a right to 
insist upon fighting, and that the appellant 
oould not deprive him of that right by a 
mere allegation of suspicious circum- 
stances. The case was settied by the 
voluntary abandonment of the prosecu- 
tion. In the following year an act (59 
Geo. III. c 46) was passed to abolish all 
criminal appeals and trial by battie in all 
cases, both civil and criminal. 

The cases in which, by the ancient law, 
appeals were permitted, were treason, 
capital felony, mayhem, and larceny. 
Indeed, the earliest records of our law 
contadn proofe that appeals were a com- 
mon mode of proceemng in many ordi- 
nary breaches of the peace, which at this 
day are the 'subject of an action of tres- 
pass. The wife could prosecute an appeal 
for the murder of her husband ; the heir 
male general for the murder of his an- 
cestor; and in any case the prosecutor 
might lawAilly compromise the suit by 
accepting a pecuniary satis&ction from 
the accused, Hence it was that the pro- 
ceeding was in fact frequentiy resorted 
to for Uie purpose of obtaining such com- 
pensation rather than for the ostensible 
object of ensuriDg the execution of jus- 
tj'ee aaJb^ aSBmder, (Hawkins's Crown 




Law, book ii. chaps. 23 and 45 ; As/^ord 
y. Thornton, Baniwall and Alderson't 
Reports, vol. L ; Kendal's Argumenifor 
Construing largely, &c. ; Bigby r. I^i^ 
nedy. Sir William Blackstone's Reports, 
vol. ii. p. 714; and the ingenious specu- 
lations and remarks of Sir F. Palgrave 
on the origin of trial by battle, in his 
work on the Commonwealth of England.) 

Besides the appeal by innocent or in- 
jured parties, a similar proceeding was 
in certain cases instituted at the suit of 
an accomplice. The circumstances under 
which this might be done are mentioned 
under the article Appbover. 

APPEAL. The removal of a Civil 
cause from an inferior court or judge to 
a superior one, for the purpose of exa- 
mining the validity of the judgment given 
by such inferior court or judge, is called 
an Appeal. 

An appeal from the decision of a court 
of common law is usually prosecuted by 
suing out a writ of error, by means of 
which the judgment of the court below 
undergoes discussion, and is either af- 
firmed or reversed in the court of error. 

The term appeal, used in the aboTe 
sense, is by the law of England applied 
in strictness chiefly to certain proceedings 
in Parliament, in the Privy Council 
and Judicial Committee of the Privy 
Council, in the Courts of Equity, in the 
Admiralty and Ecclesiastical courts, and 
in the Court of Quarter Sessions. 

Thus an appeal lies to the House of 
Lords from the decrees or orders of the 
Court of Chancery in this country and 
in Ireland, and from the decisions of the 
supreme civil courts in Scotiand. 

An appeal lies to the king in council 
from the decrees and decisions of the 
colonial courts, and indeed from all judi- 
catures within the dominions of the 
crown, except Great Britain and Ire-> 
land. 

To the same jurisdiction are referred 
(in the last resort) all ecclesiastical and 
admiralty causes, and all matters of lu- 
nacy and idiotcy. 

In 1844 an act was passed correcting 

an anomaly in the former state of the 

law under which appeals could not be 

I brought before the Privy Council for the 

\ TeveTsa\, &.<i. oi y'^digcasate^ of any courts 
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in oertain ooloiuesy sa^e only of the 
Gomts of Error or Courts of Appeal 
within the same. The act provide for 
the admissioii of appeals from other coarts 
of justice within such colonies. 

A decree or order of the Master of the 
Rolls or the Vice-Chancellors may be re- 
vised by the Lord Chancellor apon a pe- 
tition of appeal. 

The nmnber of canses or petitions 
heard on appeal before the Lora Chan- 
cellor from IVinity Term, 1842, to Hilary 
Term, 1844, both indnsive, was 133, in 
all of whidi, with the exception of 15, 
jadgment had been giyen at the end of 
Hilary Term, 1844. 

An aweal lies directly from the Vice- 
Admiralty courts of the colonies, and 
from other iniSerior admiralty courts, as 
well as from the High Court of Admi- 
ralty, to the kin^ in council. This latter 
appeUafie jurisdiction was regulated by 
statutes 2 & 3 Will. IV. c 92, and 3 
& 4 WilL IV. c. 41, hj which the 
Court of Delegates, Commission of Re- 
view, and Commission of Appeal in Prize 
Causes, have been abolished. 

To the judicial committee of Privy 
Coundl (3 & 4 Will. IV. c 41) are re- 
ferred all appods from the courts of the 
Ide of Bfan and the Channel Islands, the 
Colonial and Indian courts, all appeals 
to tihe Queen in ConncU, matters relating 
to the ri^ts of patentees, &c., &c 
[Prtvt Council.] 

The number of causes or petitions 
heard on appeal before her Majesty's 
Privy Counol, from January 1, 1842, 
to February 20, 1844, was 92, and 
judgment had been delivered in all ex- 
cept three. 

In the eoclenastical courts, a series of 
appeals is provided from the Archdea- 
con's Court to that of the bishop, and 
from the bishop to the archbishop. From 
the archbishop the appeal of right lay to 
the king in council before the Reforma- 
tion ; yet appeals to the Pope, or appeals 
to Borne, as they were called, were in 
&ct of common occurrence until the 
reign of Henry VIII., by whom an ap- 
peal was directed to be made to certain 
delegates named by himself, and appeals 
to iu>me were abolished (24 Hen. VIII. 
c 12). After that period a Court of 



Delegates, appointed for each cause, was 
the onUnary appellate tribunal, until the 
abolition of their jurisdiction by the act 
alluded to above, by which it is fhrther 
provided that no Commission of Review 
shall hereafter issue, but that the deci- 
sion of the king in council shall be final 
and conclusive. 

Such are the principal heads of appeal, 
to which we may add the appellate juris- 
diction of the justices of the peace as- 
sembled at the Quarter Sessions, to whom 
various statutes have given authority to 
hear upon appeal the complaints of per- 
sons alleging themselves to be c^grieved 
b^ the orders or acts of individiud ma- 
gistrates. 

Under recent acts of parliament the 
right of appeal is given in a number of 
cases relating to ecclesiastical discipline. 
There is an appeal given to the der^ 
from the bishop to the archbishop in 
certain cases, wmch must be presented in 
one .month after the bishop's decision. 
(1 & 2 Vict c 106.) By § 83 of Uie 
same act, it is provided that in case of 
difference between an incumbent and 
curate as to stipend, the case may be 
brought before the bishop and summarily 
determined, and the incumbents living 
may be sequestered if he refUses pay- 
ment accor^g to the bishop's decision. 
§ 111 points out the mode of making 
appeals under this act. Appeals on mat- 
ters of ecclesiastical discipline are still 
further provided for by §§ 13, 15, and 16 
of 3 & 4 Vict. c. 86. 

In the sesfflon of 1844 (May 30) a bill 
was brought into the House of Commons 
by Mr. Kelly, to provide an Appeal in Cri- 
minal cases, and thus to give the same pri- 
vileges which property enjoys, but which 
are denied in matters affecting life and 
liberty. At present, in criminal cases, 
the judge may, if he think proper, reserve 
a point for consideration. If the case be 
considered by the judges, the reasons for 
affirming the sentence, or for recom- 
mending a pardon, are not publicly de- 
livered. In every criminal case recourse 
may at present be had to the Secretary 
of State; but as a matter of course he 
would refer to the judge, and unless the 
judge is favourable, mere is very UltXa 
chance that the Secretary ol ^XaXa -^cviJA 
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ffrant relief. In the bill brouglit in by 
Mr. Kelly it is intended to assimilate 
criminal as much as possible to civil pro- 
cedure as to appeal. It is left open to 
the party convicted to move in any of the 
superior courts for a rule to show cause 
why there should not be a new trial; 
upon which motion the court is to be at 
liberty to deal with the matter as in a 
civil case, and, on good cause shown, a 
new trial will take place. Application 
may be made by, a convicted party upon 
points of law in arrest of judgment. 
The bill also allows a bill of exceptions, 
and an ultimate appeal to the House of 
Lords. To prevent the abuse of the pri- 
vilege, it is proposed to invest the judge 
with a discretionary power, either to pass 
and execute the sentence, or to postpone 
the passing and execution of it. The 
measure was opposed by the government, 
and since tlie above was written it has 
been withdrawn. 

APPRAISEMENT (from the French 
apr^cier, appriser, or appraiser, and re- 
motely from the Latin pretium, to set a 
price upon an article). When goods have 
been taken under a distress for rent, it is 
necessary, in order to enable the landlord 
to sell mem according to the provisions 
of the statute 2 William and Mary, sess. 
i. c. 5, that they should be previously 
appraised or valued by two appraisers. 
These appraisers are sworn by the sherifiF, 
under-sheriff, or constable, to appraise the 
goods truly according to the best of their 
understanding. After such an appraise- 
ment has been made, the landlord may 
proceed to sell the goods for the best price 
that can be procured. By the statute 
48 Geo. III. c 140, an ad valorem stamp 
duty was imposed upon appraisements. 

APPRAISERS (French, apr^ciateurs) 
are persons employed to value property. 
By tiie statute 46 Geo. III. c. 43, it was 
first required that any person exercising 
the calling of an appraiser should an- 
nually take out a licence to act as such, 
stating his name and place of abode, and 
signed by two commissioners of stamps. 
By the same statute a stamp duty of 6s. 
was imposed upon such licences ; and un- 
licensed persous were forbidden to act as 
appraisers under a penalty of 50Z. The 
duty imposed by the General Stamp A.ct, 



55 Geo. Ill c 104, is lOs, The number 
of licensed apprsdsers in London is about 
nine hundred, and in other parts of Eng- 
land and Wales there are about seventeen 
hundred. 

APPRENTICE (from the French ap- 
preniif which is from the verb apprendre, 
to learn) signifies a person who is bound 
by indenture to serve a master for a cer- 
tain term, and receives, in return for his 
services, instruction in his master's pro- 
fession, art, or occupation. In addition 
to this, the master is often bound to pro- 
vide food and clothing for the apprentice, 
and sometimes to pay him small wages, 
but the master often receives a premium. 
In England the word was once used to 
denote those students of the common law 
in the societies of the inns of court who 
— not having completed their profesdonal 
education by ten years' study in those so- 
cieties, at which time they were qualified 
to leave their inns and to execute the full 
office of an advocate, upon being called 
by writ to take upon them the degree of 
serjeant-at'law — were yet of sufficient 
standing to be allowed to practise in all 
courts of law except the court of Com- 
mon Pleas. This denomination of ap- 
prentice (in law Latin apprenticii ad 
legem nobilioreSy apprenticii ad barras, or 
simply apprenticii ad legem) appears to 
have continued until the close of the six- 
teenth century, aftor which this term fell 
into disuse, and we find the same class of 
advocates designated, from their pleading 
without the bar, as outer barristers, now 
shortened into tiie well-known term bar- 
risters. (Spelman, Gloss, ad verbum; 
Blackstone, Commentaries^ vol. L 23 : vol, 
111. 27.) 

The system of apprenticeship in mo- 
dern Europe is said to have grown up in 
conjunction with the system of associating 
and incorporating handicraft trades in the 
twelfth century. The corporations, it is 
said, were formed for the purpose of re- 
sisting the oppression of the feudal lords, 
and it is obvious that the union of arti- 
sans in various bodies must have enabled 
them to act with more power and effect 
The restraint of free competition, the 
maintenance of peculiar privileges, and 
the limitation of the numbers of such as 
\ ^o\M. '!^?jcti<[^Y^^M& \si th.em^ were the 
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mun resalts to which these institations 
tended; and for these purposes a more 
effective instrument thui apprenticeship 
oould hardly be foond. To exercise a 
trade, it was necessary to be free of the 
company or fraternity of that trade ; and 
as tbs principal if not the only mode of 
aoqninng this freedom in early times was 
by serving an apprenticeship to a member 
of tiie bo^, it became easy to limit the 
nmnbers admitted to this privilege, either 
indbreetiy by the leii^ of apprenticeship 
required, or more immediately by limit- 
ing the number of apprentices to be taken 
by each master. So strict in some in- 
stanoes were these regulations, that no 
master was allowed to take as an appren- 
tice any but his own son. In agricultore, 
i^rentioeship, though in some compara- 
tively later instances encouraged by posi- 
tive laws, has never prevuled to an^ great 
extent. The tendency to association in- 
deed is not strong among the agricultural 
population, combination being, to the scat- 
tered inhabitants of the country, incon- 
venient and often impracticable ; whereas 
the inhabitants of towns are by tiieir very 
position invited to it 

Sabsequentiy to the twelfth century, 
apprenticeship has prevailed in almost 
every part of Europe — in France, Ger- 
many, Jtaly, and Spain, and probably in 
oQii(sr countries. It is asserted by Adam 
Smith, that seven years seem once to 
have been all over Europe the usual term 
established for the duration of apprentice- 
ships in most trades. There seems, 
Ipowever, to have been no settied rule on 
this subject, for there is abundant evi- 
dence to show that the custom in this 
respect varied not onl^ in different coun- 
tries, but in different mcorporated trades 
in ihe same town. 

lu Italy, the Latin term for the con- 
tract of apprenticeship was acconventatio. 
From an old form of an Italian instru- 
mesA, eiven by Beier in his learned work 
De CUlegiig Opificum, it appears that the 
contract, which in most respects closely 
resembled English indentures of appren- 
ticeship, was signed by the father or 
other friend of the boy who was to be 
bound, and not by the boy himself, who 
testified his consent to the agreement 
merely by bein^ present 



In France, the trading associations pre* 
vailed to a great extent under the names 
of ** Corps de Marchands" and " Commu- 
naut^." Many of them had been esta- 
blished by the crown solely for tibe pur- 
pose of raising revenue by tiie grant of 
exclunve privileges and monopolies. At 
the latter end of the seventeentii century 
there were in Paris six " Corps de Mar- 
chands," and one hundred and twenty-nine 
** Communaut^*' or companies of trades- 
men, each fhiteniity having its own rules 
and laws. Among these bodies the du- 
ration of apprenticeship varied from three 
to eight or ten years. It was an invaria- 
ble rule in the " Corps de Marchands," 
which was generally followed in the 
** Communaut^s," that no master should 
have more than one apprentice at a time. 
There was also a regulation that no one 
should exercise his trade as a master 
until, in addition to his apprenticeship^ 
he had served a certain number of years 
as a journeyman. During the latter 
term he was called the ** compagnon" of 
his master, and the term itself was called 
his ** compagnonage." He had also, before 
being admitted to practise his trade as 
master, to deliver to the " jurande," or 
wardens of the company, a specimen 
of his proficiency in his art, called his 
** chef aoeuvre." He was then said ** as- 
pirer k la maitrise." The sons of mer- 
chants living in their father's house till 
seventeen years of age, and following his 
trade, were reputed to have served their 
apprenticeship, and became entitiedto tiie 
privileges incidental to it without being 
actually bound. These companies or as- 
sociations were abolished at the Revolu- 
tion, when a perfect freedom of industry 
was recognised by law, and this, with 
a few exceptions, has continued to the 
present da^. But though the contract 
of apprenticeship, so far as a fixed period 
^oes, has ceased in France to be impera- 
tive upon the artisan, it has not fallen 
into disuse ; a law of 22 Germinal, An XI. 
(12th April, 1803), prescribes tiie rights 
and duties both of master and apprentice. 
It does not, however, lay down any parti- 
cular form, and leaves the time and other 
conditions of the contract to be determined 
by the parties. 

In Germany, thouidti ^^ ^<i v^i^^ ^»ssa 
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institation, it yaries not only in the name, 
but has some other remarkable peculiari- 
ties. The companies, there called gilden, 
zuttfte, or itmungen, appear, both on ac- 
count of moral and physical defects, to 
have refused admission to applicants for 
freedom, at the discretion of ihe elders or 
masters. They seem to have occasionally 
admitted workmen who had not served a 
regular apprenticeship into the lower 
class of members of a trade ; but only 
those were allowed to become masters 
who had gone through the regular stages 
of instruction. The course, which con- 
tinues to the present day, is as follows : — 
The apprentice, after having served the 
term prescribed by his indenture (auf- 
dingsirief), is admitted into the company 
as a companion {geselt), which corre- 
sponds in many respects to the French 
compagnon. Having passed throuffh the 
years of his apprenticeship, called lehr- 
jakre, satisfactorily, he becomes entitled to 
receive from the masters and companions 
of the guild a certificate, or general letter 
of recommendation (kundscnq/Tt), which 
testifies that he has duly served his ap- 
prenticeship, and has been admitted a 
member of the company, and commends 
him to the good offices of the societies of 
the same craft, wherever he may apply 
for them. With this certificate the young 
artisan sets out on his travels, which often 
occupy several years, called toandelrjahre, 
supporting himself by working as a 
journeyman in the various towns in 
which he temporarily establishes himself 
and availing himself of his kundscJutft to 
procure admission into the fellowship aiA 
privileges of his brother-workmen of the 
same craft. On lus return home, he is 
entitied, upon producing certificates of 
his good conduct during his ivandel'jahre, 
to become a master. In Germany, the 
periods of servitude have varied in dif- 
ferent states and at different periods ; in 
general, the term is seven years : but in 
some instances an apprenticeship of five 
or three years is sufficient 

Neither in Ireland nor in Scotland have 
the liitws relating to associated trades or 
apprentices been very rigorously enforced. 
In Ireland the same system of guilds and 
companies certainly existed; but, as it 
was the policy of the ^glish goveTmnent 



to encourage settiers there, little attention 
was paid to their exclusive privileges: 
and in 1672 the lord-lieutenant and 
council, under authority of an Act of 
Parliament, issued a set of rules and re- 
gulations for all the walled towns in Ire- 
land, by which any foreigner was allowed 
to become free of the guilds and firater^ 
nities of tradesmen on payment of a fine 
of 20s. ^ statute containing very simi- 
lar enactments was passed in 19 George 
III. The term of apprenticeship, also, 
in Ireland, was of a moderate length, 
five years being required by 2 Anne, c 4, 
for tiie linen mamiLPacture, which, by 10 
George I. c. 2, was reduced to four years. 
It is asserted by Adam Smith, that there 
is no country in Europe in which corpo- 
ration laws have been so little oppressiye 
as in Scotiand. Three years are the;% a 
common term of apprenticeship even in 
the nicer trades, but there is no general 
law on the subject, the custom being dif- 
ferent in different communities. 

It is, perhaps, impossible to ascertain 
precisely at what time apprenticeships 
first came into general use in England. 
But that the institution is one of very old 
date is certain, bdng probably contempo- 
raneous with the formation of the guilds 
or companies of tradesmen. It appears 
from Herbert's * History of the Twelve 
Livery Companies of London,' that in 
1335, when the warder's accounts of the 
Goldsmiths' Company begin, there were 
fourteen apprentices bound to members of 
the company. In the statutes of the realm, 
however, there is no reference to such an 
institution for about 200 years after the 
guilds are known to have existed, appren- 
tices bein^ first incidentally noticed m an 
act (12 Rich. II. c. 3) passed in 1388. In 
1405-6 (7 Henry IV. c. 17^ a statute 
was passed which enacted tnat no one 
shall bind his son or daughter apprentice 
unless he have land or rent to the value 
of 20«. by the year ; the cause of which 
provision is stated to be the scarcity of 
labourers in husbandrv, in consequence 
of the custom of binding children ap- 
prentices to trades. In the act (8 Heniy 
VI. ell) which repealed this statute in 
favour of the city of London, the 
putting and taking of apprentices are 
\stBiXe^\o\a.^^\)tt&'Si«l that time a custom 
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of Lcmdon time out of mind. The same 
statute was repealed (by 11 Henry 
VII. c 11) in fevour of the citizens of 
Norwich, and (by 12 Henry VII. c 
1) in fiivour of the worsted-makers of 
Nonfoik ; and in the former act we find 
the first mehtion of any particular term 
<^ senritude, the cnstom of the worsted- 
shearers of Norwich being confirmed by 
it, which required an apprenticeship of 
ieren years. Except in London, it does 
not appear that at an early period there 
was in England any uniform practice in 
this respect, but that the duration of the 
s^prentioeship was a matter for agree- 
ment between the parties to the contract 
In Bfadozf s Formulare Angltcauum there 
is an indenture of apprenticeship dated in 
the reign of Henry IV., which is nearly 
in the same form as the modem instru- 
ment ; and in that case the binding is to 
a carpenter for six years. It is, however, 
probable that before the statute of 5 
Eliz. c 4, the term of apprenticeship was 
seldom less than seven years. In London, 
the period of seven years at the least was 
expressly prescribed by the custom as the 
dKxrtest term ; and Sir Thomas Smith, in 
his Commonwealth of England^ written 
about the time of the passing of the 
statute of Elizabeth, says, in reference to 
the previous practice, ^t the apprentice 
** serveth, some for seven or eight years, 
some nine or ten years, as the master and 
the friends of the young man shall think 
meety or can agree togeUier." 

The statute of 5 & 6 Edw. VI. c. 
8, which enacts that no person shall 
weave broad woollen-cloth, unless he has 
served a seven years' apprenticeship, may 
be adduced as a further proof that this 
tena was fast becoming the customary 
one. By 5 Elizabeth, c. 4, it was de- 
dared that no person should '*set up, 
oeeufyy, use, or exercise any craft, mys- 
tny, or occupation, then used or occupied 
widiin the realm of England or Wales, 
except he should have been brought up 
therein seven years at the least as an 
apprentice." But neither by that statute 
nor by the customs of London and Nor- 
wich, which "were excepted by the act, 
was a longer term of apprenticeship than 
seven years forbidden. The following 
scune of the chief provisions of the 



statute of Elizabeth : — Householders who 
have at least half a ploughland in tillage 
may take any one as an apprentice above 
the age of ten and under eighteen, until 
the age of twenty-one or twenty-four as 
the parties may agree. Householders of 
the age of twenty-four in cities may take 
apprentices in trades for seven years, who 
must be sons of freemen not being la- 
bourers nor engaged in husbandry. Mer- 
chants in any city or town corporate 
trafficking in forei^ parts, mercers, dra- 
pers, goldsmiths, ironmongers, embroid- 
erers, or clothiers, are not to take any 
apprentices, except their own sons, unless 
their parents have 40s. freehold a year. 
Persons residing in market-towns, if of the 
&g^ of twenty-four, may take two appren- 
tices, who must be children of artincers, 
but merchants in market-towns are not to 
take any apprentices other than children 
whose parents have 3^. a year freehold. 
In the following trades the children of 
persons who had no land might be taken 
as apprentices : smiths, wheelwrights, 
ploughwrights, millwrights, carpenters, 
rough masons, plasterers, sawyers, lime- 
burners, brick-makers, bricklayers, tilers, 
slaters, healyers, tile-makers, linen- 
weavers, turners, coopers, millers, earth- 
en-potters, woollen-weavers, weaving 
housewife's or of household cloth only 
and none other, cloth-pillers, otherwise 
called tuckers or walkers, burners of 
ooze and woad ashes, thatchers, and 
shinglers. Woollen cloth-weavers, ex- 
cept in cities, towns corporate, or market- 
towns, are not to take as apprentices 
children whose parents were not possessed 
of 3/. a year freehold, but they might 
take their own sons as apprentices: the 
woollen-weavers of Cumberland, West- 
moreland, Lancashire, and Wales were , 
exempted from the operation of this 
clause. There was a clause in the act 
which gave to one justice the power of 
imprisoning persons (minors) who re- 
fused to become apprentices. The jus- 
tices were empowered to settle disputes 
between masters and apprentices, and 
could cancel the indentures. This statute 
of Elizabeth was repealed in 1814 by 54 
Geo. III. c. 96. 

The London apprentices, m ewcV^ \Mafi^ 
were an important and oiXfc^iaioTm^siJK^^ 
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body. They derived consequence from 
their numbers, the superior birth of many 
of them, and the wealth of their masters, 
but particularly from their union, and 
the spirit of freemasonry which prevailed 
among them. The author of a curious 
poem published in 1647, entitled The 
Jffonowr of London Apprentices^ observes, 
in his pre&ce, that '* from all shires and 
counties of the kingdom of Eneland and 
dominion of Wales, the sonns of kn^hts, 
esquiers, gentlemen, ministers, yeomen, 
and tradesmen, come up from their parti- 
cular places of nativity and are bound to 
be prentices in London." He also men- 
tions " the unanimous correspondence that 
is amongst that innumerable company." 
In the sixteenth and seventeenth centuries 
there are recorded a constant succession 
of tumults, and some instances of serious 
and alarming insurrections among the 
apprentices. Thus the fatal riot in Lon- 
don against foreign artificers, which took 
place on the 1st of May, 1517, and fix>m 
which that day was called * Evil May- 
Day,' was commenced and encouraged 
by tiie apprentices. In the year 1595, 
certain apprentices in London were im- 
prisoned by the Star-Chamber for a riot ; 
upon which, several of their fellows as- 
sembled and released them by breaking 
open the prisons. Many of tiiese were 
taken and publicly whipped by order of 
the Lord Mayor. This caused a much 
more formidable disturbance ; for 200 or 
300 apprentices assembled in Tower- 
street, and marched with a drum in a 
warlike manner to take possession of the 
person of the Lord Mayor, and, upon the 
principle of retaliation, to whip him 
through the streets. Several of the ring- 
leaders in this riot were tried and con- 
victed of high treason. {Cnmirud THaUt 
vol. i. p. 31 7.) 

In tiie troubles of the civil wars the 
apprentices of London took an active part 
as a political body; numerous petitions 
from them were presented to the parlia- 
ment, and they received the thanks of 
the House *'for their good affections." 
Nor did they confine meir interference 
merely to petitions, but, under sanction 
of an ordinance of parliament which pro- 
mised them security against forfeiture of 
their indentures, they were enrolled into 



a sort of militia. They also took part in 
the Restoration, and in the reign of 
Charles II. they were frequently engaged 
in tumults. The last serious riot in 
wludi they were concerned took place in 
1668. On this occasion they assembled 
tc^gether tumultuously during the holi- 
days, and proceeded to pull down the 
disorderly houses in the city. For this 
exploit several of them were tried and 
executed for high treason. 

In 1681, when Charles II. was desirous 
of strengthening lus hands against the 
corporation of London, he bought it 
necessary to endeavour to secure the 
fiivour of the apprentices, and sent them 
a brace of bucks for their annual dinner 
at Sadlers* Hall, where several of his 
principal courtiers dined with them. 
The apprentices, however, were divided 
iu opimon; for there were numerous 
petitions from them both for and against 
the measures of the court Subsequently 
to this time their union appears to have 
been gradually dissolved, and we do not 
find Siem again acting together in a 
bo^. 

The apprentice laws were enacted at a 
time when the impolicy of such legis- 
lation was not perceived. But opimon 
gradually became opposed to these enact- 
ments, and the judges interpreted the 
law fiivourably to freedom of trade. 
Lord Mansfield denounced the appren- 
tice laws as being " against the natural 
rights of man, and contrary to the com- 
mon law rights of the land." Accord- 
ingly the decisions of the courts tended 
rather to confine than to extend the effect 
of the statute of Elizabeth, and thus the 
operation of it was limited to market- 
towns, and to those crafts, mysteries, and 
occupations which were in existence at 
the time it was passed. And although, 
in consequence of this doctrine, many 
absurd decisions were made, yet the 
exclusion of some manu&ctures, and 
particularly of the principal ones of 
Manchester and Birmingtuun, from the 
operation of the act, had probably a 
fiivourable effect in causing it to be less 
strictiy enforced even against those who 
were held to be liable to it It was proved 
by a mass of evidence produced before a 
committee of the House of Commons in 
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1814, that the provisions of the statute of 
Eii29id)eth neither were nor could be 
carried into effect in our improved state 
of trade and manufactures. An alteration 
m the law could therefore be no longer 
delayed. And though the question was 
brought before the len^ature on a petition 
praying that the 5 Eliz. c 4, might be 
rendered more effectual, the resmt was 
the passing of an act (54 Geo. III. c 96) 
bywhic^me section of that statute which 
enacts that no person shall exercise any 
art, mystery, or manual occupation 
wiUioat havmg served a seven years' 
apprenticeship to it, was wholly repealed. 
There is in the act of 54 Geo. III. c 96, a 
reservadon in fiivour of the customs and 
bye-laws of the city of London, and of 
oUier cities, and of corporations and 
companies lawfully constituted; but the 
necessity of apprenticeship as a means of 
aooesB to particular trades is abolished, 
and a perfect liberty in this respect is 
established. Apprenticeship however is 
one mode of acquiring the freedom of 
municipal boroughs. 

Apprenticeship, though no longer le- 
gally necessary (except in a few cases), 
still continues to be the usual mode of 
learning a trade or art, and contracts of 
apprenticeship are very common. By 
common law, an in£int, or person under 
the age of twenty-one years, being ge- 
nerally unable to form any contract, can- 
not bind himself apprentice so as to entitle 
his master to an action of covenant for 
leaving his service or other breaches of 
the indenture. The statute 5 Eliz. c 4, 
s. 42 and 43, enacts that every person 
bound by indenture according to the 
statute, although within the age of twenty- 
<me, shall be bound as amply, to every 
intent, as if he were of full age. But by 
these words of the statute, the in&nt is 
not 80 bound that an action can be main- 
tained against him upon any covenant of 
the indenture ; and it has therefore been 
a common practice for a relation or friend 
to be joined as a contracting party in the 
indenture, who engages for the faithful 
discharge of the agreement But by the 
custom of London, an infieint, unmarried, 
and above the age of fourteen, may bind 
himself apprentice to a freeman of Loudon, 
and it is said that, by force of the cus- 



tom, the master may have such remedy 
against him as if he were of full age^ 
and consequentiy an action of covenant 

By the statute 43 Eliz. c 2, s. 4, the 
churchwardens and overseers of a pflirish, 
with the assent of two justices of the 
peace, might bind children of paupers 
apprentices till the age of twenty-four ; 
but by 18 Gea III. c. 47, they could not be 
retained as apprentices beyond their 21st 
year. Under other acts, not only persons 
m husbandry and trade, but gentlemen of 
fortune and clergymen, may be compelled 
to take pauper children as apprentices. 
But if such master is dissatisfieo, he may 
appeal to the sessions. Parish appren* 
tices may also be bound (2 & 3 Anne^ 
c. 6) to the sea service ; and masters and 
owners of ships are obliged to take one 
or more according to the tonna^ of the 
vessel. The number of apprenticed sea- 
men who were remstered m 1840, pur- 
suant to 5 & 6 Will. IV. c 19, was 
24,348. Various regulations have been 
made by several acts of parliament, ana 
in particular by 56 Geo. III. c. 139, for 
ensuring that parish apprentices shall be 
bound to proper masters, and securing 
them from ill-treatment. By 4 & 5 
Will. IV. c. 76, s. 61, justices must cer- 
tify that the rules of the Poor Law Com- 
missioners as to the binding of parish 
apprentices have been complied wim, but 
the Poor Law Commissioners have not 
yet issued any rules and regulations on 
this subject. In 7 & 8 Vict c. 101, 
for the further amendment of the Poor 
Law, the Commissioners are invested 
with the power of carrying out certain 
matters relating to pansh apprentices. 
There is a clause in the act abolishing 
compulsory apprenticeship. In 1842 an 
act was passed which extends the power 
of magistrates to adjudicate in cases in 
which no premium has been paid. (5 Vict 
c. 7.) A settiement is gained by appren- 
tices in the parish where they last resided 
forty days in service (13 & 14 Charles 
II. c 12). [Settlement.] By 5 & 
6 Vict c. 99, all indentures whereby fe- 
males are bound to work in mines are 
void. 

An indenture cannot be assigned over, 
either by common law or equity, but by 
custom it may. Thus, by the costAm. oiC 
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London and other places it may be done 
by a " turn-over.'* Parish apprentices may 
also (32 Geo. III. c. 57, s. 7), with the 
consent of two justices, be assigned oyer 
by indorsement on the indentures. 

An indenture is determinable by the 
consent of all the parties to it ; it is also 
determined by the death of the master. 
But it is said that the executor may bind 
the apprentice to another master for the 
remamder of his term. And if there is 
any covenant for maintenance, the exe- 
cutor is bound to discharge this as far as 
he has assets. In the case of a parish 
am>rentice (32 Geo. III. c. 57, s. 1), this 
obligation only lasts for three months, 
where the apprentice-fee is not more than 
5/., and the indenture is then at an end, 
unless upon application by the widow or 
executor, &c. of the master, to two justices, 
the apprentice is ordered to serve such 
applicant for the remainder of the term. 
By the custom of London, if the master 
of an apprentice die, the service must be 
continued with the widow, if she con- 
tinue to carry on the trade. In other 
cases it is incumbent on the executor to 
put the apprentice to another master of 
the same trade. By the Bankrupt Act, 6 
Geo. IV. c. 16, s. 49, it is enacted, that 
the issuing of a commission against a 
master shall be a complete discharge of 
an indenture of apprenticeship; and 
where an apprentice-fee has been paid to 
the bankrupt, the Commissioners are au- 
thorized to ordier any sum to be paid out 
of the estate for the use of the apprentice 
which they may think reasonable. A 
duty on apprentices' indentures, varying 
with the premium, was first imposed by 
8 Anne, c. 9. 

A master ma^ by law moderately chas- 
tise his apprentice for misbehaviour ; but 
he cannot discharge him. If he has any 
complaint against him, or the apprentice 
agaii^^t his master, on application of either 
party to the sessions, by 5 Eliz. c. 4, or to 
two justices in the case of a parish ap- 
prentice, by 20 Geo. II. c. 19, and 
other acts, a power is given to punish or 
to discharge the apprentice, and in some 
cases to fine the master. If any appren- 
tice, whose premium does not exceed 10/., 
ran away from his master, he may be 
competed (6 Geo. III. c. 25) to serve be- 



yond his term for the time which he 
absented himself, or make suitable satis- 
faction, or be imprisoned for three months. 
If he enters another person's service, his 
master is entitled to his earnings, and he 
may bring an action against any one who 
has enticed him away. 

In London, in case of misconduct by 
th. master towards the apprentice, or by 
the apprentice towards the master, either 
party may summon the other before the 
chamberlain, who has power to adjudicate 
between them, and, upon the disobedience 
or refractory conduct of either party, may 
commit the offender to Bridewell. The 
wardens of the difierent LiveryCompanies 
had formerly jurisdiction in matters of 
disputes between the apprentices and mas- 
ters in their respective crafts; and in 
Herbert's 'History of the TVelve principal 
Companies' there is some curious informa- 
tion respecting regulations for appren- 
tices, their dress, duties, &c. 

We cannot fairly judlge the institution 
of Apprenticeship, without an accurate 
examination of the circumstances under 
which it arose. That it had its uses can- 
not ^e doubted, and the continuance of the 
practice in this country, since it has ceased 
to be required by law, is some evidence in 
favour of the institution. Except in the 
case of surgeons and apothecaries, proctors, 
solicitors, attorneys, and notaries, there 
is now no apprenticeship required by 
law in England. 

The impolicy of the old apprentice 
laws as they existed in France and Eng- 
land has been shown by many writers 
(Droz, Economie Politique, p. 114, &c.; 
Adam Smith, Wealth of Nations, book i. 
chap. 10). These laws and regulations 
were either part of the system of guilds, 
or were made in conformity to the objects 
of such system. Adam Smith says that ap- 
prenticeships were "altogether unknown 
to the ancients ; " and " the Roman law is 
perfectiy silent with regard to them." 
This may be so: but as the guilds or 
companies in Rome (collegia) were very 
numerous, it is possible that they had for 
their object to limit the numbers of those 
who should practise their several arts and 
mysteries ; and apprenticeships might be 
one mode of effecting this, though it is true, 
as Adam South observes,tiiat there appean 
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to be ''no Greek or Latin word which ex- 
presses the idea we now annex to the word 
apprentice, a servant bound to work at a 
pertieolar trade for the benefit of a mas- 
ter, during a term of years, upon condi- 
tion that ue master shall teach him that 
trade." It has been observed on this, that 
such a word could not have been required, 
when nearly all who worked for a master 
were slayes. But if many or most of the 
workmen were slaves, the masters were 
not. and the members of the companies 
eould not be slaves. Adam Smith asserts 
that long apprenticeships are altogether 
unnecessary; and he affirms that **the 
arts whidi are much superior to common 
trades, such as those of making clocks 
and watches, contain no such mystery as 
to require a long course of instruction." 
But in this and other passages, he rather 
underrates the time that is necessary for 
attaining sufficient expertness in manpr 
arts, though he truly observes that agri- 
culture, in which our law never required 
apprenticeship, and in which apprentice- 
ship is little m use, and ** man^ inferior 
branches of country labour, requires much 
more skill and experience than the greater 
part of mechanic trades." Wherever 
the law allows the contract of appren- 
ticeship to be unrestrained, its terms will 
be regulated by custom, which though it 
may be sometimes unreasonable or ab- 
surd, must finally adapt itself to true 
principles in a country where industry is 
free and wealth is consequentiy accumu- 
lating. Those who have an art, mystery, 
craft, or trade to teach, and can teach it 
weU, and give a youth every opportu- 
nity of learning it sufficientiy, will siways 
be sought after by parents and guardians 
of duMren in preference to other masters, 
and the terms of the contract will be less 
fisKvonrable in a pecuniary point of view to 
the parent or guardian than in cases where 
the master cannot offer those advantages. 
The good master may require a sum of 
money with the apprentice, and may re- 
quire his services for a longer period than 
is necessary for him to master the mystery, 
craft, or trade. In other cases a master 
may often be glad to get an apprentice, 
that is, in other words, a servant, for as long 
a time as he can, and without requiring 
any money with him. The contract of ap- 



prenticeship in various trades will, as 
already observed, be regulated by custom, 
but it cannot remain unaffected by the 
general principles of the demand and 
supply of labour. 

In most professions of the more liberal 
kind there is in England no contract of 
apprenticeship ; the pupil or learner pays 
a fee, and has the opportunity of learning 
his teacher's art or profession if he pleases. 
Thus a man who intends to be called to 
the bar pays a fee to a special pleader, a 
conveyancer, or an equity draftsman, a^d 
has the liberty of attending at the chad\- 
bers of his teacher and learning what he 
can b^ seeing the routine of business and 
assisting in it. But he may neglect his 
studies, if he pleases, and this will neither 
concern his master, who can very well 
dispense with the assistance of an igno- 
rant pupil, and gets the money wimout 
giving anything for it, nor the public. 
For though the barrister is admitted by 
the inns of court without any examina- 
tion, and may be utterly ignorant of his 
profession, no mischief ensues to the pub- 
lic, because the rules of the profession 
do not permit him to undertake business 
without the intervention of an attorney 
or solicitor, and no one would employ 
him without such intervention. But the 
attorney or solicitor is required by act of 
parliament to serve a five years* appren- 
ticeship, the reasons for which are much 
diminished since the institution of an 
examination by the Incorporated Law So- 
ciety in Chancery Lane, London, before 
he can be admitted to practise. Indeed 
a part of the time which is now spent in 
an attorney's office would be much better 
spent at a good school, and would per- 
haps cost the parent or guardian as little. 
There is frequentiy a fee paid with an 
apprentice to an attorney or solicitor, and 
there is a stamp duty of 120/. on his in- 
dentures ; so that it is probable that the 
raising of revenue was one object in legis- 
lating on this matter. Persons who prac- 
tise as physicians serve no apprenticeship, 
but they are subjected to examinations ; 
all persons who practise as apothecaries 
must serve a five years* apprenticeship. 
The reasons for this apprenticeship also 
are much diminished by the institution of 
examinationB,at^\^c\i^^«^\3&^T^T^^<^\fij^ 
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who have not the necessary knowledge, 
though they have served the regular 
period of apprenticeship. If the exami- 
nation of the attorney and apothecary 
is sufficiently strict, that is a better gua- 
rantee for their professional competence 
than the mere fact of having served an 
apprenticeship. Yet the apprenticeship 
is some guarantee for the character of 
the apothecary and solicitor, which the 
exanunation alone cannot be, for a vouth 
who has much misconducted hmiself 
during his apprenticeship cannot receive 
the testimonial of his master for good 
conduct, and he is liable to have his in- 
dentures cancelled. The attorney and 
apothecary belong to two classes whose 
services are constantly required by the 
public, who have little or no means of 
judging of their professional ability. A 
man can tell if Mb shoemaker or tailor 
uses him well, but his health may be 
ruined by his apothecary, or his anairs 
damaged by hu attorney, without his 
knowmg where the feult lies. There is 
no objection, therefore, to requiring ap- 
prenticeship or any other condition from 
an attorney or apothecary which shall 
be a guarantee for his professional com- 
petence, but nothing more should be 
required than is necessary, and it is gene- 
rally agreed that an apprenticeship of five 
years is not necessair. I^ however, the 
law were altered in this respect, it is very 
possible that ihe practice of five years' 
apprenticeship might still continue ; and 
there would be no good reason for the 
law interfering if the parties were willing 
to make such a contract. 

In all those arts, crafts, trades, and 
mysteries which a boy is sent to learn at 
an early age, a relation analogous to that 
of master and servant, and parent and 
child, is necessary botii for the security 
of the master and the benefit of the boy. 
Adam Smith speaks of apprenticeship as 
if the only question was the length of 
time necessary to learn the art or mystery 
in. If parents can keep their children 
at home or at school till they approach 
man's estate, the control created by the 
contract of apprenticeship is less neces- 
sary, and the term for serving a master 
need not be longer than is requisite for 
the leiuTUDg of &€ art. Still, if the con- 



tract is left free by the law, it will depend 
on many circumstances, whether the 
master will be content witii such a period; 
he may require either more money with 
the apprentice and less of his service, or 
less of his money and more of his ser- 
vice. This is a matter that no legislator 
can usefully interfere with. But when 
boys leave home at an early age, and are 
sent to learn an art, it is necessary that 
they should be subjected to control, 
and for a considerable period. They 
must learn to be attentive to their busi- 
ness, methodical, b^ I well-behaved ; and 
if their master sets them a; good example, 
the moral discipline of a boy's apprentice- 
ship is useful. If the master does not 
set a good example, the efiTect will be 
that he will not be so likely to have ap- 
prentices ; for an apprenticeship partakes 
of the nature of a school education, an 
education in an art or mystery, and a pre- 
paration for the world ; and a master who 
can best prepare youths in this threefold 
way is most likely to have the offer of 
apprentices. 
APPRISING. TAdjudication.] 
APPROPRIATION. [Advowson.] 
APPROVER. By the old EngHsh 
law, when a person who had been ar- 
rested, imprisoned, and indicted for trea- 
son or felony, confessed the crime charged 
in the indictment, and was admitted by 
the court to reveal on oath the accom- 
plices of his guilt, he was called an ap- 
prover. 

The judge or court might in their dis- 
cretion give judgment and award execu- 
tion upon the party confessing, or admit 
him to be an approver. In the latter 
case a coroner was directed to receive 
and record the particulars of the ap- 
prover's disclosure, which was called as 
appeal, and process was thereupon issued 
to apprehend and try the appellees, that 
is, the persons whom the approver had 
named as the partners of his crime. 

As the approver, in revealing his ac- 
complices, rendered himself liable to the 
punishment due to the crime which he 
had confessed, and was only respited at 
the discretion of the court, it was con- 
sidered that an accusation, made under 
such circumstances, was entiUed to pecn* 
Uar credit, and the accomplices wero 
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tiioefore pat upon their trial without the 
btervention of a grand jury. 

Here^ however, as in other appeals 
[Apfeai.], the parties accused hy the 
ipprover were allowed to choose the 
mole of trial, and the approver might be 
eompelled to fi^ht each of his accom- 
plices in succession. But, unlike an ap- 
pal by an innocent person, the p»rosecu- 
tion at the suit of an approver might be 
defeated and discharged by a pardon 
granted by the kinf either to the ap- 
prover or to the appeUee. 

If the approver £uled to make good his 
appeal, judgment of death was given 
against lum. If he succeeded in convict- 
ing the appellee, he was entitled to a 
small dailv allowance fiom the lime of 
beuog admitted approver, and to a pardon 
fixmi theldnff. 

The appetd br approvers had become 
obsolete before the abolition of it by par- 
liament; and the present practice is to 
prefer a bill of indictment against all par- 
ties implicated in the charge, except the 
approver, and to permit the criminal who 
confesses his guilt to give evidence against 
his companions before the grand jury. If 
upon the trial the demeanour and testi- 
mony of the accomplice are satisfactory 
to the court, he is recommended to the 
mercy of the crown. (See 2 Hawk., Crown 
. Law, di. 24.) 

ARBITRATION is the adjudication 
upon a matter in controversv between 
private mdividuals appointed by the par- 
ties. This mode of settling mfferences 
is very frequently resorted to as a means 
of avoiding the delaj and expense of an 
action at law or a smt in equity. It has 
the advantage of providing an ef&cient 
tribanal for the decision of many causes 
— such, for instance, as involve the ex- 
amination of long and complicated 
accounts, — which the ordinary courts are, 
from their mode of proceeding and the 
want of proper machinery, incompetent 
to mvestigate. 

The person appointed to adjudicate is 
called an arbitrator, or referee. The 
matter on* which he is appointed to adju- 
dicate is said to be referred or submitted 
to arbitration. His judgment or decision 
is called an arbitrament, or, more usually, 
an award 



Most matters actually in controversy 
between private persons may be referred 
to arbitration ; but an agreement to refer 
any differences which may hereafter arise 
is not binding, for the parties cannot be 
compelled to name an arbitrator. But an 
agreement may be made to refer any dis- 
pute that may arise to arbitration, with a 
condition of certain penalties, to be paid 
by the party who shall refuse to agree in 
the appointment of an arbitrator. No 
injury can be the subject of an arbitration, 
unless it is such as may be a matter of 
civil controversy between the parties : « 
felony, for instance, which is a wrong, 
not to the party injured merelv, but to 
society in general, cannot be referred. 

There are no particular Qualifications 
required for an arbitrator. In matters criT 
complicated accounts, mercantile men are 
usually preferred. In other cases, it is 
usual to appoint barristers, who, being 
accustomed to judicial investigations, are 
able to estimate tiio evidence properly, 
to confine the examination strictiy to 
the points in question, and, in making 
the award, to avoid those informalities 
for which it might afterwards be set 
aside. Both time and expense are thus 
saved by fixing on a professional arbi* 
trator. Any number or persons may be 
named as arbitrators: if the number is 
even, it is usually provided that, if they . 
are divided in opimon, a third person 
shall be appointed, called an umpire, to 
whose sole decision the matter is tiien 
referred. 

A dispute m^be referred to arbitra- 
tion, either— 1. When there is an action 
or suit already pending between the par* 
ties relating thereto, or — 2. When there 
is no such action or suit. 

1 . In the former case, the parties to the 
action or suit, if «utjurts,are in general 
competent to submit to arbitration. The 
reference may be made at any stage of the 
proceedings : if before trial, it is effected 
by a rule of the court of law or an order 
of the court of equity in which the action 
or suit is brought ; if at the trial, by an 
order of the judge or an order of Nisi 
Prius, either of which may afterwards be 
made a rule of court llie usual mode 
of proceeding in a case referred to arbi- 
tration where an actio\i ia^'QsiVu^^^V&iKst 
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the parties to consent that a verdict shall 
be eiven for the plaintiff for the damages 
laid in the declaration, subject* to the 
award of the arbitrator. 

The person named as arbitrator is not 
bomid to accept the office, nor, having 
accepted, can he be compelled to proceed 
with it In either case, if the arbitrator 
refuses or ceases to act, the reference is 
at an end, unless the contingency has 
been provided for in the submission, or 
unless both parties consent to appoint 
some other person as arbitrator in his 
stead. 

The order of reference usually pro- 
vides that the award shall be made within 
a certain period; and if the arbitrator 
lets the day slip without making his 
award, his authonty ceases, but a clause 
has usually been inserted to enable the 
arbitrator to enlarge the time ; and now, 
independentiy of any such clause, the 
court, or any judge thereof, is, by the 
late statute for the amendment of the 
law (3 & 4 Will. IV. c. 42), empowered 
to do so. The authority of an arbitrator 
ceases as soon as he has made or declared 
his award. After this (even though it be 
before the expiration of the time ap- 
pointed) he has no longer the power even 
of correcting a mistake. 

When the arbitrator has accepted his 
office, he fixes the times and place for the 
parties to appear before him. Each of 
them furnishes him with a statement of 
his case, which is usually done by giving 
him a copy of the briefe on each side ; 
and on the day appointed he proceeds to 
hear them (either in person, or bv their 
counsel or attorneys), and to receive the 
evidence on each side, nearly in the same 
maimer as a judge at an ordinary trial : 
but he is frequentiy invested by the order 
of reference, with a power of examining 
the parties themselves. 

No means existed of compelling the 
attendance of witnesses, or the production 
of documents, before an arbitrator, until 
the statute 3 & 4 Will. IV. c. 42, au- 
thorized the court or a judge to make an 
order to that effect ; disobecUence to which 
order, if served with proper notice of the 
time and place of attendance, becomes a 
contempt of court The witnesses, thus 
compelled to attend, are entitied to t\ievr 



expenses in the same manner afl at a trial. 
And where the order requires the wit~ 
nesses to be examined upon oath, the ar- 
bitrator is by the same statute authorized 
to administer an oath or affirmation, as 
the case may require; and any person 
who gives ftlse evidence may be indicted 
forperjury. 

The extent of an arbitrator's authori^ 
depends on the terms of the reference : it 
may either be confined to the action pend- 
ing between the parties, or it may indude 
any other specified grounds of dilute, or 
all disputes and controversies whatever 
existing between them at the time of the 
reference. Where the matters referred 
to him are specified, it is his duty to de- 
cide upon them all ; where they are not 
specified, it is his duty to decide upon 
as many as are laid before him. In no 
case is an arbitrator authorized to adju- 
dicate upon anything not comprehended 
in the reference; such, for instance, as 
any claims or disputes which may have 
arisen after the reference was made, or, 
where the reference is specific, anything 
not expressly included in it 

An arbitrator being a judge appointed by 
the parties themselves for the settiement 
of their differences, his decision on the 
merits of the case submitted to him is 
conclusive. But if his award be partially 
or illegally made, the superior courts 
have the power of setting it aside, upon 
application being made within reasonable 
time. This happens either, 1. where the 
award is not co-extensive with the arbi- 
trator's authority ; or, 2. where it appears 
on the face of it to proceed on mistaken 
views of law, or to fidl in some of 
the qualities reqmred for its validity; 
or, 3. where any misconduct has been 
committed. This may happen in two 
cases: 1st, where the arbitrators have 
been guilty of cx)rruption or other misbe- 
haviour, as, if they have proceeded to ar- 
bitrate without giving notice of the meet, 
ing, have Improperly refused to receive 
evidence, or committed any other grosi 
irregularity in practice : 2ndly, where it 
is proved that the arbitrator has been 
misled by fraud used by either of the 
parties. Where an award is absolutely 
void, as where it is made after the au- 
\)[i.0T\\.^ of thfi arbitrator has ceased, it if 
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not in general neoeflearyto set it aade, for 
it is incapable of being enforced. 

.When the award has been made and 
delivered, if one of the parties refuses to 
eomi^y with it, the other may bring an 
action against him on the award. But 
the mo6t prompt and efficient remedy is 
to vpplj to the coort for an attachment, 
groonded on the contempt of court which 
he has becm guilty of by disobeying the 
order of rererence. In opposing this 
ap[dication, the other par^ may insist on 
any oMection i^parent on the award itself; 
but if there were any other objections 
affecting its -validity, and he has neglected 
to apply to the court to set it aside within 
the tune fixed by them for that purpose, 
it is too late for him to avail himself of 
them. 

When, in the original action, a verdict 
has been given for the plaintiff subject 
to a reference, if the defendant does not 
id>ide by and perform the award, the 
plaintiff may, by leave of the court, en- 
ter a judgment and sue out execution 
ibr the whole damages mentioned in the 
verdict 

2. Where no action has been com- 
menced, the parties may refer their 
differences to arbitration l^ mutual 
agreement Every person capable of 
making a disposition of his property may 
be party to such an agreement : no pecu- 
liar form is necessary for its validity. 

Whether the submission be verbal or 
in writing, it is in the power of either of 
the parties to revoke it, and thus put an 
end to the authority of the arbitrator at 
any time before the award is made. In 
order to prevent this, it is usual for the 
parties to make it a part of their agree- 
ment, that they will abide by and perform 
the award ; and if after this either of them 
should, without sufficient reason, revoke 
his submission, or otherwise prevent the 
arMtrator fh)m proceeding with the arbi- 
tration, he will be liable to an action for 
the br^bch of his agreement 

llie time for making the award may 
be enlarged, if there be a clause to that 
effect in ue agreement of submission, or 
if all the parties consent to it, but not 
otherwise. There are no means of com- 
pelling the attendance of witnesses, nor 
has the arbitrator the power of adminis- 



tering an oath; but the witnesses and 
— ^if they have agreed to be examined— 
the panics are sworn either before a 
judge, or, in the country, before a com- 
missioner. They may, however, be ex- 
amined without having beiuR sworn, if 
no objection is made to it at the time. 

The courts cannot enforce performance 
of the award by attachment; the only 
remedy is an action on the award itself, 
or rather, on the agreement of submission. 
The defendant may insist on any objection 
apparent on the award itself^ but where 
there is any other ground fbr setting it 
aside, his only remedy is by a bill in 
equity. 

Thus where the reference is by agree- 
ment, many inconveniences occur, parti- 
cular!;^ from the deficiency of the 
remedies : but the statute 9 « 10 Will. 
III. c 15, enables parties to put such 
references on the same footmg as those 
which are made where a cause is depend* 
ing. The statute enacts that all mer- 
chants and others, who desire to end any 
controversy, suit, or quarrel (for which 
there is no other remedy but by personal 
action or suit in equity), may agree that 
their submission of the suit to arbitration 
or umpirage shall be made a rule of any 
of the king's courts of record, and may 
insert such agreement in their submission, 
or promise, or condition of the arbitration 
bond ; which agreement being proved on 
oath by one of the witnesses thereto, the 
court shall make a rule that such submis- 
sion and award shall be conclusive ; and 
after such rule made, the parties disob^- 
ing the award shall be liable to be 
pimished as for a contempt of the court ; 
unless such award shall be set aside for 
corruption or other misbehaviour in the 
arbitrators or umpire, proved on oath to 
the court, within one term after the 
award is made. The provisions of the 
new statute 3 & 4 Will. IV. c. 42, apply 
as we^l to arbitrations made in pursuance 
of such agreements of submission, as to 
those made by order of court ; and the 
law is the same in both cases, except in 
some few points of practice. 

Previously to the 3 & 4 Will. IV. c. 
42, the authority of the arbitrator was 
revocable by either party at any time be- 
fore the award was mQj^\ XsoX Xs^ S^aX 
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statute it is declared that the authority of 
an arbitrator cannot be revoked by any of 
the parties, without the leave of lie cqurt 
or a judge : but it is still determined by 
the death of any of the parties, unless a 
clause to obviate this is inserted in the 
submission ; and if one of the parties is 
a single woman, her marriage will have 
the same effect 

The settlement of disputes by arbitra- 
tion was usual among the Athenians. 
Aristotie, in giving an instance of a me- 
taphor that is appropriate without being 
obvious, quotes a passage from Archytas, ' 
in which he compares an arbitrator to an 
altar, as being a refuge for the injured. 
He also {Bhetor. i. 13) contrasts arbitra- 
tion with legal proceedings, and adds that 
the arbitrator regards equity, but the dis- 
cast (judge in the courts) regards the 
law (Aristotie, Rhetor, iii. 11.) There 
were at Athens two modes of proceeding 
which passed by the name of arbitration 
— ^the Greek word for which is diseta 
(plcuTo). In one of these the arbitrators 
(JiiouniTcd) appear to have constituted 
what in modem jurisprudence would be 
Galled a Court of Reconcilement. A 
certain number of persons, of a specified 
age, were chosen by each tribe, and pro- 
bably for one year only, as official referees, 
and from among these the arbitrators to 
decide upon each particular case were 
afterwards also chosen (Petit, Leges Atti- 
c«, p. 345 ; Heraldus, AnhnadversioneSf 
p. 370), and were then bound to act, 
under the pain of infamy. They sat in 
public, and their judgments were sub- 
scribed by the proper authorities, though 
it does not appear who those authorities 
were. (Petit, p. 346.) An appeal lay 
from their decision to the ordinary 
courts ; and sometimes the arbitrator re- 
ferred the cause to their judgment aft 
once, without pronouncing any sentence 
of his own. (Heraldus, Animadversiones, 
p. 372). The jurisdiction of the arbi- 
trators was confined to Athenian citizens, 
and they took no cognizance of suits in 
which me sum i^ dispute was less than 
ten drachmae, such smaller actions being 
disposed of in a summary manner, b;^ a 
special tribunal. The litigant parties 

paid the expenses of the arbitration. 

(Boeckh, Public QScon, of Athens, i. 316, 



English TVons.) When their year of office 
expired, the arbitrators were liable to be 
called to account for their conduct, and if 
found guUty of corruption or miscondact, 
were punished with infsuny (dTifda). 

In the other mode of proceeding, which 
was strictiy in accx)rdance with the defi- 
nition which we have given of arbitration, 
the parties were at liberty to refer their 
differences to whomsoever they chose. 
The submission was generally made by a 
written agreement, which frequently con- 
tained an engagement by tlurd persons 
to become sureties for its performance. 
(Demosthenes, Speech against ApatttriuSf 
chap. 4.) There lay no appeal firom the 
award of the arbitrator to any other tri- 
bunal, unless probably such a right of 
appeal was reserved in the agreement 
(See the law quoted by Demosthenes 
against Meidas, chap. 26.) 

The Roman law upon this subject is 
much better understood, and is of infi« 
nitely greater importance. Its influence 
has extended over the whole of Europe, 
and even in our own country it is evident 
that references made by virtue of a mu- 
tual agreement — apparentiy the first 
species of arbitration known in our law 
— are mainly founded upon the doctrines 
contained in the Digest, iv. tit 8. The 
only mode of referring a matter to arbi- 
tration in the Roman law was by an 
agreement called compromissuniy which 
contained the names of the arbitrators 
(hence called arhitri compromissarii)^ the 
matters intended to be referred, and an 
xmdertaking by both parties to abide by 
the award, or in default thereof to pay to 
the other a certain sum of money as a 
penalty. The rule which forbids matters 
of public interest to be submitted to the 
judgment of a private referee, was not 
cord&ned in its operation to criminal pro^ 
secutions and penal actions, but extended 
to preclude arbitrators as well from enter-* 
taining any question affecting the civil 
condition {status) of any individual, — his 
freedom, for instance, — as from deciding 
on the validity of any contract which it 
was attempted to set aside on the ground 
of its having been obtained by fraud or 
force. 
. The persons named as arbitrators were 
\ noX \>o\in^ \a '\mt!i<ix\a!e4^ ^!bi& offifiie^ but 
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baTing once done so, they might, by an 
application to the prsetor, be compelled to 
go through with it. Their authority was 
terminated by the death of either ca the 
parties, unless his heirs were included iXi the 
submission ; by the expiration of the time 
limited for the decision ; by either party 
having broken the agreement, and so in- 
curred the penalty ; or by his becoming 
insolvent, and his property, in consequence 
of a cessio honorum, being vested in his 
creditors. Their authonty also ceased 
by what we should call an implied revo- 
cation, if the subject matter of the re- 
ference perished, or if the parties settled 
the dilute in some other way, referred 
it to ouer arbitrators, or proceeded with 
an action respecting it Besides the cases 
in which his authority was thus at an end, 
an arbitrator could not be compelled to 
proceed with the reference if he could 
allege any sufficient excuse, as Ibr in- 
stance, that the submission was void, that 
there had arisen a deadly enmity between 
him and one of the parties, or that he had 
been prevented by ill-health, or by an 
appointment to some public office. 

The extent of the arbitrator's authority 
depended upon the terms of the submis- 
sion, which might be either special or 
general. The submission usually ap- 
pointed a certain day for the making of 
the award, but power was generally given 
to the arbitrators to enlarge the time if 
necessary, and they could not give their 
award on an earlier day without the con- 
sent of the parties. On the day originally 
ai^inted, or on that subsequentiy fixed 
by the arbitrators, they formally pro- 
nounced their award, and (unless it had 
been agreed otherwise) the parties were 
required to be present, and if one of them 
fiiiled to appear, the award was not bind- 
ing, but the party who had thus prevented 
the arbitration beins completed incurred 
the penalty specified in the subijnission. 
If tlusre were several arbitrators, all were 
bound to attend, and the opinion of the 
majority prevailed; and if they were 
equally divided, it is said that they might 
of their own authority appoint an um- 
pire, and in case of Uieir refusing, the 
prsetor had the power of compelling 
them to do so. When their award was 
pronounced, their authority expired, and 



the^ could neither retract nor alter their 
decision. 

The award when made had not the au- 
thority of the sentence of a court of jus- 
tice, nor was there any direct method of 
enforcing the performance of it; but as 
the parties had bound themselves to abide 
by me arbitrator's decision, if either of 
them refused to perform it, or in any 
other way committed a breach of his en- 
gagement, he was liable to an action ; and 
however unsatisfiictory the award miffht 
appear, there was no appeal to any other 
court If, indeed, the arbitrators had 
been guilty of corruption, fraud, or mis- 
conduct, or if they had not adhered to 
their authority, their award was not bind- 
ing : there was, however, no direct method 
of setting it aside ; but if an action was 
brought to enforce the award, such mis- 
conduct might be insisted on as an an- 
swer to it. (Heineccius, Elem, Jur, Civ, 
pars i. § 531-543 ; Vo^us, Commtntarius 
ad Pandect, vol. i. pp. 290-300.) 

The Roman law was, with some slight 
modifications, adopted in France (Domat, 
Civil Law, part i. book i. tit. 14; and 
Public Lawy book ii. tit 7; Pothier, 
Traits de Procedure Civile, part ii. 
chap. iv. art. 2), and.notwithstanding the 
changes which have been introduced from 
time to time, it still forms the ground- 
work of the system. There are at pre- 
sent three kinds of arbitration ; the first 
is voluntary arbitration, which is founded, 
as in the Roman law, upon an agreement 
of the parties. The mode of proceeding 
in this case is treated of at considerable 
length, and with minute attention to de- 
taik, in the Code de Procedure Civile, 
art 1003-1028. 

The ordinary courts exercise a much 
greater control over the proceedings in 
references than they do in England but 
they have never had the power which the 
magistrates had at Rome — of compelling 
a person who had once undertaken the 
office of arbitrator to proceed with it ; 
nevertheless, if he fiiil to do so, without 
a sufficient excuse, he is liable to an ac- 
tion for the damages occasioned by his 
neglect of duty. In order to understand 
clearly the peculiarities of the French 
system, it will be necfes&arj \tt \«ax ys^. 
mind that the ^toce^^^ X^^loicft *^ 
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Arbitrators are much more nearly on the 
same footing with the regular administra- 
tion of justice than is me case with us, 
and that many of the details are merely 
adopted from tiie practice of the ordinary 
courts : for instance, there is a system of 
local judicature established i^ France, 
and as the judge is resident in the neigh- 
bourhood of the suitors, it has been found 
necessary, in order to guard against par- 
tiality or the suspicion of partiality, to 
allow either party to refuse or challenge 
a judge, as in England they would chal- 
lenge a juryman ; and in the same manner 
an arbitrator may be challenged, but this 
can only be in respect of some objection 
which has arisen since his appointment, 
for the very act of appointing mm is an 
implied waiver of any objections which 
might have existed up to that time ; but 
if were is no ground for challenge, the 
arbitrator's aumority cannot be revoked 
without the consent of both parties. 

An arbitrator's decision or award is 
considered as a judgment, and all the 
formalities required for the validity of a 
judgment must therefore be observed; 
but execution of it cannot be enforced 
until it has received the proper sanction : 
this sanction is conferred by a warrant 
of execution granted by the president 
of the tribunal within the jurisdiction of 
which the cause of the action arose : the 
^ranting of this warrant is called the 
homologation of the award. If the arbi- 
trator has not strictiy pursued his au- 
thority, the warrant of execution may be 
superseded, and the award declared null 
by an application to the tribunal from 
which the warrant issued. Besides this, 
the same modes of obtaining relief may 
be resorted to in the case of an award, as 
in that of any other judgment. If anv 
misconduct or irregularity has occurred, 
the award may be set aside by what is 
called a requete civile; and even where 
nothing can be alleged against the formal 
correctness of the proceedings, if one of 
the parties be dissatisfied with the judg- 
ment, he is at liberty (unless the right 
has been expressly renounced) to appeal 
to a superior court : when this happens, 
the whole case is re-opened before the 
tribunal of appeal, and the merits inves- 
tiffated anew; and when an award is 



brought under the consideration of a 
court in any of these ways, any final 
judgment which the court may have pro- 
nounced may be brought before the Court 
of C^assation, and tiiere quashed if erro 
neous in point of law. 

The second kind, which is called ** com* 
pulsory arbitration," is where the parties 
are by law required to submit to a re- 
ference, and are precluded from having 
recourse to any omer mode of litigation. 
The ancient laws of France introduced 
this species of arbitration very exten- 
sively for the settiement of disputes re- 
specting either mercantile transactions or 
family arrangements; but by the law 
now in force, it is admitted in one case 
only, that of dififerenoes between partners. 
Over such differences the ordinary courts 
have no jurisdiction in the first instance, 
even with the consent of the parties ; but 
the commercial courts control the pro- 
ceedings. Thus the arbitrators may 
either be appointed by the deed of part- 
nership or afterwards nominated by the 
partners ; but if, when a dispute has 
arisen, one of the partners refuses to 
nominate an arbitrator or nominates an 
improper person, the commercial court, 
upon application made by the other part- 
ner, wiU appoint one for him. The 
authority of the person so appointed wil. 
be superseded, if before he enters upon 
his functions an arbitrator is duly nomi 
nated by the partner in delay : and when 
the firm consists of several partners, upon 
an application being made by any one of 
them, the court, after taking into consi- 
deration how far their respective interests 
are identical and how far they are con- 
IBicting, will regulate accordingly the 
number of arbitrators to be appointed by 
each. The sentence of the arbitrators, 
howsoever appointed, is decided by the 
majority of votes. 

The authority of the arbitrators in this 
case partakes more of the judicial charao* 
ter than it does in voluntary arbitration ; 
they are considered as substituted for the 
ordinary commercial tribunal ; their sen- 
tence is registered among the records of 
the court ; and they stand upon the same 
footing with the court in tiie power of 
sentencing the parties to imprisonment : 
and unless the right has been renounced 
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f the parties, there is an appeal from 
lor decisum. {Code de Ommarct, art 
1-64.) 

Besides the oompiilsory arbitradon in 
latten of partnerwip, the parties who 
Qter into any engagement are at liberty 
> stipulate that all differences arising 
etween them shall be submitted to ar- 
itratioii. This stipulation is compulsory, 
od tibe court vill, if requisite, appoint 
n arbitrator ex officio for the party who 
hould refuse to do so ; but it is not ex- 
lusiTe, 80 as to take away the jurisdic- 
ion of the ordinary tribunals ; it may be 
esdnded by the consent of the parties, or 
raived by meir acts. 

The third kind of arbitration is distin- 
inifihed by the appellation of the persons 

whom the reference is made ; they are 
lot called, as in the other cases, arbitres, 
tut aimables compositeurs, or in the old 
aw, arbitnUeurs, The peculiar charac- 
eristics of this amicable composition are, 
hat the referees are not, as in other cases, 
lound to adhere rigorously to the rules 
»f law, but are authorized to dncide ac- 
ording to the real merits of the case ; 
hat thdr decision is final, and without 
ippeal to any other tribunal. In case of 
rregularity or misconduct, the award 
nay be set aside by the judgment of a 
iOiu*t, but this judgment cannot be further 
luestioned in the Court of Cessation. 
Llus modification of the general law may 
)e introduced into all arbitrations, whe- 
her voluntary or compulsory. (Par- 
lessus, Coun de Droit Commercial, 

1 1386-1419.) 

In Denmark and its dependencies, 
Ik)urt8 of Arbitration or Conciliation 
were established about the year 1795, 
ind are said to have been attended with 
jxtremely beneficial effects. In Copen- 
lagen the court is composed of one of 
he judges of the higher courts of judica- 
ure, one of the magistrates of the city, 
md one of the representatives of the 
;ommonalty. In other towns, the chief 
magistrate proposes five or six of the 
oaore respectable citizens for arbitrators, 
jf whom the commonalty of the town 
*lect two. In the country, the bailiff or 
sheriflfe are the arbitrators, and generally 
iict as such personally ; but in extensive 
districts thejhave Aothnrity to appoiat 



deputies. All matters of dvil litigation 
may be referred to these offidal arbitra- 
tors ; who in the country sit once in every 
week, and in the capital as often as occa- 
sion requires. It appears that, after inves- 
tigating a disputed case, the arbitrators in 
these tribunals have no power to compel 
the parties to settie their differences in 
the manner proposed by the court: if 
they a^ree, the terms of the arrangement 
are registered, and it has then the force 
of a judicial decree ; if, after stating their 
differences and hearing the suggestions 
of the arbitrators, the parties still dis- 
agree, no record is made of the proceed- 
ing, and they are at liberty to discnss 
their req)ective rights in tne ordinaiy 
courts of justice. It is necessary, how- 
ever, that before a suitor commences an 
action in the superior courts, he should 
prove that he has already ap^ied to one 
ofthe courts of conciliation. These coorte, 
which are attended with very small ex- 
pense to the suitors, were, soon after 
their establishment, multiplied n:pidlj 
in Denmark and Norway, and are said 
to have produced an astonishine decrease 
in the amount of contentions litigation. 
{Tableau des Etats Danois, |>ar Catteao, 
tome i. p. 296.) 

Courts of mutual agreement are con- 
stituted in every parish in Norway. 
Every third year the resident house- 
holders elect from among themselves 
a person to be the commissioner of mu- 
tusd agreement, who must not practise 
law in any capacity. His appointment 
is subject to the approval of the amtman, 
or highest executive officer of the district 
In towns, or large and populous parishes, 
there are one or more assessors or assist- 
ants to the commissioner, and he has 
always a clerk. He holds his court once 
a month within the parish, and receives 
a small fee of an ort (ninepence) on enter- 
ing each case. Every case or law-suit 
whatever must pass through this preli- 
minary court, where no lawyer or at- 
torney is allowed to practise. The parties 
must appear personally or by a person 
not in the legal profession. The state- 
ment of each party is entered fully and 
to his own satisfaction in writing by the 
commissioner, who proposes some eoi^rRA 
on which thev inay Xiol^ ^v^i^ \i \m^ 
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parties acquiesce in his judgment, the 
case is taken to the local court of law, or 
Sorenskriyers* court, which is also held 
inthin each parish, to be sanctioned, re- 
vised as to rights of any third parties, and 
registered, when it has the validity of a 
final decision. If one party agrees and 
the other does not, the party not agreeing 
appeals to the local or Sorenskrivers' 
coort, which sits once, at least, in every 
parish in every quarter of a year ; but he 
will have the expenses of both parties to 
pay, if the terms of agreement proposed 
and rejected are judged not unreasonable. 
In this higher court, which is, properly 
speaking, the lowest legal court, the 
parties may appear, if they choose, by 
their law agents ; but in this and all the 
subsequent higher courts no new matter, 
statements, or reference are received but 
what stand in the protocol of the commis- 
sioner of the court of mutual agreement 
(Laing's Journal of a Residence in Nor- 
way, 18360 

ARBITRATION. In Scotland the sys- 
tem of arbitration is a modification of that 
of the Roman law. The submission, by 
wluch the parties a^ree to abide by the de- 
cision of an arbiter, is a regularly executed 
contract, and it requires all the solemni- 
ties peculiar to the execution of deeds in 
Scotiand. According to the practice by 
which, on the consent of the parties to 
that effect embodied in its substance, a 
contract may be re^stered for execution, 
the submission may contain a clause au- 
thorizing the decree to be pronounced on 
it to be registered for execution ; and when 
so registered, the arbiter's decision is in 
the same position as the decree of a court. 
It was formerly usual to embody a clause 
of registration for execution against the 
arbiter if he failed to give a decision. 
This practice is now disused, but it is still 
held, according to the doctrine of the civi- 
lians, 'that an arbiter who has accepted 
the submission can be judicially compelled 
to decide. Where there were two arbiters, 
uid action was raised against one of them, 
either to concur with the other or name an 
oversman (umpire), " the court, without 
entering on the question how far a sole 
arbiter is bound to decide, were clear that 
against one of two arbiters the conclusions 
of the action were ill-founded."— (White 



V. Fergug, 7th July, 1796, M. 633.;) The 
decree arbitral must be executed with the 
usual solemnities of written deeds in 
Scotland. A submission in which the ar- 
biters are not named is not binding on the 
parties. If there be more than one arbiter, 
the decree is not valid unless they be una- 
nimous. An oversman may be named in 
the submission, or the arbiters may be 
empowered to choose one. It is a con- 
dition precedent to any reference to an 
oversman, that the arbiters are not ima- 
nimous, and the proceedings of an overs- 
man are null if there is no difference of 
opinion. The oversman's decree must 
bear that the arbiters differed in opinion. 
A time during which the submission is to 
be in force may be fixed with or without 
a power of prorogation. It has become a 
practice that when a blank space is left in 
the submission for the period of its con- 
tinuance, that period is held to be a 
year. Where there is no such blank, it 
is presumed that the submission subsists 
for the period of what is called " the long 
prescription," viz. 40 years. 
ARCHBISHOP. [Bishop.] 
ARCHDEACON. In contemplating 
the character and office of the bishop in 
the early ages of the church, we are not 
to regard him as a solitary person acting 
alone and without advice. He had a 
species of clerical council around him, 
persons who lived a kind of collegiate 
life in buildings attached to the great 
cathedral church, each of whom, or at 
least several of whom, possessed distinct 
offices, such as those of chanceUor, trea- 
surer, precentor, and the like. These 
persons are now often called canons ; but 
the most general name by which they are 
known, as the institution existed in re- 
mote times, is that of deacon, a term 
of which dean is a contraction. Deacon 
appears to come from the Greek term 
didconos {hdjcovos), the name of that 
officer in the church of whose appoint- 
ment we have an account in Acta, 
vi. To one of these deacons precedence 
was given, and no doubt some species of 
superintendence or control, and to him 
the tide of archdeacon was assigned. 

In the name there is no indication of 
any peculiar employment. What now 
Wioug^ tA ^<& axchiieacon was andentlj 
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perfonned by the officer in the bishop's 
eoort called the chorepisoopns. The 
dMwq^scopiis (Xm^trifficowos) mm the 
Indiop's depaty or vicar in small towns 
and ooontry places, in which he dis- 
charged the minor episcopal functions. 
He might be of episcopal rank or not 
(Dncange, Glosianvan), The chorepis- 
oopns is mentioned in a Constitution of 
Justinian. (^Cod, L tit. 3, s. 41 (42).) 
The manner in wluch the archdeacon 
nsmrped upon tins obsolete officer and 
attracted to himself the functions which 
belonged to him, is supposed to have 
been this: — ^being near the bbhop and 
much trusted by him, the archdeacon 
was often employed by the bishop to visit 
distant parts of the diocese, especially 
when the bishop required particular and 
authentic information, and to report to 
tiie bishop the actual state of things. 
Hence deacons were spoken of by very 
early Christian writers as being the 
hiaheji^s eye; and from tins power of 
inspection and report the transition was 
easy to the delegation, to one of the dea- 
cons, of a portion of episcopal authority, 
and empowering him to proceed to reform 
and redress, as well as to observe and 
report^ 

if this is a just account of the origin of 
the archdeacon's power, it is manifest 
that originally the power would be ex- 
tended over ue whole of a diocese ; but 
at present it is ccmfined within certain 
limits. In England, according to the 
VaUr EcclesuKticua of King Henry 
Vni., there are fifty-four archdeaconries, 
or districts through whidi the visitorial 
and corrective power of an archdeacon 
extends. Godolphin and Blackstone state 
that there were sixty archdeaconries : the 
number has since been increased, and there 
are now above sixty in England and Wales. 
Seven new archdeaconries were erected 
by 6 & 7 Will. IV. c 97. These are the 
archdeaconries of Bristol, Maidstone, 
Monmouth, Westmoreland, Manchester, 
Lancaster, and Craven; and archidia- 
oonal power was given by the same act to 
the dean of Rochester in that part of Kent 
which is in the diocese of Rochester. The 
constitution of some of these new arch- 
deaconries is contingent ; that of Man- 
ehester^ for instancy will not tsJte place 



until the creation of Manchester into a 
bishop's see, which will not occur until 
the next vacancy in the see of St Asaph 
and Baneor. 

This oisdibution of the dioceses into 
archdeaconries cannot be assigned to an^ 
certain period, but the common opinion is 
that it was made some time after the Con- 
quest It is said that Stephen Langton, 
archbishop of Canterbury, was the first 
English bishop who established an arch- 
deacon in his diocese, about a.d. 1075. 
The office of archdeacon is mentioned in 
a charter of William the Conqueror. (Phil- 
limore.) The bishops had baronies, and 
were tied by the constitutions of Cla 
rendou to a strict attendance upon the 
king in his great council, and they were 
consequentiy obliged to delegate their 
episcopal powers. Each archidiaconal dis- 
trict was assigned to its own archdeacon, 
with the same precision as other and 
larger districts are assigned to the bishops 
and archbishops; and the archdeacons 
were entitied to certain annual payments, 
under the name of procurations, from the 
benefices within their archdeaconries. 
The act already cited (6 & 7 WUl. IV. 
c 97) directed a new arrabeement of all 
existing deaneries and archdeaconries, so 
that every parish and extra-parochial 
place shall be within a rural deanery, 
and every deanery within an archdea- 
conry, and that no archdeaconiy extend 
out of the diocese. 

As the archdeacon in antient times 
intruded upon the chorepiscopus, so in 
recent times he has extinguished tha 
authority and destroyed almost the name 
of another officer of the church, namely, 
the rural dean. The archdeaconries are 
still subdivided into deaneries, and it is 
usual for the archdeacon, when he holds 
his visitations, to summon the cler|Qr 
of each deanery to meet him at the chief 
town of the deanery. Formerly, over 
each of the deaneries a substantive officer, 
called a dean, presided, whose duty it 
was to observe and report, if he had not 
even power to correct and reform; but 
the office has been laid aside in some 
dioceses, though in others it has been re- 
established. But where it has been super- 
seded, the duties are discharged. \^^ ^<& 
archdeacon. T\iou|^ i()Si<^ o&<^ ^1 tqx^ 
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dean has been found extremely nsefiil, no 
emolument whatever is attached to it. 

Archdeacons must have been six full 
years in priests* orders (§ 27, 3 & 4 Vict 
c. 27), and they are appointed by the re- 
Bpective bishops; they are inducted by 
being placed in a stall in the cathedral 
by the dean and chapter. By virtue of this 
loots in choro a quare impedit lies for an 
archdeaconry. (Phillimore.) The duty of 
archdeacons now is to visit Uieir archdea- 
conries from time to time : to see that the 
churches, and especially the chancel, are 
kept in repair, and that everything is done 
conformably to the canons and consist- 
ently with the decent performance of pub- 
lic worship ; and to receive presentations 
from the churchwardens of matter of 
public scandal. The visitation of the 
archdeacon may be held yearly, but he 
must of necessity have his triennial visita- 
tion. Archdeacons may hold courts within 
their archdeaconries, in which they 
may hear ecclesiastical causes and grant 
probates of wills and letters of adminis- 
tration ; but an appeal lies to the superior 
court of the bishop. (24 Hen. VII I. c. 
12.) By § 3 of 3 & 4 Vict. c. 86, the 
archdeacon may be appointed one of the 
assessors of the bishop's court in hearing 
proceedings against a clergyman. The 
judge of the archdeacon's court, when he 
does not preside himself, is called the 
Official. Sometimes the archdeacon 
had a peculiar jurisdiction, in which case 
his jurisdiction is independent of that of 
the bishop of the diocese, and an appeal 
lay to the archbishop. [Peculiar.] But 
now, by 6 & 7 Wm. IV. c. 97, § 19, it is 
enacted that all archdeacons lliroughout 
England and Wales shall have and ex- 
ercise full and equal jurisdiction within 
their respective archdeaconries, any usage 
to the contrary notwithstanding. 

In the revenue attached to the office of 
archdeacon, we see the inconvenience 
which attends fixed money payments in 
connection with offices which are designed 
to have perpetual endurance. It arises 
chiefly from the payments by the incum- 
bents. These payments originally bore 
no contemptible ratio to the whole value 
of the benefice, and formed a sufficient 
income for an active and useful officer of 
the church ; but now, by the great chsoige 



which has taken place in the value of 
money, the payments arc little more than 
nominal, ani the whole income of the 
archdeacons as such is very inconsider- 
able. The office, therefore, is generally 
held by persons who have also benefices 
or other preferment in the church. There 
have been in recent times cases where 
archdeacons have held prebends of cathe- 
drals in other dioceses tiian that in which 
their jurisdiction was situated ; and also 
instances in which they have had no 
cathedral preferment The 1 & 2 Vict, 
c 106, § 124, specially exempts archdea- 
cons fi^m the general operation of tiie 
act, by permitting two benefices to be 
held with an archdeaconry. An arch- 
deacon is said to be a corporation sole. 
Among the recent acts which affect arch- 
deacons the most important are 1 & 2 
Vict c. 106; 3 & 4 Vict c. 113; and 4 
& 5 Vict c. 39. 

Catalogues of the English archdeacons 
may be found in a book entitled ' Fasti 
Ecclesise Anglicanse,' by John le Neve. 
Archdeaconries have been established in 
some, if not in all, of the dioceses of the 
new colonial bishops. 

ARCHES, COURT OF, is the su. 
preme court of appeal in the arch- 
bishopric of Canterbury. It derives its 
name from having formerly been held in 
the church of St. Mary le Bow (de Arcu- 
bus), from which place it was removed 
about 1567 to the Common Hall of Doc- 
tors' Commons, near St. Paul's Church, 
where it is now held. The acting judge 
of the court is termed Official Principal 
of the Court of Arches, or more com- 
monly Dean of the Arches. This court 
has ordinary jurisdiction in all spiritual 
causes arising within the parish of St 
Mary le Bow and twelve other parishes, 
which are called a deanery, and are ex- 
empt from the authority of the bishop 
of London. The Court of Arches has 
also a general appellate jurisdiction in 
ecclesiastical causes arising within the 
province of Canterbury, and it has origi- 
nal jurisdiction on subtraction of legacy 
given by wills which have been proved in 
the prerogative court of that province. 
The Dean of the Arches for the time 
.being is president of the College of 
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elesiastical and Admiralty Courts, incor- 
porated by royal charter in 1 768, and the 
adTocates and proctors 'who practise in 
these courts receiTe their admission in the 
Arches Court The judg^ is the deputy 
of the archbishop, who is the judge of 
the ooort The 1>ean of Arches has al- 
wajTS been selected from the College of 
AdTocates. There are four terms in 
eadi year, and fimr sessions in each term. 
An appeal lay from this court to the 
Court of Delegates, or more strictly to 
the king in c£uicery (25 Henry VTII. 
c 19), by whom delegates were appointed 
to hoLT each cause, the tLpgeal being to 
him as head g£ the church, in place of 
the Pope. By 2 & 3 Will. I V. c 92, ap- 
peals are transferred from the Court of 
Del^galBS to the king in council. The 
ecclesiastical courts are competent to en- 
tertain criminal proceedings in certain 
cases, and also to take cognizance of 
causes of de&maticxi; for which last 
offence persons were formerly directed to 
do penance, but this hasTeir rarely been 
required by the Arches (jourt of late 
years. There is no salary attached to the 
ofllce of judge; and his income arising 
from fees, as also that of the registrar, is 
very smalL One judge has for mauy 
years presided in the Arches and in the 
Prerogatiye Court. 

Th^ are no bye-laws, regulations, 
or resolutions made by proctors of the 
Arches or Prerogative Courts of Canter- 
bury, relating to the articling of clerks 
to proctors, or to the admission of proc- 
tors. The articling of clerks and ad- 
mission of proctors are regulated by a 
statute of the Archbishop of Canterbury, 
bearing date the 30th of June, 1696. By 
this statute, the number of proctors hav- 
ing then increased to forty, it was, among 
other things, ordained ihai there should 
be ihirtv-R>ur proctors exercent in the 
Arches Court, each of whom should have 
power and privilege to take clerks ap- 
prentices, and that the remaining proctors 
should be esteemed and called supernu- 
meraries, who should not have power to 
take such clerks until they should have 
sacceeded into the number of the thirty- 
four; and that no proctor should take 
any clerk apprentice until he should have 
continued exercent in the Arches Court 



five years ; that the term of service of a 
clerk should be seven years, and that no 
proctor havinff one such clerk should be 
capable of taking another at the same 
time, until the first should have served 
five years. It is in practice required 
that a proctor shall have been five years 
on the list of the thirty-four seniors be* 
fore being allowed to take an articled 
clerk. Tliere are two rules observed 
with respect to the qualification of ar- 
ticled clerks which are not contained in 
the annexed statute ; one, bv which the 
age of the clerk is reouired to be four- 
teen, and not above eisnteen years ; and 
the other, that such cleni should not have 
been a stipendiary writing-clerk. The 
above rule with respect to age has, under 
particular circumstances, been occasion- 
ally dispensed with by the judge. The 
date of and authority for these two rules 
are not known. [Barbister.] 

The ordinances and decrees of Sir 
Richard Raines, Judge of the Preroga^ 
tive Court, mentioned in the statute, as 
made in 1686, do not appear to have been 
registered. It is conceived that they 
must have been rules and regulations to 
be observed in the conduct of suits, and 
not to the articling of clerks on admis- 
sion of proctors, which acts are done 
only before the Official Principal of the 
Arches Court, or his surrogate, and are 
registered in the Arches Court. {Par- 
liamentary Pa]^, 327, Sess. 1844.) 

In the session of 1844 a bill was 
brought into the House of Commons 
**For facilitating Appeals to the Court 
of Arches." The preamble stated that it 
" would tend to the saving of expense, 
and to the better administration of justice, 
if either litigant party in any contested 
suit in any Ecclesiastical Court, either 
in the province of Canterbury or in the 
province of York, had the right to remove 
such suit into the Arches Court of Can^ 
terbuij." § 1 i)rovided that all persons 
may (if they think fit) commence a suit 
in the Court of Arches, and that the 
Court of Arches shall have as full power 
and jurisdiction to proceed in and adjudi- 
cate upon such suit, and to decree final 
or interlocutory sentence, as if such suit 
had come before the Court of Arches by 
letters of request. ^ \ ^lON^Afe^ \!DaX \jt^ 
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cess of the Court of Arches should extend 
to England and Wales ; and § 5, that the 
Dean of Arches might order examination 
to be taken in India and the Colonies, as 
in 1 Geo. IV. c. 101. This bill, how- 
ever, was not carried. 

ARCHIVE, or ARCHIVES, a cham- 
ber or apartment where the public papers 
or rec9rds of a state or community are 
deposited : sometimes, by a common 
figure, applied to the papers themselves. 

The word archive is intimately derived 
from the Greek 'Apxe^ov {Archeion), The 
Greek word archeion seems, in its primary 
signification, to mean **a council-house, 
or state-house," or "a body of public 
functionaries," as the Ephori at Sparta. 
( Aristotie, Politic, ii. 9 ; and Pausauias, 
iii. 11.) Others derive the word Archive 
from area, " a chest," such being in early 
times a usual depository for records. So 
Isidorus, Orig, lib. xx. c 9 — ^**Archa 
dicta, quod arceat visum atque prohibeat. 
Hinc et archivum, hinc et arcanum, id 
est secretum, unde cseteri arcentur." " It 
is caUed Archa, because it does not allow 
(aroeat) us to see what is in it. Hence 
ilso Archivum and Arcanum, that is, a 
thing kept secret, from which people are 
excluded (aroentur)." This explanation 
is manifestiy false and absurd. 

The Greek word Archeion was intro- 
duced into tiie Latin language, to signify 
a place in which public instruments were 
deposited {Dig. 48, tit. 19, s. 9). The 
word Archiva, from which the French 
and English Archives is derived, is used 
by Tertollian (Facciol. Lexic. *Archium 
et Archivmn*) ; thus he speal^ of the 
''Romana Archiva." The Latin word 
for Archeium is Tabularium. 

Among the Romans, arcluves, in the 
sense of public documents (tabulse pub- 
lics), were deposited in temples. These 
documents were — le^es, senatusconsulta, 
tabulse censorise, registers of births and 
deaths, and other like matters. Registers 
of this kind were kept in the temples of 
the Nymphs, of Lucina, and others ; but 
more particularly that of Saturn, in which 
also the public treasury was kept. 

Among tiie early Christians churches 

were used for the same purposes. In 

England renters of births, deaths, and 

marrmgea were iHi recently (1837) kept 



in the parish churches, and were generally 
admissible as evidence of the &ct8 to 
which they relate, though not originally 
intended for that purpose. Partial attempt! 
at registration were made by tiie Dissen- 
ters, such as the registration of births kept 
at Dr. Williams' Library, Redcross-street 
One-half of the parish registers anterior 
to A.D. 1600 had been lost at the period 
when the act for the re^stration of births, 
marriages, and deaths came into opera* 
tion. By § 8 of this statute a register- 
ofiice is required to be provided and up- 
held in each poor-law union in England 
and Wales, for the custody of the registers ; 
and §§ 2 and 5 establish a centr^ office 
in London. [Registration of Births, 
&cj 

By § 65 of the Municipal Corporations 
Act (5 Wm. IV. c. 76) the custody of 
charters, deeds, muniments, and records 
of every borough shall be kept in such 
place as the council shall direct ; and the 
town-clerk shall have the charge and cus- 
tody of and be responsible for ihenu 

Justinian's legislation made public d»> 
cuments judicial evidence. It is said that 
Charlemagne ordered the establishment 
of places for the custody of public docu* 
ments. The church has usually been 
most careful in the preservation of all its 
papers, and accordingly such papers are 
the oldest that have been preserved in 
modem times. The importance of care- 
fiilly preserving all documents that relate 
to transactions which affect the interests 
of the state and its component members 
is obvious ; and next to the preservation 
of such documents, the most important 
thing is to arrange them well, and render 
them accessible, under proper regulations!, 
to all persons who have occasion to use 
them. What has been done in this way 
in Germany is stated in the article ' Ar- 
chive,' in tiie Staatt' Lexicon of Rotteck 
and Welcker. 
In England the wordArcHves is not used 
to indicate public documents. Such doca^ 
ments are called Charters, Muniments, 
Records, and State-papers. [Records.] 

AREOTAGUS, COUNCIL OF, a 
council so called from the hill of that 
name, on which its sessions were held ; it 
was also called the council above (if dEiw 
3ov\^'), to distinguish it from the Council 
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•f Five Hundred, whose place of meeting 
WB8 in a lower part of Athens, called the 
Geramicns. Its high antiquity may be 
inferred from the legends respecting the 
causes brought before it in the mythical 
age of Greece, among which is that of 
Orestes, who was tried for the murder of 
his mother (^schylos, JEumen.) ; but its 
anthentic history commences with the 
age of Solon. There is indeed as early as 
iCe first Messenian war something Uke 
historical notice <^ its great fimie, m the 
sfai^ of a tradition presenred by Pausa- 
nias (ir. 51), that the Messenians were 
willing to commit the decision of a dis- 
pute between them and the Laoedsmo- 
nians, in'volying a case of murder, to the 
Arec^agus. We are told that it was not 
mentioned by name in the laws of Draoon, 
though its existence in his time, as a 
court of justice, can be distinctly proved. 
(Plutarch, Sol. c. 19.) It seems that 
the name of the Areopagites was lost in 
that of the Ephetse, who were then the 
appointed judges of all cases of homicide, 
as well in the court of Areopagus as in 
the other criminal courts. (Muller, Hi&' 
tory tfthe Dorians, vol. i. p. 352, English 
transmtion.) Solon, however, so com- 
pletely reformed its constitution, that he 
receiTed from many, or, as Plutarch says, 
from most authors, tiie tide of its founder. 
It is therefore of the coundl of Areo- 
pagus^ as constituted by Solon, that we 
shSil first speak; and the subject pos- 
sesses some interest from the light which 
it throws on the views and character of 
Solon as a legislator. It was composed 
of the archons of the year and of those 
irho had borne the office of archon. The 
latter became members for life ; but before 
their admission the^ were subjected, at 
tiie expiration of their annual magistracv, 
to a rigid scrutiny into their conduct in 
office and their morals in private life. 
Proof of criminal or unbecoming conduct 
was sufficient to exclude them in the first 
instance, and to expel them after admis- 
sion. Various accounts are given of the 
number to which the Areopagites were 
limited. If there was any fixed number, 
it is plain that admission to the council 
was not a necessary consequence of honour- 
able discharge from the scrutiny. But it 
w more prol^ble that the accounts which 



limit the number are applicable onlv to 
an earlier period of its existence. (See 
the anonymous argument to the oration 
of Demosthenes against Androtion.) It 
may be proper to observe, that modem 
histories of this council do not commonly 
give the actual archons a seat in it They 
are, however, placed there by Lysias the 
orator {Areop, p. 110, 16-20), and tiiere 
is no reason to &ink that in tiiis respect 
any change had been made in its con- 
stitution after the time of Solon. To the 
council thus constituted Solon intrusted a 
mixed jurisdiction and authority of great 
extent, judicial, political, and censorial. 
As a court of justice, it had direct cog- 
nizance of the more serious crimes, such 
as murder and arson. It exercised a cer- 
tain control over the ordinary courts, and 
was the guardian generally of the laws 
and religion. It interfered, at least on 
some occasions, with the immediate ad- 
ministration jof the government, and at 
all times inspected tiie conduct of the 
public functionaries. But, in the exercise 
of its duties as public censor for the pre- 
servation of oraer and decency, it was 
armed with inquisitorial powers to an 
almost unlimited extent 

It should be observed, that in the time 
of Solon, and by his regulations, the 
archons were chosen from the highest of 
the four classes into which he had divided 
the citizens. Of the archons so chosen, 
the council of Areopagus was formed. 
Here, then, was a permanent body, which 
possessed a genersd control over the state, 
composed ofmen of the highest rank, and 
doubtless in considerable proportion of 
Eupatridae, or nobles by blood. The 
strength of the democracy lay in the 
ecclesia, or popular assembly, and in the 
ordinary courts of justice, of which the 
dikasts, or jurors, were taken indiscrimi- 
nately from the general body of the citi- 
zens ; and the council of Areopagus ex- 
ercised authority directiy or incurectiy 
over both. The tendency of this institu- 
tion to be a check on the popular part of 
that mixed government given by Solon 
to the Athenians, is noticed by Aristotie 
{PoliU ii. 9, and v, 3, ed. Schneid.). He 
speaks indeed of the council as being one 
of those institutions which Solon round 
and suffered to remain; buthftOAsibas^^ 
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mean to deny what all authority proves, 
that in tiie shape in which it existed from 
the time of ti^e legislator, it was his in- 
stitution. 

The council, from its restoration by 
Solon to the time of Pericles, seems to 
have remained untouched by any direct 
interference with its constitution. But 
during that interval two important changes 
were introduced in the general consti- 
tution of the state, which must have had 
some influence on the composition of the 
council, though we may not be able to 
trace their effects. The election of the 
chief magistrates by suffrage was ex- 
changed for appointment by lot, and the 
highest offices of state were thrown open 
to the whole body of the people. But 
about the year b.c. 459, Pericles at- 
tacked the council itself, which never 
recovered from the blow which he in- 
flicted upon it All ancient authors agree 
in saying that a man called Ephialtes 
was his instrument in proposing the law 
by which his purpose was effected, but 
unfortunately we have no detailed ac- 
count of his proceedings. Aristotie and 
Diodorus state generally that he abridged 
the authority of the council, and broke its 
power. (Anstotie, Polit. ii. 9 ; Diodorus, 
xi. 77.) Plutarch, who has told us more 
than others (dm. c. 15 ; Pericl. c. 7), says 
omy that he removed from its cognizance 
the greater part of those causes which had 
previously come before it in its judiciid 
character, and that, by transferring the 
control over the ordinary courts of law 
immediately to the people, he subjected 
the state to an unmixed democracy. Little 
more than this can now be told, save from 
conjecture, in which modem compilers 
have rather liberally indulged. Among 
the causes withdrawn from its cognizance 
those of murder were not included ; for 
Demosthenes states (Contr, Aristocr. p. 
641-42), that none of the many revo- 
lutions which had occurred before his day 
had ventured to touch this part of its 
criminal jurisdiction. There is no reason 
to believe that it ever possessed, in mat- 
ters of religion, such extensive authori^ 
as some have attributed to it, and there is 
at least no evidence that it lost at this 
time any portion of that which it had 
previously exercised. Lysias observes 



(Areop, p. 110, 46), that it was in bif 
time charged especially with the preserva- 
tion of the sacred ouve-trees ; and we 
are told elsewhere that it was the scourge 
of impiety. It possessed, also, long after 
the time of Pencles, in some measure at 
least the powers of the censorship. (Athe- 
nsBus, 4, 64, ed. Dindorf.) 

Pericles was struggling for power b^ 
the favour of the people, and it was his 
policy to relieve the democracy from the 
pressure of an adverse influence. By 
mcreasing the business of the popular 
courts, he at once conciliated his friends 
and strengthened their hands. The council 
possessed originally some authority in 
matters of finance, and the appropriation 
of the revenue ; though Mr. Mitford and 
others, in saying that it controlled all 
issues from the public treasury, say 
perhaps more than they can prove. In 
later times the popular assembly reserved 
the full control of the revenue exclusively 
to itself, and the administration of it was 
committed to the popular council, the 
senate of five hundred. It seems that, at 
first, the Areopagites were invested with 
an irresponsible authority. A^rwards 
they were obliged, with all other public 
functionaries, to render an account of 
their administration to the peqple. (iEschi- 
nes, Contr. Ctes. p. 56, 30.) Bom tiiese 
changes may, witii some probability, be 
attributed to Pericles. After all, the 
council was allowed to retain a large 
portion of its former dignity and very 
extensive powers. The change operated 
b^ Pericles seems to have consist^ prin- 
cipally in this: that, from having ex- 
ercised independent and paramount au- 
thority, it was made subordinate to the 
ecclesia. The power which it continued 
to possess was delegated by the people, 
but it was bestowed in ample measure. 
Whatever may have been the effect of this 
change on the fortunes of the republic, it 
is probable that too much importance has 
been commonly attached to the agency 
of Pericles. He seems only to have ac- 
celerated what the irresistible course of 
things must soon have accomplished. It 
may be true that the unsteady course of 
the popular assembly required some check, 
which the democracy in its unmitigated 
, form could not supply, but the existence 
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in independent body in the state, snch 
he oooncil of Areopagus as constitated 
Sol<m, seems hardly to be consistent 
h the secure enjoyment of pc^ular 
lits^ and public liberty ; which the 
lenian people, by their naval services 
he Persian war, and the consequences 
their success, hod earned the right to 
sess and the power to obtain. It ought 
, however, to be concluded that insti- 
ons nnsnitable to an altered state of 
dgs were unskilfully fhuned by Solon, 
Jiat he surrounded ihe in&ncy of a free 
stitution with more restrictions than 
re necessary for its security. He may 
I deserve the reputation which he .has 
oed of having laid the foundation of 
mlar government at Athens. 
¥ith respect to the censorship, we can 
w, by a few instances of the mode in 
ich it acted, that it could have been 
ictually operative only in a state of 
iety from which the Athenians were 
: emerging before the time of Pericles, 
e Areopagites paid domiciliary visits, 
the purpose of checking extravagant 
isekeeping. (Athenseus, 6, 46.) They 
led on any citizen at their discretion to 
ount for the employment of his time, 
ntarch, Sol. c. 23.) They summoned 
>re their awfiil tribunal, ana condemned, 
(^ for poking out the eyes of a quail, 
lintilian, Instit Orator. 5, 9. 13.) They 
id a mark of disgrace on a man who 
. dined in a tavern. (Athenseus, 13, 21.) 
lens, in the prosperity which she enjoyed 
ing the last fiftjr years before the Pelo- 
nesian war, nught have tolerated the 
itence, but certainly not the general 
vity of such an inquisition. 
t appears from the language of con- 
porary writers, that while tiiere were 

remains of public spirit and virtue in 
tens the council was regarded with 
)ect, appealed to with deference, and 
>loyed on the most important occa- 
U5. (lyysias, Contr. Theomnest. p. 117, 

De Evandr. p. 176, 17; Andoc. p. 

32 ; Demosthenes, Contr. Aristocr. 
41-2.) In the time of Isocrates, when 
scrutiny had ceased or become a dead 
2r, and profligacy of life was no bar 
dmisslon into the council, its moral 
uence was still such as to be an efiec- 
. restraint on the conduct of its own 



members. (Isocrates, Areop. p. 147.) I«i 
the corruption of manners and utter 
degradation of character which prevailed 
at Athens, after it fell under the domina- 
tion of Macedonia, we are not surprised 
to find that the ciiuncil partook of the 
character of the times, and that an Areo- 
pagite might be a mark for the finger of 
scorn. (Atheiueus, 4, 64.) Under the 
Romans it retained at least some formal 
authorit)r, and Cicero applied for and 
obtained a decree of the council, request^ 
ing Cratippus, the philosopher, to sojourn 
at Athens and instruct the youth. (Plu- 
tarch, Cic. c 24.) It long uter remained 
in existence, but the old qualifications for 
admission were neglected in the days of 
its degeneracy, nor is it easy to say what 
were substituted for them. Later times 
saw even a stranger to Athens among the 
Areopagites. 

We shall conclude this article with a 
few words on the forms observed by the 
council in its proceedings as a court of 
justice in criminal cases. The court was 
held in an uninclosed space on the Areo- 
pagus, and in the open air ; which cus- 
tom, indeed, it had in common with all 
other courts in cases of murder, if we may 
trust the oration {De Ccede Herodis, p. 
130) attributed to Antiphon. The Areo- 
pagites were in later tunes, according to 
y itruvius, accommodated with the shelter 
of a roof. The prosecutor and def^dant 
stood on t^o separate rude blocks of stone^ 
and, before the pleadings commenced, 
were required each to take an oath with 
circumstances of peculiar solemnitv : the 
former, that he charged the accused party 
justiy ; the defendant, that he was inno- 
cent of the charge. At a certain stage of 
the proceedings, the latter was allowed to 
withdraw his plea, with the penalty of 
banishment from his country. (Demos- 
thenes, Contr. Aristocr. p. 642-3.) In 
their speeches both parties were restricted 
to a simple statement, and dry argument 
on the merits of the case, to the exclusion 
of all irrelevant matter, and of those 
various contrivances known under the 
general name of paraskeue (vapcurKtvii), 
to affect the passions of the judges, so 
shamelessly allowed and practised in the 
other courts. (Or. Lycurg. p. 149, 12-25 ; 
Lucian, Gymn, c. 19.) Of thft «.xkt«QJiit 
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of the rule in question in this court, we 
have a remarkaUe proof in an apology of 
Lysias for an artftd violation or it in his 
Areopagitic oration (p. 112, 5). Advo- 
cates were allowed, at least in later times, 
to both parties. Many commentators on 
the New Testament have placed St Paul 
as a defendant at the bar of tiie Areopa- 

Sis, on the strength of a passage in the 
cts of the Apostles (xvii. 19). The 
apostie was indeed taken by the inquisi- 
tive Athenians to the hill, and there 
required to expound and defend his new 
doctrines for the entertainment of his 
auditors; but in the narrative of Luke 
there is no hint of an arraignment and 
trial. 

Some of our readers may perhaps be 
surprised that we have made no mention 
of a practice so of^n quoted as peculiar 
to the Areopagites, that of holding their 
sessions in the darkness of night. The 
truth is, that we are not persuaded of the 
fkct It is, indeed, noticed more than 
once by Lucian, and perhaps by some 
other of the later writers ; but it is not 
supported, we believe, by any sufficient 
authority, whilst there is strong presump- 
tive evidence against tiie common opinion. 
It was, as it should seem, no unusual pas- 
time with the Athenians to attend the 
trials on the Areopagus as spectators. 
(Lysias, Contr. Tneomn, p. 117, 10.) 
We suspect that few of this light-hearted 
people would have gone at an unseason- 
able hour in the dark to hear such 
speeches as were there delivered, and see 
nothing. Perhaps there may be no better 
foundation for the story than there is for 
the notion, till lately so generally enter- 
tained, that the same gloomy custom was 
in use with the celebrated Vehmic tribu- 
nal of Westphalia. 

ARISTO'CRACY, from the Greek 
aristocrdtia (dpurroKparia), according to 
its etymology, means a government of 
the h^ or most excellent {apitrroi). This 
name, which, like optimates in Latin, was 
applied to the educated and wealthy class 
in the state, soon lost its moral and ob- 
tained a purely political sense: so that 
aristocracy came to mean merely a go- 
vernment of a/cw, the rich being always 
the minority of a nation. When the 
sovereign power does not belong to one 



person, it is shared by a number of per- 
sons either greater or less than half the 
community : if this number is less than 
half, the government is called an om- 
tocracif, if it is greater than half^ the 

government is called a democracy, l^oe^ 
owever, women and children have in 
all ages and countries (except .in cases 
of hereditary succession) been excluded 
from the exercise of the sovereign power, 
the number of persons enumerated in 
estimating the form of the government is 
confined to the adult males, and does not 
comprehend ^ery individual of the so- 
ciety, like a census of population. Thus, 
if a nation contains 2,000,000 souls, of 
which 500,000 are adult males, if tibe 
sovereign power is lodged in a body con- 
sisting of 500 or 600 persons, the govern- 
ment is an aristocracy : if it is lodged in 
a body consisting of 400,000 persons, the 
government is a democracy, though this 
number is considerably less than half 
the entire population. It is also to be 
remarked, that where there is a class of 
subjects or slaves who are excluded from 
all political rights and all share in the 
sovereignty, the numbers of the dominant 
community are alone taken into the ac- 
count in determining the name we are to 
give to the form of the government 
Thus, Athens at the time of the Pelopon- 
nesian war had conquered a number of 
independent communities in the islands 
of the iEgean Sea and on the coasts of 
Asia Minor and Thrace, which were 
reduced to different degrees of subiection, 
but were all substantially dependent on 
the Athenians. Nevertheless, as every 
adult male Athenian citizen had a share 
in the sovereign power, the government 
of Athens was called not an aristocracy, 
but a democracy. Again, the Athenians 
had a class of slaves four or five times 
more numerous than the whole body of 
citizens of all ages and sexes ; yet as a 
majority of the citizens possessed the 
sovereign power, the government was 
called a democracy. In like manner, the 
government of South Carolina in the 
United States of America is called a de- 
mocracy, because every adult freeman, 
who is a native or has obtained the 
rights of citizenship by residence, has a 
vote in the election of members of the 
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legidative assembly, although the num- 
M of the slaves in that state exceeds 
that of the free popnlatioii. 

Am Aristocracy, therefore, may be de- 
fined to be a form of government m which 
the sovereign power is divided among a 
number of persons less than half me 
adult males of the entire community 
where there is not a class of subjects or 
slaves, or the dominant community where 
there is a class of subjects or slaves. 

Sometimes the word aristocracy is used 
to signify not a form of government, but 
a dass of persons in a state. In this 
sense it is applied not merely to the per- 
sons composing the sovereign body in a 
state of which the government is aristo- 
cralical, but to a class or political party 
in any state, whatever be the form of its 
government When there is a privileged 
orderof persons in a community having a 
title or <avil dignity, and when no person, 
not bdcmging to this body, is admitted to 
share in the sovereign power, this class is 
often called the aristocracy, and the aris- 
tocratic party or class ; and all persons 
not belonging to it are called the popular 
party, or, for shortness, the people. Un- 
der these circumstances many rich per- 
8Q0S would not belong to the aristocratic 
elasB j bat if a change takes place in the 
ooDStitation of the state, by which the 
disabilities of the popular order are re- 
moved, and the rich obtain a large share 
of iikd sovereign power, then Uie rich 
beocxne the aristocratic class, as opposed 
to the middle ranks and the poor. This 
may be illustrated by the history of 
FlcHence, in which state the nobili popo- 
hmii or popular nobles (as they were 
called), at one time were opposed to the 
aristocratic party, but by a change in the 
coDstitation became themselves the chiefe 
of the aristocratic, and the enemies of the 
popular party. In England, at the pre- 
sent time, aristocracy, as the name of a 
class, is generally applied to the rich, as 
opposed to the rest of the community: 
sometimes, however, it is used in a nar- 
rowed sense, and is restricted to the nobi- 
iitgiJOT members of the peerage. 

The word aristocracy, when used in 
this last sense, may be applied to an order 
of persons in states of any form of govem- 
ment Thus, the privileged oilers in 



France from the reign of Louis XIY. fo 
the revolution of 1789, have often been 
called the aristocracy, although the go- 
vernment was during that time purely 
monarchical ; so a class of persons has l^ 
many historians been termed the aristo- 
cracy in aristocratical republics, as Venice, 
and Rome befoi'e the admission of the 
plebeians to equal political rights : and in 
democratical republics, as Atiiens, Rome 
in later times, and France during a part of 
her revolution. It would therefore be an 
error if any person were to infer from the 
existence of an aristocracy (that is, an 
aristocratical class) in a state, that the 
form of government is therefore aristocra- 
tical, though in fact that might happen to 
be the case. 

The use of the word aristocracy to Sig- 
nify a class of persons never occurs in the 
Greek writers, with whom it originated, 
nor (as far as we are aware) is it ever 
employed by Machiavelli and the revivers 
of political science since the middle ageK : 
among modem writers of all parts of Eu- 
rope this acceptation has, however, now 
become frequent and established. 

There is scarcely any political term 
which has a more vague and fluctuating 
sense than aristocracy ; and the historical 
or political student should be careful to 
watch with attention the variations in its 
meaning: observing, first, whether it 
means a form of government or a class of 
persons : if it means a form of government^ 
whether the whole community is included, 
or whether there is also a class of subjects 
or slaves : if it means a class of persons, 
what is the principle which makes them a 
political party, or on what ground they 
are jointiv opposed to other orders in the 
state. If attention is not paid to these 
pointe, there is great danger, in political 
or historical discussions, of conrounding 
things essentially different, and of drawing 
parallels between governments, parties, 
and states of society, which resemble each 
other only in being called by the same 
name. 

It has been lately proposed by Mr. 
Austin, in his work on * The .Province of 
Jurisprudence,' to use the term aristocracy 
as a general name for governments in 
which the sovereignty belong to s)CT«»1 
persons, that is, tosiVi %ON«nmx^Ti\& ^Vvi^ 
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ate not monarchies. There would, how- 
ever, be much inconvenience in deviating 
80 widely from the established usage of 
words, as to make democracy a kind of 
aristocracy ; and it appears that the word 
republic has properly the sense required, 
bemg a general term including both aris- 
tocracy and democracy, and signifying all 
governments which are not monarchies or 
despotisms. {Journal qf Educationt VArt 
viii. p. 299; and Republic and Demo- 

CRAC7V "^ 

A'RMIGER. [Esquire.] 

ARMORIAL BEARINGS. [Her- 
aldry.] 

ARMY. The word army, like many 
other military teitns, has come to us from 
the French. They write it arm^e, " the 
armed," the " men in arms," which is pre- 
. cisely what the English word armi/ means. 
An army is ill demied by Locke to be a 
collection of armed men obliged to obey 
one man. There are various definitions 
given by writers on the Law of Nations. 

The word army is not used to designate 
a simple regiment or battalion, or any 
small body of armed men. An army is a 
large body of troops distributed in divi- 
sions and regiments, each under its own 
commander, and having officers of various 
descriptions to attend to all that is neces- 
sary to make the troops effective when in 
action. The whole body is under the di- 
rection of some one commander, who is 
called the commander-in-chief, the ge- 
neral, and sometimes the generalissimo, 
that is, the chief among the generals. 

The whole military force of a nation 
constitutes its army, and it is usual to es- 
timate the comparative strength of nations 
by the number of well-appointed men 
which they are able to bring into the field. 
In another sense, an army is a detachment 
from the whole collected force ; a number 
of regiments sent forth on a particular 
expe(ution under the command of some 
one person who is the general for that 
especial purpose. Instances of this latter 
sense of the word occur in the expressions 
" Army of Italy," "the Army of Spain," 
&c., as formed by Napoleon. Such a de- 
tachment may be a large or a small army ; 
and should it return with its ranks gready 
thinned and without many of its officers. 
It would still be an army, if the ^Uibu- 



lion into divisions and regiments re<^ 
mained, though actually consisting of not 
more than a single regiment with its full 
complement of men and officers. In this 
state it is sometimes not unaptly called the 
skeleton of an army. 

An army is the great instrument in the 
hands of the governments of modem Eu- 
rope, by which, in the last extremity, they 
enforce obedience to the laws at home, 
and respect from other powers who show 
a disposition to do them wrong. When 
the efforts of the ministers of peace and 
justice at home are inadequate to enforce 
submission to the laws : — when the corre- 
spondence of cabinets and the conferences 
of ambassadors &il in composing disputes 
which arise among nations, the army is 
that power which is used to maintain 
order at home and rights abroad. 

The legitimate purposes for which an 
army is maintained are essential to the 
well-being of a state, and every nation 
that has attained any high degree of civi- 
lization, has always maintained such a 
force, at least for protection and defence. 
But to have an army always appointed 
and always ready for the field can only be 
effected when the various other offices in 
a great community are properly distri- 
buted and filled. No better proof can be 
afforded of the high civilization of Egypt 
and other countries in early times Sian 
the well-appointed and powerful armies 
which they were able to bring into the 
field. This was effected in Egypt by 
having a particular caste or class of sol- 
diers, corresponding pretty nearly to the 
Kshatriyas of India. (Herodotus, ii. 164, 
&c.) The armies of the Greeks, especially 
in the post- Alexandrine period, those of 
Carthage under the command of Han- 
nibal, and the armies of Rome in the best 
days of the Republic and the Empire, 
were not inferior to any of modem times 
in numbers, appointments, discipline, or 
the military slull of their commanders. 
It is not, however, to them that we are to 
trace the origin or the history of our mo- 
dem armies. 

An army, meaning by that term a 

body of men distinct from the rest of the 

nation, constantly armed and disciplined, 

was unknown in the early periods of the 

^ IStii^li&lx «ad the other modem European 
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natioiis. The whole male population was 
the army; that is, every person learned 
the use of arms, was ready to defend him- 
self, his fimiily, and his possessions ; and 
in time of common danger, to go out to 
war mider the command of some one chief 
chosen from among the heads of the tribes. 
Such were the vast armies which pre- 
sented themselves from time to time on 
the Roman frontier, or contended against 
Ceesar when he was endeavouring to sub- 
jugate Gaul; and such was the power 
which, on so short a warning, was arrayed 
agunst him on the British coast under the 
command of Cassibelaunus, when he made 
that descent fW>m which neither honour 
eocmed to the Roman arms nor benefit 
to the Roman state. In all these nations 
the warlike spirit was kept up by the 
sense of danger, not so mucn fnm foreign 
invaders, as fh>m neighbouring and kin- 
dred tribes. 

In the writings of Csesar and Tacitus, 
the two authors from whom we derive our 
best acquaintance with the manners of 
the Grermanic and the Western nations of 
Europe, we see the warlike character of 
those nations, and the principles on which 
their military affairs were conducted. A 
whole male population trained to arms ; 
confederating in time of common danger 
under some one chief; with little defensive 
armour, and no offensive weapons except 
darts, spears, and arrows; throwing up 
occasionallv earth-works to stren^en a 
podtion — tliis is the outline of their mili- 
tary proceedings. (Tacitus, Annal. ii. 14.) 
Tbiere is little peculiar in the militaiy 
system of the ancient Britons ; yet it must 
mnre been by long practice that their 
warriors attamed that degree of skill 
whicb they showed at the time of Csesar's 
invanon. 

When Britain was reduced to the form 
of a Roman province, a regular army was 
introduced and permanently settled in the 
island, fbr the purpose of enforcing sub- 
mission, and of defence against foreign 
invaders. Blany of the remains of Roman 
anthority in Britain, as roads, walls, 
encampments, and inscriptions, ure mili- 
tary. In that curious relic of Roman time, 
the ' Notitia,' which is referred to the age 
of the Roman emperors Arcadius aud 
Honoring we hare a particular account j 



of the distribution of the whole Roman 
army ; and we see, in particular, how 
Britain was then divided ror military pur- 
poses, and what were the fixed stations of 
particular portions of the Roman legions. 

It was the policy of Rome^ in the latter 
partof tiie Republic, and more particularly 
under the Empire, to recruit its legions 
from among the barbarous nations, but 
to employ such soldiers in countries to 
which they did not belong. Thus, in the 
inscriptions relating to mihtary afbirs 
which have been found in England, many 
tribes of Gaul, of Spain, and Portugal 
are named as those to which particular 
soldiers, or particular bodies of troops, 
belonged. Ajid so in foreign inscriptions, 
tiie names of British tribes are sometimes 
found. The grounds of this policy are 
apparent The military portion of these 
nations was thus drawn away. There 
remained only the quiet and the peaceable^ 
or the females, the young, the infirm, 
and the aged. As long as the Roman 
army was sufficient for their protection, 
it was well. But when that army was 
withdrawn, we see, as in the case of 
Britain, that a people so weakened would 
easily fall a prey to nations which had 
never been subdued by the Roman arms ; 
and we see also what was probably the 
true reason of the difference between the 
spirited resistance which was made to 
Csesar on his two landings in Britain, 
and the clamorous complaint and feeble 
resistance with which the people of Bri* 
tain met the Picts and the Saxons. 

From this time we lose sight of any 
entire British population of the part of 
the island called England. The conquests 
made by the Saxons appear to have been 
complete, and their maxims of policy and 
war became the principles of English 
polity. They seem to have been at first 
in that state of society in which every 
man is a soldier ; and the different sove^ 
reignties which they established were the 
occasion of innumerable contests. We 
have, however, litUe information on this 
subject ; and even the supposed policy of 
Alfred, in the separation of a portion of 
the people for military affairs, in the 
form of a national militia, is a part of his 
history on which we have not a^^ W[% 
satisfactory iBforma^oTu 



ARMY. 



[130] 



ARMY. 



We find, however, that the Saxon kings 
bad powerful armies at their command; 
and the most probable aocoont of the mode 
in which they were got together teems to 
be this : — ^the male population were exer- 
cised in military duties, under the inspec* 
tion of the earb, and their deputies, the 
sherifife, or vicecomites, in the manner of 
the arrays and musters of later times — 
being (kawn out occasionally for the 
purpose, and being thus ready to form, 
at any time when their services were 
required, an efficient force. 

We see from that curious remain of 
those times, a piece of needle-work repre- 
senting the wars and death of Harold, that 
the Saxon soldiers were not those half- 
clothed and painted figures which had 
presented themselves on the shores of 
Britain when the Roman armies made 
their first descent. We see them clothed 
from head to foot in a close-fitting dress 
of mail. They have cavalry, but no 
chariots. The archers are all infimtry. 
Both infjuitry and cavalry are armed with 

, spears, to some of which little pennons 
are attached. Some have swords, and 
others canr bills or battle-axes. They 
have shields, the bosses on which are 
surrounded with flourishes and other or- 
naments ; and there are sometimes other 
devices, but nothing which can be re- 
garded as more than the very rudiments 
of those heraldic devices which were 
afterwards formed into a kind of system 
by the heralds who attended the armies, 
and by which the chiefs were dis- 
tinguished from each other, when their 
persons were concealed by the armour. 
The piece of needle-work representing 
the wars of Harold is supposed to be the 
work of Matilda, the queen of William 
the Conqueror, and the ladies of her court 
It is preserved in the cathedral of Bayeux, 
whence it is commonly called the Bayeux 
tapestry. One of the many valuable ser- 
vices rendered to historical literature by' 
the Society of Antiquaries has been the 
publication of a series of coloured prints, 
in which we have, on a reduced scale, a 
perfecUy accurate representation of this 
sii^ular monument of aneient English 
and Norman manners. 
A great change took place in the mili- 

tarjr system of England at the Couqaest 



It is to that period that the introduction 
of fie& is to be referred, a system whi'^h 
provided, among other* things, for an 
army ever ready at the call of the sove- 
reign lord. The king, reserving certain 
tracts as his own demesne, distributed th« 
greater portion of England among his 
followers, to hold by military service 
that is, for every knighfs fee, as they 
were called, the tenant was bound to find 
the king one soldier ready for the fields 
to serve him for fortv days in each year. 
The extent of the knighfs fee varied with 
the qualities and value of the soil. In 
the reign of Edward I. the annual value 
in money was 20/. The number of 
knights' fees is said by old writers to 
have been 60,060. The king l&d thus 
provision made for an army of 60,000 
men, whom he could call at short notice 
into the field, subject them when there to 
all the regulations of military discipline, 
and keep them for forty days without pay, 
which was usually as long as their service 
would be required in the warfiire in which 
the king was likely to be engaged. When 
their services were requSed for any 
longer time, they might continue on re* 
ceiving pay. 

Writs of military summons are found 
in great abundance in what are called the 
"Closg Rolls,** which contain copies of 
such litters as the king issues under seaL 
But this system, it is evident, had many 
inconveniences ; and the kings of Encland 
had a better security for the protection of 
the realm against invasion, and for the 
maintenance of internal tranquillity, in 
that which seems to be a relic of Saxon 
polity. We allude to the liability of all 
persons to be called upon for military 
service within the realm ; to the power 
which the constitution g'ave to the sheriff 
to call them out to exercise, in order that 
they might be in a condition to perform 
the duty when called upon ; and to the 
obligation which a statute of Edward I. 
imposed on all persons to provide them- 
selves with certain pieces of armour, which 
were changed for others by a statute of 
James I. We see in this system at once the 
practice of our remoter ancestors, and the 
beginning of thf.t drafting of men to form 
the county milif ia, which is a part of tht 
\ ixu\i\arj \io\Lt^ ^i^<^ ^^^u^txy at ^tresent* 
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The sherifb were the penons to whom 
the care of these afibirs was committed ; 
hut it was the practice of the earl^ kings 
to send down into the several shires, or 
to select from the gentry residing in them, 
persons whose duty it was to attend the 
musters or arrays, which were a species 
of review of these domestic troops, and 
who were intended, as it seems, to be a 
check upon the sheriff in the discharge 
of this part of their duty. The persons 
thus entoloyed were usually men ex- 
perienced in military affiiirs ; and when 
the practice became more general, there 
was a permanent officer appointed in each 
county, who had the superintendence of 
these operations, and was called the lieu- 
tenant: this is the origin of the present 
lord-lieatenant of counties, an officer who 
cannot be traced to a period earlier than 
the rei^ of Henry VIII. 

Foreigners were also sometimes en- 
nged to serve the king in his wars ; but 
ttme were purely mercenary troops, and 
were paid out of the king's own revenues. 

We see, then, that the early kings of 
England of the Norman and Plantagenet 
races had three distinct means to which 
they could have recourse when it was 
necessary to arm for the general defence 
of the realm : the quota of men which 
the holders of the knights' fees were 
bound to fiimish; the posse-comitatiis, 
or whole population, fh)m sixteen to 
sixty, of each shire, under the guidance 
of me sheriffs ; and such hired troops as 
they might think proper to engage. But 
as the posse-comitatds could not be com- 
pelled to leave the kingdom, and only in 
nurticolar cas^ the shire to which Uiey 
beloDged, the king had only his feudal 
and mercenary troops at command when 
he car ied an army to the continent, or 
when he had to wage war against even 
the Scotoh or Welsn. We are not to 
suppose that troops so levied, especially 
whoi there were only contracted ^cum- 
aiy resooroes for the hiring of disciplined 
tooops oi other nations, would have been 
sufficient to make head against the power 
of such a potentate as the king of France, 
and once to gain possession of that throne. 
And this Heads us to another important 
part of the subject 

The matual mcoDvemences attendant 



on the nature of the military services diw 
from those who held the feudal tenures of 
the crown disposed both parties to consent 
to frequent commutations. Money was 
rendered instead of service, and thus the 
crown acquired a revenue which waa 
applicable to military purposes, and which 
was expended in the nire of native-bom 
subjects to perform service in the king's 
armies in particular places and for parti« 
cular terms. The lung covenanted by 
indenture with various persons, chiefly 
those of most importance in the country, 
to serve Hm on certain money-tenns with 
a certain number of followers, and in 
certain determinate expeditions. There 
appears little essential difference between 
this and the modem practice of recruiting 
armies. It was chiefly by troops thus 
collected that the victories of Creci, Poic* 
tiers, and Agincourt were gained. 

In the office of the Clerk of the Pella 
in the Exchequer, Dugdale perused nu- 
merous indentures of this kind, and he 
has made great use of them in the history 
which he published of the Baronage of 
England. A few extracts from that 
work will show something of the nature 
of these engagements. 
Michael Po^nings, who was at the 
3ittle of Creci, entered into a contract 
with King Edward III. to serve him 
with fifteen men-at-arms, four knights, 
ten esquires, and twelve archers, having 
an allowance of twenty-one sacks of the 
king's wool for his and their wages* 
Three years after the battle of Creci, 
King Edward engaged Sir Thomas Ugh- 
tred to serve him in his wars bevond sea, 
with twenty men-at-arms and twenty 
archers on horseback, taking after the 
rate of 2002. per annum for his wages 
during the continuance of the war. In 
the second year of King Henry IV., Sir 
William Willoughby was retained to at- 
tend the king in his expedition into 
Scotland, with three knights besides him- 
self, twenty-seven men-at-arms, and one 
hundred and sixty-nine archers, and to 
continue with him from June 20th to the 
13th of September. When Henry V. 
had determined to lead an army into 
France, John Holland was retained to 
serve the king in his " voyage royal" into 
France for one ^loioXe ^«:ax, -w.^ Vsttj 
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uea-at-anns and one hundred archers, 
whereof the third part were to be foot- 
men, and to take shipping at Southamp- 
ton on the 10th of May next following 
In the 12th of Henry VII., John Grey 
was retained to serve the king in his wars 
in Scotland, under the command of Giles, 
Lord Daubeney, captain-general of the 
king^s army for that expedition; with 
one lance, four demi-lances, and fifty 
bows and bills, for two hundred and 
ninety miles ; with one lance, four demi- 
lances, and fifty bows and bills, for two 
hundjred and sixty-six miles; and with 
two lances, eight demi-lances, and two 
hundred bows and bills, for two hundred 
miles. These were nearly half what is 
now the usual complement of a regiment. 
Troops thus levied, together with fo- 
reign mercenaries, make the nearest ap- 
S roach that can be discovered in English 
istory to a permanent, or, as it is techni- 
cally called, a standing army. The king 
might, to the extent of his revenue, form 
an army of this description : but as to 
the other means of military defence or 
offence put into his hands, the persons 
engaged were only called into military 
service on temporary occasions, and soon 
fell back again into the condition of the 
citizen or agriculturist. But the king's 
power was necessarily limited by his 
revenue, and the maintenance of a per- 
manent force appears to have been little 
regarded by our early kings, since, before 
the reign of King Henry VII. it does not 
appear that the kings had even a body- 
guard, much less any considerable num- 
ber of troops accoutred and ready for 
immediate action at the call of the king. 
In modem times, Charles VII. of France 
(1423-1461) first introduced standing 
armies in Europe : this policy was gra- 
dually imitated by the otlier European 
states and is now a matter of necessity 
and of self-defence. In England, pro- 
bably in a great degree owmg to her 
insular situation, this took place later 
than in most continental countries. Still 
the example of the continental states, a 
sense of the great convenience of having 
always a body of troops at tsommand, and 
the change m the mode of warfare ef- 
fected by the introduction of artillery, 
wliicb brought military operations ir'Uhui 



the range of science, and made fhem 
more than b^ore matters which required 
much time and study in those who had tn 
undertake tiie direction of any large body 
of men, led to the establishment of a per- 
manent army, varying in numbers with 
the dangers and necessities of the time. 

The few troops who formed the royal 
guard were the only permanent soldiers 
in England before the civil wars. The 
dispute between Charles I. and his par- 
liament was about the command of the 
militia. Charles II. kept up about 5000 
regular troops as guar(&, and to serve in 
the garrisons which then were established 
in England. These were paid out of the 
king's own revenue. James II. increased 
them to 30,000; but the measure was 
looked on with great jealousy, and the 
object was supposed to be the destruc- 
tion of the liberties of Englishmen. 
In the Bill of Rights (1689) it was de- 
clared that the raising or keeping a 
standing army within the kingdom, in 
time of peace, unless it be with consent 
of parliament, is against law. An army 
varying in its numbers has ever since 
been maintained, and is now looked on 
without apprehension. It is raised by the 
authority of the king and paid by him : 
but there is an important constitutional 
check on this part of the royal preroga- 
tive in the necessity for acts of parliament 
to be passed yearly, in order to provide 
the pay and to maintain the discipline, 
[Mutiny Acrr.l 
ARMIES. [Military Force.] 
ARRAIGNMENT. This word is de- 
rived by Sir Matthew Hale from arrai' 
soner, aa rationem ponere, to call to account 
or answer, which, in ancient law French, 
would be ad-resoneTf or, abbreviated, ar 
resner. Conformably to this etymology, 
arraignment means nothing more tSin 
calling a person accused to the bar of a 
court of criminal judicature to answer 
formally to a charge made against him. 
The whole proceeding at present consists 
in calling upon the prisoner by his name^ 
reading over to him the indictment upon 
which he is charged, and demanding of' 
him whether he is guilty or not guilty. 
Until very lately, if the person accused 
pleaded that he was not guilty, he waa 
askedi W«i V^ ^q\M. V^ tned; to whicii 
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^vestioB the usual answer was, " By God 
and mj oountrY.** Bat by a late statute 
(7 & 8 Geo. IV. c. 28, sec. 1) this form 
'was abolished; and it was enacted, that 
** if any person, not having privilege of 
peerage, being arraigned upon an indict- 
ment fiv treason, felony, or piracy, shall 
plead * Not guilty,' he shall, without any 
farther Ibrm, be deemed to have put him- 
self upon the country for trial, and the 
coart shall, in the usoal manner, order a 
jury Ibr the trial of such person accord- 

The arndgnment of a prisoner is 
branded upon the plain principle of jus- 
tice, that an acoosed person should be 
called upon fer his answer to a charge 
befinre he is tried or punished fer it That 
this was a necessary form in English 
criminal law at a verr early period ap- 
pears from the reversal in parliament of 
the judgment given against the Mortimers 
in die ragn of Edward II., which Sir 
Matthew mle calls an " excellent record." 
One of the errors assigned in that judg- 
ment, and upon whidi its reversal was 
£mnded, was as follows : — ** That if in this 
realm any subject of the king hath 
ofiBended against the king or any other 
person, by reason of wluch offence he 
may lose life or limb, and be thereupon 
bnxij^t before the justices for judgment, 
be ought to be called to account {poni 
ratiam), and his answers to the chai^ to 
be heard before proceeding to judgment 
aguns^ him ; whereas in tms record and 
proceedings it is contained that the pri- 
soners were adjudged to be drawn and 
hai^^ed, without luiving been arraigned 
{arrauU^ thereupon, or having an oppor- 
tamty of answering to the charges made 
against Aem, contrary to the law and 
custom of this realm." (Hale's Pleas of 
the Crown, book ii. c 28.) 

The ceremony of the prisoner holding 
uphiB hand upon arraignment is merely 
adopted for -the purpose of pointing out to 
the court the person who is called upon to 
plead. As it is usual to place several 
prisoners at the bar at the same time, it 
18 obviously a convenient mode of direct- 
fag the eyes of the court to the individual 
who is addressed by the officer. In the 
case of Lord Stafford, who was tried for 
lu^ treason in 1680, on the charge of 



being concerned in the Popish plot, die 
prisoner objected, in arrest of judgment 
that he had not been called on to hold up 
his hand on his arraignment; but the 
judges declared the omission of this fenn 
to be no objection to the validity of the 
trial. (Howell's StaU Driais, voL viL 
p. 1555.^ 

' ARREST, PERSONAL. [Debt.] 
ARRESTMENT in the law of Scot- 
land is a process by which a creditor may 
attach money or moveable property whica 
a third party holds for behoof of his debtor. 
It bears a general resemblance to foreign 
attachment by the custom of London. 
^Attachment.] The person who uses it 
IS called the arrestor ; he in whose hands 
it is used is called the arrestee, and the 
debtor is called the common debtor. It is 
of two kinds, arrestment in execution and 
arrestment in security. The former can 
proceed only on the aecree of a court, on 
a de^ which contains a clause of regis- 
tration, for execution, or on one of those 
documents, such as bills of exchange and 
promissory notes, which by the practice 
of Scotland are placed in the same position 
as deeds having a clause of registration. 
Arrestment in security is generally an in- 
cidental procedure in an action for the 
constitution of a debt ; but it may be ob- 
tamed from tiie Bill Chamber of the Court 
of Session on cause shown, as a method of 
constituting a security for a debt not yet 
due. This latter class of arrestments is 
under the equitable control of the judge 
who issues it ; and it is a general prin- 
ciple that it cannot be obtained unless the 
claimant show that circumstances have 
occurred which have a tendency to make 
his chance of payment less than it was at 
the time when he entered into the engage- 
ment with his debtor. An arrestment 
may be recalled on it being shown that it 
should not have been issued, and an ar- 
restment in security may be ** loosed " on 
the debtor finding security for the pay- 
ment of his debt An arrestment in exe- 
cution expires on the lapse of three years 
from the date of its execution, and an ar- 
restment in security, on the lapse of three 
years from the day when the debt becomes 
due. In the meantime, the person in 
whose hands the process \& \ij&fta,\&\\8Uc^ft 
in damages if be part Viii);!^^ y^qi^x^ 
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trrested, but it cannot be attached after 
be has parted with it, in the hands of a 
bond-fide holder. The arrestment is made 
effisctual for the payment of the debt by an 
action of Forthcoming, in which the com- 
mon debtor is cited. It concludes for 
payment of the money if the arrestment 
be laid on money, or for their sale for 
behoof of the creditor if it be laid on other 
moveable goods. The arrestee may plead 
against the <^arrestor whatever defence he 
might have had against the common 
debtor. The authority of the local courts 
was enlarged in regard to arrestments 
and the process was generally regulate^ 
by the 1 & 2 Vict. c. 1 14, The practice 
on this subject will be found in Darling's 
•Powers and Duties of Messengers-at-, 
Arms.' 
ARSOJf. [Malicious Injuries.] 
ARTICLES OF WAR. CMutint 
Act* 1 

ASSENT, ROYAL. When a bill has 
passed through all its stagjes in both 
houses of parliament, if it is a money 
bill, it is sent back to the charge of the 
officers of the House of Commons, in 
which it had of course originated ; but if 
not a bill of supply, it remains in the 
custody of the clerk of the enrolments in 
the House of Lords. The royal assent is 
always given in the House of Lords, the 
Commons, however, being also present at 
the bar, to which they are summoned by 
the Black Rod. The king may either be 
present in person, or may signify his 
assent by letters patent under the great 
seal, signed with his hand, and commu- 
nicated to the two houses by commis- 
sioners. Power to do this is given by 
83 Henry VIII. chap. 21. The commis- 
sioners are usually three or four of the 
great officers of state. They take their 
seats, attired in a peculiar costume, on a 
bench placed between the woolsack and 
tue throne. When the king comes in 
person, the clerk assistant of the parlia- 
ment waits upon his Majesty m the 
robing-room before he enters me house, 
reads a list of the bills, and receives his 
commands upon them. During the pro- 
gress of a session, the royal assent is 
usually given by a commission under the 
great seal issued for that purpose. In 
strict compliance with 33 Henry YUl. 



c. 21, the commission is "by the king 
himself signed with his own himd^" and at- 
tested by the derk of the crowni in Chan- 
cery. I&ring the last iUness of George rV. 
an act was passed to appoint one or taiore 
person or persons, or any one of them. 
So affix in me king*is presence, and by his 
Majesty's command ^ven by word of 
mouth, his Majesty's signature by means 
of a stamp. When the king comes down 
in person, he is seated on the throne, 
robed and crowned. The royal assent is 
rarely given in person, except at the end 
of a session; but bills for mak^ing pro- 
vision for tbe honour and dignity of the 
crown, sucB as settling the bills f6r the 
\iivil lists, haVe generallv been assented to 
by the king in person .Immediately after 
they have passea both houses. When tiie 
bill for supporting the dignity of Queen 
Adelaide received the. royal assent in. the 
usual form, in August, 1836, she was pre- 
sent, attended by one of the ladies of the 
bed-chamber and her maids of honour, and 
sat in a chair placed on a platform raised 
for that purpose. After me royal assent 
was pronounced, the queen stooii up and 
made three curtesies, one to the king, one 
to the lords, and one to the commons. 
The bills that have been left in the House 
of Lords lie on the table; the bills of 
supply are brought up from the Commons 
by the Speaker, who, in presenting them, 
especially at the end of a session, is ac- 
customed to accompany the act witii a 
short speech. In these addresses it is 
usual to recommend that the money which 
has been so liberally supplied by his 
Majesty's faithful Commons should be 
judiciously and economically expended; 
and a considerable sensation has been 
sometimes made by the emphasis and 
solemnity with which this advice has 
been enforced upon the royal ear. The 
royal assent to each bill is annoxmced by 
the clerk of the parliaments. " When her 
Majesty gives her assent to bills in per* 
son, the clerk of the crown reads th# 
titles, and the clerk of the parliament 
makes an obeisance to the throne, and 
then signifies her Majesty's assent A 
gentle inclination, indicative of assent, is 
given by her Majesty, who has alreadv 
^veu her commands to the clerk aa^s^ 
«aA** iJ&a.Y^ Low), ^c. oj VwlvmaiCi 
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After the title of tlie bills is read by the 
derk of the erown, the derk of the 
pBriiaTngat aays, if it is a bill of supply, 
whidi leoeiyes &e loyal assent before 
all other bills, **Le rot (or la reyne) re- 
marcie ces bom ntjets, accepte lew bene' 
tfolenee, et ainn leveuUf* if any other 
ppblic biU, " Lerai le veuUf* if a pilyate 
mil, ** SoUfait comtne il est detir€e** In 
an act of grace or pardon, whidi has 
the royal assent before it is laid before 
parliament, where it is only read once 
in each hoose, and where, although it 
may be rejected, it cannot be amended, 
there is no ftirther expression of the 
royal assent, but, haying read its title, 
^ derk of the parliament says, ** Lee 
Prelate, SeigneurSj et Comnmnes^ en ce 
preeent parliament assemble j au nom de 
ttmte voe autree sujets, remercient trie 
huaAlement vottre majesty, et prient a 
Dieu V0U8 danner en sant^ bonne vie et 

When the royal assent is refused to 
a billf the form of announcement is Le 
rot a^aviaera. It is probable that in for- 
mer times these words were intended to 
mean what they express, namely, that 
the king would take the matter into con- 
sideratioD, and merely postponed his de- 
dsioa for the present; but the necessity 
of refusing a bill is remoyed by the con- 
stitutional principle that the crown has 
DO will except that of its ministers, who 
only retain their situations so long as 
they exyoy the confidence of parliament 
There has been no instance of the rejec- 
tion W the crown of any bill, certiunly 
not of any public biU, which had passed 
through parliament, for man^ years. It 
is commonly stated, eyen m books of 
good authority (for instance, in Chitt^s 
edition of Blackstone), that the last m- 
stanoe was the rejection of the bill for 
triennial parliaments by William III. 
In 1698. Tindal, in his continuation 
ni Rapiiiy says, ** The king let the bill 
lie on the table for some time, so that 
men's eyes and expectations were much 
fixed on the issue of it; but in conclu- 
sion he refused to pass it, so the session 
coded in an ill humour. The rejecting 
a bill, though an unquestionable right of 
the crown, has been so seldom practised, 
that the two houses Are apt to ibmk it a 



hardship when there is a bill denied.** 
But another instance occurred towards 
the dose of the same year, which was 
more remarkable, in consequence of its 
bein^ followed by certain proceedings in 
parlmment, whicn was sitting at the time. 
This was the rejection of me bill com- 
monly c&lled the Place Bill, the object of 
which was to exclude all holders of 
offices of trust and profit under the crown 
from the House of Commons. It was 
presented to the king along with the 
Land-tax Bill ; and the day iSter he had 
assented to the one and rejected the other, 
the House of Commons, haying resolyed 
itself into a grand committee on the state 
of the nation, passed the following reso- 
lution : — ** That whoeyer adyised tl^ king 
not to giye the royal assent to the act 
which was to redress a grieyance, and 
take off a scandal upon &e proceedings 
of the Commons in parliament, is an 
enemy to their majesties and the king- 
dom ; and that a representation be made 
to the king, to lay before him how few 
instances haye been in former reigns of 
denying the royal assent to bills for re- 
dress of grieyances ; and the grief of the 
Commons for his not haying giyen the 
royal assent to seyeral public bills, and in 
particular to this bill, which tends so 
much to the clearing the reputation ot 
this house, after their haying so freelv 
yoted to supply the public occasions. 
An address conformable to the resolution 
was accordingly presented to his Majesty 
by the whole house. The king returned 
a polite answer to so much of the address 
as referred to the confidence that ought 
to be presenreu between himself and the 
parliament, but took no notice of what 
was said about the rejection of the bill. 
When the Commons returned from the 
royal presence, it was moved in the house 
** That application be made to his Majesty 
for a further answer ;" but the motion was 
negatiyed by a majority of 229 to 28. 

Mr. Hatsell, in the second volume of 
his Precedents (edition of 1818), quotes 
other instances of subsequent date to this* 
The latest which he discoyered was the 
rejection of a Scotch militia bill by Queen 
Anne in 1707 ; and this is also the latest 
mentioned in Mr. "Mla^s x^cfexA. -wot^. 
In former tames the letos^ oi ^^ x^^ 
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anent was a common occurrence. Queen 
Elizabeth once at tiie end of a session, out 
of ninety-one bills which were presented 
to her, rejected forty-eight. 

It is the royal assent which makes a 
bill an act of parliament, and gives it the 
force of a law. As by a legal fiction the 
laws passed throughout a whole session 
of parliament are considered as forming 
properly only one statute (of which what 
are popularly called the separate acts are 
only so many chapters), it used to be a 
matter of doubt whether the royal assent, 
at whatever period of the session it might 
be given, did not make the act operative 
firom the beginning of the session, when 
no day was particularly mentioned in the 
body of it as that on which it should 
come into effect In order to settle this 
point, it was ordered by 33 Greorge 
III. c 13, that the clerk of parliament 
should for the Aiture endorse on every 
bill the day on which it received the 
royal assent, and that from that day, if 
there was not in it any specification to 
the contrary, its operation should com- 
mence. 

It appears that the several forms of 
words now in use are not, as has been 
sometimes stated, exactly tiie same that 
have been employed in this ceremony 
from the first institution of parliaments. 
For instance, it is recorded that Henry 
VII. gave lus assent to the bill of at- 
tainder passed in the first year of his 
reign (1485) against the partisans of 
Bichard III. in me more emphatic terms, 
Ze roy le voet, en toutz pointz. On some 
occasions, of earlier date, the assent is 
stated to have been given in English. 
Thus, to a bill of attainder passed against 
Sir William Oldhall in 1453 (the 31st of 
Henry VI.), the clerk is recorded in the 
KoUs of Parliament to have announced 
his Majesty's assent as follows: '*The 
king voile that it be hadde and doon in 
maner and forme as it is desired." And 
in 1459, in the case of an act of attainder 
against the Duke of York, the Earls of 
Salisbury, Warwick, and others, the same 
king gave his assent in the following 
form : — ** The king agreeth to this act, so 
that by virtue thereof he be not put from 
Jus prerogative to show such mercy and 
grace as shall please his highness, accord- 



ing to his regalie and dignitie, to any 
person or persons whose names be ex- 
pressed in this act, or to any other that 
might be hurt bv the same." 

In the time of the Commonwealth, an 
English form was substituted for those in 
Norman-French, which had been pre- 
viously and are now in use. On the Ist 
of October, 1 656, the House of Commons 
resolved " that when the Lord Protector 
shall pass a bill, the form of words to be 
used shall be these, The Lord Protector 
doth consent" In 1 706, also, a bill passed 
the House of Lords, and was r^id a se- 
cond time in the House of Commons, for 
abolishing the use of the French tongue 
in all proceedings in parliament and 
courts of justice, in which it was directed, 
''that instead of Le roy le veult, these 
words be used, TJie king answers Be it 
80 ; instead of Soitfait comme il est desire, 
these words be substituted. Be it tu is 
prayed; where these words, Le roi re^ 
mercie ses bona sujets, ixccepte leur bens' 
volence^ et ainsi le veuUt have been used, 
it shall hereafter be, Tfie king thanks his 
good subjects, accepts their benevolence, emd 
answers Be it so ; instead of Le roi kavi- 
sera, these words. The king-will consider 
of it, be used." " Why this bill was re- 
jected by the Commons," says Hatsell, 
"or why its provisions with respect to 
proceedings in parliament were not 
adopted m an act which afterwards 
passed in the year 1731, 'That all pro- 
ceedings in courts of justice should be in 
English,' I never heard any reason as- 
signed." For further information on this 
subject, see Hatsell's Precedents, espe- 
cially vol. ii. pp. 338-351 (edition of 
1818) ; also May's Treatise upon the Law, 
Privileges^ Proceedings, ami Usage (f 
Parliament, 1844. 

ASSEMBLY, GENERAL, OF SCOT- 
LAND. [General Assembly.] 

ASSEMBLY, NATIONAL. [States- 
General "1 

ASSEMBLY OF DIVINES. [West- 
minster Assembly.] 

ASSESSED TAXES. [Taxes.] 

ASSESSOR. The word assessor is 

Latin (ad-^sessor), and signifies one who 

sits by tbe side of another. An assessor 

was one who was learned in the law, and 

\ eal "b^ «i iQa;^V»Xfe tie Q>^<st tui^^tlonary, 
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nch as the goyemor of a proyince (Pne- 
aes). to aid him in the discharge of the 
judicial duties of his office. It is stated in 
the Diaest, i. tit 22, ** De Officio Asses- 
somm, "that all the duties of assessors, 
by which the learned in the law discharge 
their ftinctions, lie pretty nearly in the 
following matters: cognitiones, postula- 
tiones, libelli, edicta, decreta, Epistolse." 
The Latin words are here retained, be- 
cause they cannot be correctly rendered 
by single equiyalents in English. This 
passa^ shows that they were persons 
aoqnamted with the law, who aided in the 
discharge of their duties those ftinction- 
aries frbo required such assistance. A 
woi^ of the learned Jurist Sabinus is 
referred to by Ulpian {Dig, 47, tit. 10, 
L 6\ which appears from the title to haye 
trei^ed of the duties of assessors. An 
instance is mentioned in Suetonius ( Galboj 
14) of a man being raised from the office 
of assessor to tiie high dignity of Prs- 
feotus Prsetorii. The Emperor Alexan- 
der Severus gaye the assessors a salary. 
(Lampridius, Alex, Severus, 46.) In the 
later empire assessors were also called 
Condliani, Juris studiosi, and Comites. 
It is conjectured by Savisny {Creschichte 
de8 Bffm, Rechts im Mittelalter, i. 79) that 
as the old forms of procedure gradually 
fell into disuse, the assessors took the 
place of the judices ; or in other words, 
became Judices. Originally the assessor 
did not pronounce a sentence ; this was 
done by the magistrate or person who pre- 
tided. (See the passage in Seneca, De 
JhmquuL c. 3.) 

Two officers called assessors are elected 
by the burgesses in all municipal bo- 
roughs, annually on the 1st of March. 
The qtudifications are the same as those 
of a councillor ; but actual members of 
the council, the town-clerk, and treasurer 
are ineligible. In corporate towns diyided 
into wards, two assessors are elected for 
each ward. The duty of the assessors is 
to revise the burgess lists in conjunction 
with the mayor, to be present at the elec- 
tion of councillors, and to ascertain the 
result of elections. (5 & 6 Will. IV. c. 76.) 
The word assessor is not usually applied 
in this country to those whose duty it is to 
assess the yalue of property fur local or 
public taxation. This is usually done by a 
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sunreyor," who adds this duty inci- 
dentally to his general priyate business. 
Under the Insoiyent Act (7 & 8 Vict. c. 
96) an assessor may be appointed for 
inferior courts, who has power to award 
imprisonment in cases of fraudulent debt^ 

ASSESSOR. In Scotiand the ma^ 
trates of corporate burghs who exercise 
judicial powers, generally employ some 
professional lawyer to act as their asses- 
sor. It is his duty to sec that the proper 
judicial control is exercised oyer the pre- 
paration of the pleadings, and to nuik« 
out drafts of the judgments. 

ASSETS (from me Norman French 
assetz, sufficient) is the real and personal 
property of a party deceased, which, 
either in the hands of his heir or deyisee, 
or of his executor or administrator, is 
chargeable with the payment of his debts 
and le^cies. Assets are either personal 
or real. Personal assets comprehend 
goods, chattels, debts, and deyoWe on the 
executor or administrator; and assets 
(including all real estate) descend to the 
heir>at-law, or are deyised to the deyisee 
of the testator. Assets are also distin- 
guishable into legal, or such as render the 
executor or heir liable to a suit at com- 
mon law on the part of a creditor, and 
equitable, or such as can only be rendered 
available by a suit in a court of equity, 
and are subject to distribution and mar- 
shalling among creditors and legatees, ac- 
cording to the equitable rules of that court 

ASSIENTO TREATY; in Spanish, 
EL ASIENTO DE LOS NEGROS, 
and EL PACTO or TRATADO DEL 
ASIENTO, that is, the compact for the 
farmmg, or supply, of negroes. It is 
plain that the word Assiento, though oc- 
casionally signifying an assent or agree- 
ment, cannot, as is sometimes stated, have 
that meaning in this expression. Spain, 
having littie or no intercourse with those 
parts of Africa from which slaves were 
obtained, used formerly to contract with 
some other nation that had establishments 
on the western coast of that continent for 
the supply of its South American posses- 
sions with negroes. Such treaties were 
made first with Portugal, and afterwards 
with France, each of which countries, in 
consideration of enjoying a monopoly of 
the supply of negroes \o Vk<& ^t^ Kmftp 
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rican dcmiinions of Spain, agreed to pay 
|o that crown .a oertain sum for each 
negro imported. In both caaes the Aa- 
siento was taken by a commercial asso- 
ciation in France— by tiie Gninea Com- 
pany, which thereupon took the name of 
the Assiento Company (Compagnie de 
TAssiente). Both the Portogaese com- 
pany and the French were ruined by their 
contract. At the peace of Utrecht, in 
1713, the AssientOy which the French had 
held since 1702, was transferred to the 
English for a period of thirty years. In 
addition to the exclusive right of import- 
ing negroes, the new holders of the con- 
tract obtiuned the privilege of sending 
every year a ship of 500 (afterwards 
raised to 600) tons to Spanish .America, 
with goods to be entered and disposed of 
on payment of the same duties which 
were exacted from Spanish subjects ; the 
crown of Spain, however, reserving to 
itself one-fourth of the profits, and five 
per cent on the remaining three-fourths. 
The contract was given by Queen Anne 
to the South Sea Company, which, how- 
ever, is understood to have made nothing 
by it, although it was calculated that 
there was a profit of cent per cent, ifpon 
the goods imported in the annual snip, 
which usually amounted in value to about 
300,000/. So much of this sum as fell to 
the share of the Company was either 
counterbalanced by the loss attendant on 
the supply of the 4800 negroes which 
they were bound to provide every year, 
or went chiefly into the pockets of their 
South American agents, many of whom 
in a few years made large fortunes. The 
war which broke out in 1739 stopped the 
further performance of this contract when 
there were still four years of it to run ; 
and at the peace of Aix-la-Chapelle, in 
1748, the claim of England to this re- 
mainder of the privilege was given up. 
Spain indeed complained, and probably 
with justice, that the greatest frauds had 
been all along conmiitted under the pro- 
vision of the treaty which allowed the 
contractors to send a shipload of goods 
every year to South America. It was 
alleged that the single ship was made the 
means of introducing into the American 
markets a quantity of goods amounting to 
several times her own cargo. The public 



feeling in Spun had be^n so Mrongly es 
cited on the subject of this abuse, that it 
would have been very difficult to obtato 
the consent^ tiiaf country to a renewal 
of the treaty. 

ASSI6NAT. One of the earUest 
financial measures of the Constitaenl 
Assembly, in the French tevolutioii, mm 
to appropriate to national purposes the 
landed property of the clergy, which, 
upon the proposition of Mixab^n, wasy 
b^ a large majority, dedaredf to be at the 
disix)sition of the state. (Thiers, JSta- 
toire de la Revolution Frangaiae, voL L 
p. 194, 2nd ed.) Shortly afterwards, the 
assembly, desirous to profit by this me»* 
sure, decreed the sale of lands belonging 
to the crown and the clergy to the amount 
of 400 millions of francs, or about sixteen 
millions sterling (lb. p. 212). To sell at 
once so large a portion of the surfiu» of 
France, without lowering the [nioe of 
land by overloading the market to sudi 
an unexampled extent (Thiers, vol. viL 
p. 377), and moreover in a time of mis- 
trust, insecurity, rapid political change, 
and almost of civil war, was an object of 
no very easy attainment. It was first 
proposed that the lands should be trans* 
ferred to the municipalities, whidi, not 
being provided with ready money, might 
give the state a bond or security for the 
price, and the state would pay its credi- 
tors with these securities, which could, 
in process of time, be realised, ^as the mu- 
nicipalities were able successively to sell, 
at an advantageous price, the lands thus 
made over to them. The holders of the 
securities would thus hav^a claim not on 
the government, but on the municipal 
bodies, which would be compellable by 
process of law to pay ; and ^e creditor 
might moreover extinguish the debt by 
buying the lands when put up to sale, 
and by ofierinff the security in payment 
But it might nappen that the holder of 
such securities would be unable to realise 
them, and might not be willing to pur- 
chase any of the lands of the state : in 
order, therefore, to obviate this objection 
to the securities in question, it was pro- 
posed that they should be transferable 
and be made a legal tender. 

There was also another motive fer the 
adoption of this latter expedient In oun* 
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sequence of die irant of oonfidenoe and 
stagnation of trade which prevailed in 
Fruioe at this time, money had become 
extremely scarce, and mudi of the cor- 
rmt ooin had been withdrawn ftam dr- 
enlation; the king and <}neen had even 
becA Ibreed to send their plate to the 
mint. (Thiers, vol. i. p. 100.) Under 
iieae drOmistanoes it was determined to 
israe a papeinnoney, based on the secority 
of the nnmld lands belonging to the state. 
The notes thus issued (eadi of which 
was for 100 francs, eqiud to 4/.) were 
called cusMwots, as representing land 
which might be transferred or assigned 
to Uie holder ; and all notes which came 
back in this manner to the government in 
payment for national lan£ were to be 
cancelled. They moreover bore an £a- 
terest by die day, like English Exchequer- 
bills. The object of this measure was, 
therefore, to obtain the full value of the 
oonfiscated lands of the clergy (which in 
the actual state of France was impos- 
sible), and to supply the deficiency of 
coin In the drculation (arising from a 
fe^ng of insecurity) by a forc3 issue of 
inconvertible paper-money, which, as was 
predicted by M. de Talleyrand, the Bi- 
shop of Autnn, would inevitably be de- 
predated, and cause misery and ruin to 
the holders of it (Thiers, vol. i. p. 
2dd-7, and note xviiL p. 382.) The firet 
issue of assignats was to the amount of 
400 millions, bearing interest: shortly 
afterwards 800 millions in addition were » 
issued, but without the liability to pay 
mterest (lb. p. 256]). The last of these 
isBiieB was made in September, 1790. 
But as, in the be^nning of the following 
year, the Legislative Assembly sequestered 
the fooper^ of all the emigrants, a nu- 
aeroos and wealthy class, for the benefit 
of the state (Thiers, vol. ii. p. 51), it 
was thought that the amount of the nar 
tional securities having been increased, 
the issues mi^ht be safely increased like- 
wise: accordm^^, in September, 1792, 
although 2500 millions had been already 
issued, a fresh issue, to the amount of 
200 millions, was ordered by the Con- 
vention. (Thiers, voL iii. p. 151.) To- 
wards the end of this yeaW" the double 
effects of the general insecurity of pro- 
perty and person, and of the depreciation 



of assignats caused by their over-issue^ 
was Mt in the high price of com, and 
the unwillingness of tne fanners to sup- 
ply die markets with provisions. Wholly 
mistaking the causes of this evil, the vio- 
lent revolutionary part^ clamoured fbr 
an assize, or fixed maximum of prices, 
and severe penalties against (tccapareurSf 
or engrossers, in order to check the ava- 
rice and unjust gains of the rich farmera. 
The Convention, however, though pressed 
both l^ foctious violence and open in- 
surrection, refused at this time to regu- 
late prices by law. (Thiers, vol. iii. p. 
311-7.) Prices, however, as was natural, 
still continued to rise ; and although com 
and other necessaries of life were to be 
had, their value, as represented in the 
depreciated paper currency, had been 
nearly doubled: the washerwomen of 
Paris came to the Convention to com- 
plain that the price of soap, which had 
formerly been 14 sous, hsui now risen 
to 30. On the other hand, the wages of 
labour had not risen in a corresponding 
degree (see Senior on Some Effects of 
Government Paper, p. 81): so that the 
evils arising from die depreciation of the 
assignats greati^ aggravated the poverty 
and scarcity which would under any dr- 
cumstances have been consequent on the 
troubles and insecuriiy of a revolution. 
The labouring classes accused the rich, 
the engrossers, and the aristocrats, of the 
evils which they were suffering, and 
demanded the imposition of a maximum 
of prices. Not only, however, in the 
Convention did the most violent demo- 
crats declare loudly against a maximum, 
but even in the more popular assembly of 
the Commune, and the still more demo- 
cratic club of the Jacobins, was this mea- 
sure condemned, fluently amidst the 
yells and hisses of the galleries. As the 
Convention refused to give way, Marat 
in his newspaper recommended the pil- 
la^ of ihe shops as a means of lowermff 
prices — a measure immediately adopted 
by the mob of Paris, who began by in- 
sisting to have goods at certain fixed 
prices, and ended by taking the goods 
without paying for them. (Thiers, vol. 
iv. p. 38>52.) These and other tumults 
were, however, appeased, partly by the 
interference of the military, aad i^ostl'i 
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by the earnest remonstrances of the aa< 
thorities : l)ut the evil still went on in- 
creasing; com diminished in quantity 
and increased in price; the national 
lands, on account of the uncertainty of 
their title and the instability of the go- 
yemment, were not sold, and thus the 
number of assignats was not contracted,' 
and they were continually more and 
more depreciated. 

At length the Convention, thinking 
that the depreciation might be stopped by 
laws, made it penal to exchange coin for 
paper, or to agree to give a higher price 
if reckoned in paper than if reckoned in 
coin. Still the over-issue had its natural 
efifects : in June, 1793, one franc in ulver 
was worth three francs in paper ;_in Au- 
gust it was worth six. Prices rose still 
higher; all creditors, annuitants, and 
mortgagees were defrauded of five-sixths 
of their legal rights ; and the wages of the 
the labourers were equal in value only to 
a part of their former earnings. The 
Convention, unable any longer to resist, 
in May, 1793, passed a decree which 
compelled all formers to declare the 
quantity of com in their possession, to 
take it to the markets, and sell it there 
only at a price to be fixed by each com- 
mune, according to the prices of the first 
four months of 1793. No one was to 
buy more com than would suffice for a 
month's consumption, and an infraction 
of the law was punished by forfeiture of 
the property bought and a fine of 300 to 
1000 francs. The trath of the declara- 
tion might be ascertained by domicili- 
ary visits. The commune of Paris also 
regulated the selling of bread : no person 
could receive bread at a baker's shop 
without a certificate obtained from a re- 
volutionary committee, and the quantity 
was proportioned to the number of the 
family. A rope was moreover fixed to 
the door of each baker's shop, so that as 
the purchasers successively came, they 
might lay hold of it, and be served in 
their just order. Many people in this 
way waited during the whole night ; but 
the tumults and disturbances were so 
great that they could often only be ap- 
peased by force, nor were they at all <u- 
minished by a regulation that the last 
comers should be served first. A similar 



maximum of prices was soon established 
for all other necessaries, such as meat» 
wine, vegetables, wood, salt, l€$ather,i 
linen, woollen, and cotton goods, &c.; 
and any person who refused to sell them 
at the legal price was punished with 
death. Other measures were added to 
lower the prices of commodities. Every 
dealer was compelled to declare the 
amount of his stock ; and any one who 
^ve up trade, after having been engaged 
m it for a year, was imprisoned as a sus- 
pected person. A new method of regu- 
lating prices was likewise devised, by 
which a fixed sum was assumed for the 
cost of production, and certain per-oent- 
ages were added for the expense of car- 
nage, and for the profit of the, wholesale 
and retail dealers. The excessive issue 
of paper had likewise produced its natural 
consequence, over-speculation, even in 
times so unfavourable for commercial 
undertakings. Numerous companies were 
established, of which the shares soon rose 
to more than doable or treble their origi- 
nal value. These shares, being transKr^ 
able, served in some measure as a paper- 
currency; upon which the Convention, 
thinking that they contributed still fur- 
ther to discredit the assignats, suf^ressed 
all companies whose shares were trans- 
ferable or negociable. The power of 
establishing such companies was reserved 
to the government alone. 

In August, 1793, tiiere were in circu- 
lation 3776 millions of assignats ; and by 
a forced loan of 1000 millions, and by the 
collection of a year's taxes, this amount 
was subsequently reduced to less than 
two-thirds. The confidence moreover 
inspired by the recent successes of the 
republic against its foreign and domestic 
enemies, tended to increase the value of 
the securities on which the paper-money 
ultimately reposed: so that towards the 
end of 1793 the assignats are stated to 
have been at par. This efiect is attributed 
by M Thiers, in his 'History of the 
French Revolution' (vol. v. p. 407), to 
the severe penal laws against the use of 
coin : nevertheless we suspect that those 
who made this statement were deceived 
by false appearances, and that, neither 
at this nor any other time, not even al 
their first issue, did the real value of 
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iissignats agree with their nominal value. 
(Thiers, vol v. pp. 145-62, 196-208, 399- 
413.) However, this restoration of the 
paper^carren<^, whether real or apparent, 
was of very short duration, as the wants 
of the government led to a fresh issue of 
assignats: so that in June, 1794, the 
quantity in circulation was 6536 millions. 
By tlus lime the law of the maximum had 
become even more oppressive than at first, 
and it was found necessary to withdraw 
certain commodities from its operation. 
Nevertheless, the commission of pro- 
visions, which had attempted to perform 
the part of a commissariat for the whole 
population of France, began to interfere 
m a more arbitrary manner with the vo- 
luntary dealings of buyers and sellers, 
aiid to regulate not only the quantity of 
bread, but also the quantity of meat and 
wood which each person was to receive. 
(Thiers, vol. vi. pp. 146-51, 307-14.) 
Other arbitrary measures connected with 
the supply of the armv, as compulsory 
requisitions of food and horses, and the 
levying of large bodies of men, had con- 
tributed to paralyse all industry. Thus, 
not only had all commerce and all manu- 
&ctures ceased, but even the land was in 
many places nntilled. Afler the fall of 
Robespierre, the Thermidorian party (as 
it was called), which then gained the 
ascendency, being guided by less violent 
principles, and being somewhat more en- 
lightened on matters of political economy 
than their predecessors, induced the Con- 
vention to relax a little of its former policy, 
and succeeded in first excepting all foreign 
imports from the maximum, and after- 
wards abolishing it altogether. The 
transition to a natural system was, how- 
ever, attended with great difficulty and 
danger, as the necessary consequence of 
the change was a sudden and immense 
rise of the avowed prices; and trade hav- 
ing been so long prevented ftom acting for 
itself, did not at once resume its former 
habits; so that Paris, in the middle of 
winter, was almost in danger of starvation, 
and wood was scarcely more abundant 
than bread. As at this time the power 
of the revolutionary government to retain 
possession of the lands which it had con- 
fiscated and to give a permanently good 
title to purchasers, was not doubted, it 



is evident that a fear lest the national 
lands might not ultimately prove a valu- 
able security did not now tend tn discredit 
the assignats: their depredation was 
solely owing to their over-issue, as com- 
pared with the wants of the country, and 
their inconvertibility with the precious 
metals. The government however began 
now to find that, although it might for 
some time gain by issuing inconvertible 
paper in payment of its own obligations, 
yet when the depreciated paper came to 
return upon it in the shape of taxes, it 
obtained in &ct a very small portion of 
the sum nominally paid. Consequentiy 
they argued that, as successive issues de- 
preciated the currency in a regular ratio 
lyi hich however is very far from beine the 
case), it would be expedient to require a 
larger sum to be paid for taxes according 
to tiie amount of paper in circulation. It 
was therefore decreed that, taking a cur- 
rency of 2000 millions as the standard, a 
fourth should be added for eveir 500 
millions added to the circulation. Thus» 
if a sum of 2000 francs was due to the 
government, it would become 2500 francs 
when the currency was 2500 millions^ 
3000 francs when it was 3000 millions, 
and fo on. This rule however was only 
applied to the taxes and arrears of taxes 
due to the government, and was not ex- 
tended to payments made by the govern- 
ment, as to public creditors or public 
functionaries. Nor did it comprehend 
any private dealings between individuals. 
(Thiers, vol. vii. pp. 40-51, 132-41, 232-89, 
3^:8-85, 420-8.) Iniquitous as this regu- 
lation was, as employed solely in fiivour 
of the government, it would nevertheless 
have been ineffective if its operation had 
been more widely extended ; for the as- 
signats, instead of being depreciated only 
a fifth, had now fallen to the 150th part 
of their nominal value. The taxes beine 
levied in part only in commodities, and 
being chiefiy paid in paper, produced 
scarcely anything to the government; 
which had however undertfdsLen the task 
of feeding the city of Paris. Had it not 
in fact furnished something more solid 
than depreciated assignats to the fund- 
holders and public functionaries, they 
must have died of starvation. Many, in- 
deed, uotwithstandiu^ \)dl<^ %k»£X^ veA. 
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^^recarious supplies furnished by the gov- 
ernment, were threatened with me horrors 
of fiunine ; and numbeifs of persons threw 
themselves every evening into the Seine, 
iu order ix> save themselves fh>m this ex- 
tremity. (Storch» Economie Polit. vol* iv. 
pwl68.) 

To such a state of utter pauperism had 
the nation been reduced by tne mismanage- 
ment of its finances and ue ruin of public 
credit by the excessive issues of paper, 
that when the five Directors went to the 
Luxembourg, in October, 1795, Uiere was 
not a single piece of fhmiture in the ofSfi^. 
The doorkeeper lent them a rickety table, 
a sheet of letter-paper, and an inkstand, 
in order to enable them to write their first 
message to announce to the two Councils 
of State that the Directory was established* 
There was not a single piece of coin in 
the treasury. The assignats necessary 
for the ensuing day were printed in the 
night, and issued in the morning wet from 
the press. Even before the entry of the 
Directors into office, the sum in circulation 
amounted to 19,000 millions: a sum un- 
heard of in the annals of financial pro- 
fligacy. One of their first measures, 
however, in order to procure silver, was 
to issue 3000 millions in addition, which 
produced not much more than 100 million 
francs. 

In this formidable state of things, the 
next measure adopted was worthy of the 
violent and shortsighted administration 
from which it emanated. A forced loan 
of 600 millions was raised from the richest 
classes, to be paid either in coin, or in 
assignats at the hundredth part of their 
nominal value. So that if the current 
paper was 20,000 millions, a payment of 
200 millions would be sufficient to ex- 
tinguish the whole. The government 
however refused to sanction tms principle 
B8 a^nst itself; for in paying the public 
creditor, it gave the assignat the tenth 
part of its nominal value. The land-tax 
and tHe duties in fiirm were required to 
be paid half in kind and half in assignats ; 
the custom-duties, half in com and half 
in assignats. In the meantime, until the 
funds produced by this loan, which was 
enforced with great severity, could be at 
the disposition of the state, the government 
went on issmng assignats tiU they had 



absolutely lost all value, and had become 
waste-paper. It therefbre anticipated in 
resources by issuing promissory notes 
payable m specie. whe»i the forced loan 
should be collected, and with difficulty 
prevailed on bankers to discount them to 
the amount of 60 millions. At this time 
the Directory gave up the task of sapplY'* 
ing Paris with bread, and allowed the 
bakers' shops to be opened as before : an 
exception being made in favour of the 
indigent, and of fundholders and public 
functionaries whose annual incomes were 
not more than 5000 francs. The payment 
of the loan, however, went on slowly^ 
the produce of the government bills was 
exhausted, and iresh funds were required. 
Again the resource of assignats was re 
sorted to» and in two months the currency 
had been raised to 36,000 millions by tlie 
issue of 20,000 millions, which even to 
the government were not worth the 200tli 
part of their nominal value* 

By this time some new finandal ex- 
pedient became necessary. It was expected 
that, bv payments of taxes and of the 
forced loan to the government, the paper 
in circulation would soon be reduced to 
24,000 millions. It wa^ therefore de- 
termined to make a new issue of paper, 
under the name of mandats, to the amount 
of 2400 millions. Of this sum 800 mil- 
lions were to be employed in extinguish- 
ing 34,000 millions of asisignats, which 
were to be taken at a thirtieth part of 
their legal value : 600 millions were to 
be allotted to the public service, and the 
other 1200 millions retained in the public 
cofiers. These mandats were to enable 
any person who was willing to pay the 
estimated value of any of the national 
lands to enter at once into possession ; and 
therefore they furnished a somewhat 
better security than the assignats, as these 
could only be ofiered in payment at sales 
by auction ; and consequently the price 
of the lands rose in proportion to the de- 
preciation of the paper. The estimate of 
the lands having been made in 1790, was 
not true in 1795, at which time they had 
in some cases lost a half, in others two- 
thirds or three-fourths of their former 
value. The mandat of 100 francs, how- 
ever, at its first issue, was worth only 
, fifteen francs in silver ; and the Jneff 
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ti^erwas soon so much discredited, that 
it never got into general circulation, and 
iras not i£le to driye oat the cmned money, 
which was now almost nniTersally em- 
plojed in transactions between indi- 
Tidnals. The only holders of mandats 
were speenlators, who took them from 
the goremment and sold them to pnr- 
ehaf»8 of national lands. By this entire 
discredit of the coYemment-pa^r the 
prosperity of indiviauals had been in some 
measore restored, and trade rcTived a 
little £rom its long sleep. The goyem- 
ment was destitute of all resource; its 
agents xeoeiyed nothing but worthless 
pa|>er, and refused any longer to do their 
auties. The armies of the interior were 
in a state of extreme misery ; while those 
of Grermany and Ital^ were maintained 
ooly firum the countries where they were 
qaarteared. The military hospitals were 
shot, the gens-d'armes were not paid or 
equipped, and the liigh roads were in- 
fistecL with bands of robbers, who some- 
times even yentured into the towns. 

In a short time the goyemment were 
forced to abandon the mandats, as they 
had abandoned the assignats^ and to de- 
dare that tiiey should be receiyed in pay- 
ment of taxes and national lands only at 
their real yalne. Haying fallen to near 
a seyentieth of their ostensible yalue, 
th^ were, in the course of 1 796, returned 
to the goyemment in payment of taxes 
and for the purdiase of lands ; and with 
them ended the reyolutionary system of 
paper-money, which probably produced 
more wide-spreading misery, more sudden 
changes from comrort to poyerty, more 
iniquity in transactions both between in- 
diyidaals and tiie goyemment, more loss 
to all persons engaged in eyery depart- 
ment of industry and trade, more discon- 
tent, disturbance, profligacy, and outrage, 
than the massacres in September, ue 
war in La Yend^, the proscriptions in 
the proyinces, and all the sanguinary 
yioloioe of the Rei^ of Terror. 

From ihe extinction of the mandats to 
die present time the legal currency of 
France has been exclusiyeiy metallic. 
(Thiers, yol. yiii. pp. 86-9, 103-19, 158- 
62, 177, 183-91, 334-44, 423-4; Storch, 
Court d*JEcon, Pol, yol. iy. p. 164.) 
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ASSIGNEE— of a bankrapt [Ban&^ 

BUPT."] 

ASSIGNEE— of an insolyent debtor's 
estate. [iMsoLyENT Debtor.] 

ASSI6NE£>-of bill of lading. [Bill 
OF Lading.] 

ASSIGNEE of a lease is the party to 
whom the whole interest of the lessee is 
transferred by assignment, which assign-* 
ment may be made without the priyity oi* 
consent of the lessor, unless the lessee is 
restrained by the lease from assigning 
oyer. The assignee becomes liable to the 
lessor, from the date of the assignment^ 
for the payment of the rent and perform- 
ance of the coyenaots in the lease ; but 
such liability is limited to breaches of 
coyenant during the existence of the as- 
signee's interest, and maj be got lid of 
by assigning oyer all his interest, and 
this eyen to an insolyent ; for his liability, 
arising only from priyity of estate, that 
is, from the actual enjoyment of the pre- 
mises leased, ceases with such enjoyment * 
whereas the lessee remains liable to the 
rent and coyenants during the whole term. 
It results also from the circumstance of 
the assignee's liability arising from pri-^ 
yity of estate, that he is not liable to mere 
personal coyenants which the lessee may 
haye made with the lessor (as for instance, 
to build on premises not demised, or to 
pay a sum of money in gross), but only 
to such coyenants as run with the land, 
as for instance, coyenants to pay rent, to 
repair, to reside on the demised premises, 
to leaye part of the land in pasture, to 
insure premises situate within me weekly 
bills of mortality, to build a new mill on 
the site of an old one, &c. The assignee, 
in order to become liable to the coyenants, 
must take the whole estate and interest 
of the lessee ; for if the smallest portion 
is reserved, he is merely an under-lessee, 
and not responsible to the original lessor. 
The interest of the assignee must also be 
a legal, not merely an equitable interest ; 
and therefore if the lessee deyise the pre- 
mises leased to trustees in trust for A B, 
A B will not be chargeable as the assignee 
of the lessee's interest; The interest must 
also be an interest in lands or tenements ; 
for if a lease is made of chattels (as 
for instance of sheep or oowfi, 'whisli 
sometimes happens), «a<i^\^ie&fift <:Kn^ 
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iiant for himself and his assigns to redeliver 
them, the assignee is not liable to the 
owner on this covenant ; for there is no 
privity between the assignee and the 
owner, such privity only existing where 
the subject of the demise is real estate. 
Wilmot, C. J., says, in Bally v. Wells, 
" The covenant in this case is not colla* 
teral ; but the parties, that isj the lessor 
and assignee, are total strangers to each 
other, without any line or thread to unite 
and tie them together, and to constitute 
that privity which must subsist between 
debtor and creditor to support an action/' 
(Wilmot, 345.) The assignee may ac- 
quire his interest by operation of law, as 
well as by an actual assignment from the 
lessee, and therefore a tenant by elegitf 
who has purchased a lease under an ex- 
ecution, is liable as assignee to the lessor 
in respect of his privity of estate. 

ASSIGNEE. In the long leases pecu- 
liar to the agricultural system of ScoUand, 
the law affecting the right of transference 
to assignees has been held to be of pecu- 
liar importance. In an agricultural lease 
of ordinary length, assignees are excluded 
without stipulation; a lease beyond the 
ordinary length mav be assigned where 
there is no stipulation to the contrary. 
It is usual to divide such leases into periods 
of nineteen or twenty-one years, a lease of 
one such period being considered an ordi- 
nary, and a lease of two or more such 
penods being an improving lease and in 
Its nature assignable. A lease specially 
excluding assignees cannot be conducted 
for the benefit of the lessee's creditors 
should he become bankrupt, unless under 
the administration of the lessee himself. 
In leases of houses, gardens, or other 
premises not let for agricultural purposes, 
the right to assign is assumed, if not ex- 
cepted by stipulation ; but where the lease 
is for a particular purpose, the lessee 
cannot assign it for a totally different 
purpose : thus one who became tenant of 
a shop as a silk-mercer, was not allowed 
to assign his lease to an exhibiter of wax 
figures. 

ASSIGNMENT, a deed or instrument 

of transfer, the operative words of which 

are to "assign, transfer, and set over,*' 

and which transfers both real and per- 

mxiuJ property. Estates for life and es- 



tates for years are the principal interests 
in land which are passed by an asagn- 
ment ; and by the statute of Frauds and 
Perjuries (29 Charles II.) the assignment 
of such estates is required to be in writin|f. 
An assignment differs fix}m a lease, in 
being a transfer of the entire interest of 
the lessor ; whereas a lease is an estate 
for years taken out of a greater estate, 
creates the relation of landlord and tenant, 
and reserves to the lessor a reversion. I^ 
however, a deed in effect passes the whole 
interest of the tenant, it operates as an 
assignment, though it be in form a lease, 
and though it reserve a rent If A, hay^ 
ing a term of twenty years in land, grants 
to B the whole twenty years, reserving a 
rent : in such case B is assignee of uie 
whole term and interest, and not under- 
lessee to A ; and A, for want of having a 
reversion, cannot distrain for the rent 
' A, in such case, can only sue B for th^ 
rent as for money due upon a contract 
In all under-leases, therafore, it is ne- 
cessary that part of the original term should 
remain in the lessor : a day is sufficient 
(Sheppard's Touchstone, 266 ; Blackstone, 
Comm. V. ii. 326 ; Bacon, Ab. 7th edit, 
tit. Assignment. 

An Assignment of Goods, Chattels, &c. is 
frequently made by Bill of Sale. As to 
all ffoods and chattels in possession, no ob* 
jection ever existed to their transfer and 
assignment by deed of writing ; but with 
respect to things in action, choses in action, 
as they are technically called (as debts, 
for instance), according to an ancient 
rule of the common law, now considerably 
modified, they could not be assigned over 
by the parly to whom they were due, 
since the assignment pave to a third party 
a right of action against the debtor, and 
thus led to the offence of maintenance — 
that is, the abetting and supporting of 
suits in the king's courts by others than 
the actual parties to them. In the courts 
of common law this rule exists (with some 
exceptions) at the present day. Thus, if 
the obligee in a bond assign over the bond 
to a third party, the assignee cannot sue 
on the bond at common law in his own 
name ; but such an assignment generally 
contains (and ought always to do so) a 
power of attorney from Ae obligee to the 
\ assigde^ \o %\]A m the obligee's name on 
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the bond. Courts of equity have always 
protected such assignments, and regarded 
the assignee, for valuable consideration, 
as the actual owner of the bond ; and the 
eourts of common law so far recognise the 
right of the assignee, that if the obligor, 
tSer notice of the assignment, pay the 
money on the bond to the obliged, the 
courts will not permit him to pl^ui such 
payment to an action brought by the 
assignee in the obligee's name on the bond. 
There are various things that are not as- 
agnable even in equity, for various legal 
reasons. A husband is entitled to sue tor 
his wife's choses in action, and he can 
assign Aem, that is, sell them, to another 
person; but as his right to assign is 
^Minded on his power to obtain the wife's 
choees in action by legal means, it follows 
that if at the time of the assignment the 
husband has not the power to obtain pos- 
sesion of his wife's choses in action, the 
assignment has no immediate efiect. 
Neither the future whole-pa^ nor the fu- 
ture half-pay of an officer is capable of 
being assigned, it being considered con- 
trary to public policy that a stipend given 
to a man for his public services shoidd be 
transferred to another man not capable of 
performing them. The exceptions to the 
rule that choses in action are not assignable 
at law are many. The king might at all 
times become the assignee of a chose in 
action ; and after such an assignment he 
was entitled to have execution against the 
body, lands, and goods of the debtor. 
But this prerogative, having been abused 
by the kmg^s debtors, was restrained by 
Stat 7 James I. c. 15, by a privy seal in 
12 James I., and by rule of court of 15 
Charles I. ; and the practice of actually 
assigning debts to the king by his debtors 
has long become obsolete. Bills of ex- 
change are assignable by indorsement, in 
virtue of the custom of merchants [Bill 
OF Exchange]; and promissory notes, 
by virtue of the 3 & 4 Anne, c. 9. Bail 
bonds are assignable by the sheriff to 
plaintiff in the suit under 4 Anne, c 16, s. 
20. Replevin bonds, by the 11 Geo. II. 
c. 19. The petitioning creditor's bond 
under a fiat of bankruptcy, by 6 Geo. IV. 
c. 16. 

The word assignment contains the 
same elements as the Boman word 



** assignatio," or ** adsignatio," which 
am(mg other significations had that of an 
** assignment" of land, that is, a marking 
out by boundaries (signa) portions oi 
public land which were given by the 
state to its citizens or veteran soldiers. 
Also it was used to signify the sealing of 
a written instrument, from which notion 
we easily pass to the notion of the effect 
of the sealed instrument, which is the 
sense that the word has obtained among us* 

ASSIGNMENT. The term assign, 
ment is in colloquial use in Scotland* 
but the word which supplies its ^lace in 
legal nomenclature is assignation. In 
some instances, however, where statutes 
employing the phraseology of the Eng« 
lish law have been extended to Scot- 
land, the word assignment has neces* 
sarily obtained a partial technical use in 
that part of the empire, e. g, in the trans- 
ference of property in copyright, patents, 
and registered vessels. Assignations are 
a feature of considerable importance in 
the law of Scotland, both wilh reference 
to heritable or real, and to moveable pro* 
perty. The definition of an assignation 
as distinguished from any other species 
of conveyance is, that it conveys not a 
thing, but a title to a thing. Thus a bill 
of exchange comes within the character 
of an assignation, because it is, or pro* 
fesses to be, a conveyance in &vour of Ae 
payee of a right in the person of the 
drawer to a sum due to him by the drawee. 
There is no rule known in the law of 
Scotland equivalent to that which affects 
the conveyance of a chose in action in 
England ; and except in those cases when 
from public policy, from the delectus per' 
sona mvolved in the obligation, or m>m 
some other special cause, a transferance 
is invalid, e right exigible by one person 
is capable of being inade over by assign- 
ation to another. 

Assignations are of great importance in 
the conveyance of heritable or red pro- 
perty. Tlie old system of subinfeudation 
being still in operation in Scotiand, a 
proprietor of heritable subjects whose 
right is indisputable, is frequentiy not in 
the position of having received feudal in- 
vestiture from his superior. He is said 
in such a case to have a mere personal 
right, asho\^gm\n&\)axi<^^<^«K^^T>!(:) 
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ftt making Ms title real by investitnre. 
This authority he transfers by assignation, 
and property is thns frequently passed 
through severe hands by assignation be- 
fore it is jfound expedient or necessary to 
complete the investiture. In conveyances 
of Ismded property such title-deeds as the 
party conveying has agreed to give to the 
party receiving, are transferred by assign 
nation. For assignations to leases see 
Assignee. 

As the transfer of moveable property is 
completed by delivery, the person who has 
the possession cannot convey (as in the 
case of land) his right to the thing as 
separate from the thing itself^ and thus an 
assignation affecting moveable property 
can only take place when it is in the 
hands of a third party. The simple act 
of assignation may be effectual in all 
questions between the cedent and the 
assignee, but to make the third party who 
hol£ the property in his hands responsible 
as holding it for the latter and not for the 
former, the further ceremony of a formal 
intimation is necessary; and until such 
intimation be made, the cedenf s creditors 
may attach the property in the hands of 
the holder. Presentment is the proper 
form of intimation in the case of a bill of 
exchange. In its most formal shape, an 
intimation of an assignation is made by 
the reading of the document to the debtor 
in presence of a notary and witnesses, and 
the evidence of the ceremony is the no- 
tarial certificate ; but in the general case, 
other circumstances which put the fact of 
intimation beyond doubt, such as the 
debtor's admission of his liability to the 
assignee, are held as equivalents. 

ASSIZE. This word has been intro- 
duced into our legal language from the 
French assiSf and is ultimatfely derived 
from the Latin verb assideo, to sit by, or, 
as Coke incorrectiy translates it, to sit to- 
gether. The word assido is also found 
in legal records, and has a different 
meaning from assideo, signifying to assess, 
fix, or ordain. Thus m the postea, or 
formal record of a verdict in a civil action, 
it is said that the jury find for the plaintiff, 
et assidunt damna ad decern solida — " and 
they assess the damages at ten shillings ;" 
and then the judgment of the court is 
gMT&i for the damages "per juratonsm 



form& predict^ asaesaa." It is possibly 
that the word assize, in cases where it 
signifies an ordinance, decree, or assess* 
ment, may be deriyed fh>m this word. 
This etymology is not, however, f^vea 
by Du Canee, Spelman, or any learned 
writer on this subject; though it ob- 
viously leads much more distinctly to 
several meanings of the word assize than 
the derivation from assideo. With re- 
ference to English law, the word asdze 
has been called by Littieton rumen oguti 
vocum, on account of its applicaticm to a 
great variety of objects, in many of which 
neither the et3rmology of the word nor its 
original meaning can be readily traced. 
In this article it is proposed to enumerate 
and explain in a summary manner the 
various significations of the term. 

1. The term assize also signified an 
ordinance or decree made eimer imme- 
diately by the king or by virtue of some 
delegation of the royal authority. Thus 
the Assizes of Jerusalem were a code of 
feudal laws for the new kingdom of 
Jerusalem, formed in 1099, by an assem- 
bly of the Latin barons, and of the clergy 
and laity, under Godfrey of Bouillon. 
(Gibbon's Decline and Fatly vol. xi. p. 93.) 
In this sense also, in ancient English his- 
tory, Fleta speaks of " the laws, customs, 
and assizes of the realm" (lib. i. cap. 1 7) ; 
and the ordinances made by the great 
council of nobles and prelates as^mbled 
by Henry II. in 1164, and commonly 
known as the " Constitutions of Claren- 
don," are called by Hoveden " Assise 
Henrici Regis factse apud Clarcndonum." 
In like manner the assizes of the forest 
were rules and regulations made by the 
courts to which the management of the 
royal forests belonged. 

2. Analogous to these were the assizes 
or ordinances regulating the price of 
bread, ale, fuel, and other common ne- 
cessaries of life, called in Latin assisa 
venalium. The earliest express notice of 
any regulation of this kind in England is 
in the reign of King John (1203), when 
a proclamation was made throughout the 
kingdom enforcing the observance of the 
legal assize of bread ; but it is probable 
that there were more ancient ordinances 

I of the same kind. In very early times 
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been merely royal ordinanceB, and their 
arrangement and snperintendenoe were 
under the direction of the derk of the 
market of the king's household. Bat 
sabseqnently many statates were passed 
regolating the assize of articles of com- 
mon consumption ; Uie earliest of these is 
the assize of .bread and ale^ ''assisa panis 
et oeryisifie," commonly called the stat of 
51 Henry III., thoagh its precise date is 
somewhat donbtfol. The provisions of 
the act with regard to ale^ which esta- 
blished a scale of prices varying with the 
price of wheat, were altered in some 
measure by 23 Henry YIII. c, 4, which 
left a discretionary power with the jus- 
tices of the peace of fixing the price of 
ale within their jurisdiction [Ale] ; but 
the assize of bread was impeded by this 
act, and enforced fh>m time to time by 
orders pf the privy council until the 
reign of Queen Aime. In cities and 
towns corporate the power of regulating 
the assize of bread and ale was frequently 
given by charter to the local authorities, 
and the interference of the clerk of the 
king's household was often expressly ex- 
cluded. Books of assize were formerly 
published, under authority of the privy 
council, by the clerk of the market of the 
king's household. The stat. 8 Anne, c. 19, 
repealed the 51 Henry ITI. and imposed 
a new assize of bread, and made various 
other regulations respecting it. Several 
subsequent acts have been passed on the 
subject ; but by the 55 George III. c. 99, 
the practice was expressly abolished in 
London and its neighbourhood, and in 
other places it has ^len into disuse. 
There was also an assize of wood and coal 
(stat, 34 & 35 Henry VIII. c. 3) ; and 
in ^e reign of Queen Anne, we nnd an 
act (9 Anne, c 20) enforcing former re- 
gulations for the assize of billet (firewood). 
Besides these, various other articles, 
wine, fish, tiles, cloth, &c., have at dif- 
ferent times been subject to assize. In- 
deed the le^slature of this country for a 
lonff time supposed that they could and 
ou^t to fix llie j^rice of the necessaries of 
life. But experience has shown that to 
attempt to fix by law the prices of com- 
modities, is not only useless and mischie- 
vous, but impracticable; and that when 
government has established a nniform 



scale of weights and measures, and, so 
&r as it can be done, a uniform measure 
of value, the rest may safely be left to 
competition, and to the mutual bargain- 
ing which takes place between the buyer 
and the seller. 

There is an assize of bread in severali 
parts of the Continent at the present 
time. In Paris, since 1825, the assize of 
bread has been fixed every fifteen days 
by an order of the police. This assize is 
regulated according to the prices of com 
and of fiour, which are published between 
the dates of each order. In the city of Co- 
logne, and probably elsewhere in r russia, 
the price of the loaf of black bread weigh- 
ing eight (German) pounds is now (1844) 
fixed weekly by an order issued from the 
" royal police-oflBce." 

Kent, in his * Commentaries on Ameri- 
can Law,' says that ** Corporation ordi- 
nances, in some of our cities, have fre- 
quentiy regulated the price of meats in 
the market;" and he states that "the 
regulation of prices in ihns and taverns is 
still the practice in New Jersey and Ala- 
bama, and perhaps in other states; and 
the rates of charges are, or were until 
recentiy, established in New Jersey by 
the county courts and affixed up at inns, 
in like manner as the rates of toll at toll- 
gates and bridges." (Vol. ii. p. 330, ed. 
1842.) 

3. The word assize also denoted the 
peculiar kind of jury by whom the writ 
of right was formerly tried, who were 
called the grand assize. The trial by the 
ffrand assize is said to have been devised 
by Chief Justice Glanville, in the reign 
of Henry II., and was a great improve- 
ment upon the trial by judicial combat, 
which it in a great degree superseded. 
Instead of being left to the determination 
by battie, which had previously been the 
only mode of deciding a writ of right, tht 
alternative of a trial by the grand assize 
was offered to the tenant or defendant. 
Upon his choosing this mode of trial, f^ 
writ issued to the sheriff directing him 
to return four knights, by whom twelve 
others were to be elected, and the whole 
sixteen composed the jury or grand assize 
by whom the matter of right was tried. 
The act of parliamcnl, a&4t\T\\\.\N 
c, 27> has now 'd\KA\^<&^\\i^<&XGivA^ ^^ \.x\ii\. 
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[J OBY.] By the law of Scotland, the jury, 
in criminal cases, are still technically 
called the assize. 

4. The common use of the term assize 
at the present day in England is to denote 
the sessions of the judges of the superior 
courts, holden periodically in each county 
for the purpose of administering civil and 
criminal justice. These assemblies no 
doubt originally derived their denomina- 
tion from the business which was at first 
exclusively imposed upon them, namely, 
the trial of writs of assize. According to 
the common law, assizes could only be 
taken (t. e, writs of assize could only be 
tried) by the judges Bitting in term at 
Westminster, or before the justices in 
eyre at their septennial circuits. This 
course was productive of great delays to 
suitors, and much vexation and expense 
to the juries, or grand assize, who might 
have to travel from Cornwall or North- 
umberland, to appear in court at West- 
minster. To remedy this grievance, it 
was provided by Magna Charta, in 1215, 
that the judges should visit each county 
to take assizes of novel disseisin and mort 
d'ancestor. "Trials upon the writs of 
novel disseisin and of mort d'ancestor and 
of darreine presentment shall be taken 
but in their proper counties, and after 
this manner: — We (or if we are out of 
the realm) our chief justiciary shall send 
two justiciaries through every county 
four times a-year, who, with the four 
knights chosen out of every shire by the 
people, shall hold the said assizes in the 
county, on the day and at the place 
appointed. And if any matters cannot 
be determined on the day appointed to 
hold the assizes in each county, so many 
of the knights and freeholders as have 
been at the assizes aforesaid shall be 
appointed to decide them, as is necessary, 
according as there is more or less busi- 
ness." (Arts, 22 and 23, Magna Charta.) 
From this provision the name of justices 
of assize was derived; and by several 
later acts of parliament various authori- 
ties have been given to them by that 
denomination. By the 13 Edward I. c. 
3 (coQimonly called the statute of West- 
minster 2), it was enacted, that the jus- 
tices of assize for each sUre should be 
two sworn judges, afisociating to them- 



selves one or two discreet knights of the 
county ; and they are directed to take the 
assizes not more than three times in every 
year. By the same statute, authority is 
given them to determine inquisitions of 
trespass and other pleas pleaded in the 
courts of Kine's Bench and Common 
Pleas. From uiis important act of par- 
liament the jurisdiction of the judges of 
assizes to try civil causes, other than the 
writs of assize above mentioned, originally 
arose; and as, with some modifications, 
it forms the basis of their civil jurisdic- 
tion at the present day, it will be useful 
to explain the process by which the pro- 
visions of the statute are carried mto 
effect Besides the general authority to 
determine civil issues, it was provided by 
the statute of Westminster 2, that no 
inquest in a civil action should be taken 
by the judges of the superior courts when 
sitting at Westminster, unless the writ 
which summoned the jury for such 
inquest appointed a certain day and place 
for hearing the parties in the county 
where the cause of action arose. Thus, 
if a suit arose in Cornwall, the writ from 
the superior court must direct the sheriff 
of that county to return a jury at West- 
minster for the trial of the mquest in the 
next term, ** unless before^* (nisi prius) 
the term, namely on a certain day speci- 
fied in the writ, the justices of assize 
came into Cornwall. This was sure to 
happen under the directions of a previous 
clause in the statute of Westminster 2, in 
the course of the vacation before the 
ensuing term, and the jury were then 
summoned before the justices of assize in 
Cornwall, where the trial took place, and 
the parties avoided all the trouble and 
expense of conveying their witnesses and 
juries to London. The jurisdiction of 
the judges of nisi prius is therefore a( 
addition to their office of justices of 
assize ; and thus, from the alteration in 
the state of society since the above laws 
were made, the principal or substantial 
part of their jurisdiction has, by the dis- 
continuance of writs of assize, become 
merely nominal, while their annexed or 
incidental authority has grown into an 
institution of great practical importance. 
For several centuries, until a few years 
\ ttigo, XSoiii ^\iQlft Qf En^Land was divided 
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into dx drcnits, to each of which two 
lodges of assize were sent twice a-year. 
Previously to the year 1830, the Welsh 
ooonties, and the county palatine of Ches- 
ter, were independent of the superior 
courts at Westminster, and their pecu- 
liar judges and assizes were appointed 
by the crown under the provisions of 
several statutes. This separation of ju- 
risdiction being found inconvenient, Uie 
statute 1 William IV. c. 70, increased 
the number of judges of the superior 
courts, and enacted, that in future assizes 
should be held for the trial and despatch 
of all matters criminal and civil within 
the coun^ of Chester and the principality 
of Wales under commissions issued m the 
same manner as in the counties of Eng- 
land. Since the passing of this statute, 
therefore, the assizes throughout the 
whole of England and Wales (excepting 
London and the parts adjoining) [Cir- 
cuits] have been holden twice a-year in 
each county upon a uniform system. 
Previous to the establishment of the Cen- 
tral Criminal Court in London, a third 
assize for the trial of criminals was held 
for several years for the coondes of Hert- 
ford, Essex, Kent, Sussex, and Surrey. 

Tlie judges upon the several circuits 
derive their civil jurisdiction ultimately 
from the ancient statutes of assize and nisi 
prius in the manner >>efore described; 
but the^ have also a commission of assize 
which IS issued for each circuit by the 
crown under the great seal. This com- 
mission pursues me authority originally 
given by Magna Charta and the statutes 
of nisi prius, and seems to have been 
nearly in the same form ever since the 
passing of those statutes. It is directed 
to two of the judges and several Serjeants 
(the Serjeants derive their authority to be 
judges of assize from the statute 14 
£dwsu*d III. c. 16, which mentions '*the 
king's Serjeant sworn,*' under which words 
Coke says that any serjeant at law is 
intended (2 Inst 422), and commands 
them ** to take all the assizes, juries, and 
certificates, before whatever justices ar- 
raigned." Under the direct authority 
given by these words, the commissioners 
have in modem times nothing to do, the 
''assizes, juries, and certificates" men- 
tioned in the commission having only a 



technical reforence to the writs of assize, 
now wholly discontinued. It is stated in 
most of the common text-books that the 
judges of assize have also a commission 
of nisi prius. This is, however, a mis- 
take ; no such commission is ever issued, 
and the only authority of the judges to 
tiT civil causes is annexed to their office 
of justices of assize in the manner above 
described. 

In certain cases, the justices of assize, 
as such, have by a statute a criminal 
jurisdiction ; but the most important part 
of their criminal authority is derived 
from other commissions. The first of 
these is a general commission of Oyer 
and Terminer for each circuit, which is 
directed to the lord chancellor, several 
officers of state, resident noblemen and 
magistrates, and the king's counsel and 
Serjeants on their respective circuits ; but 
the judges, king's counsel, and Serjeants, 
are id ways of the quorum, so tliat the 
other commissioners cannot act without 
one of them. This commission gives 
the judges of assize express power to tiy 
treason, felony, and a great variety of 
offences against the law of England, 
committed within the several counties 
composing their circuit [Oyer and 
Terminer.] 

The judges of assize have also com- 
missions of gaol delivery, which in their 
legal effect give them several powers 
which, as Justices of Oyer and Terminer 
only, they would not possess. They are 
directed to the judges, the king's counsel, 
and Serjeants on the circuit, and the 
clerk of assize and associate. Every de- 
scription of offence is cognizable under 
this commission ; but the commissioners 
are not authorized to try any persons ex* 
cept such as are in actual or constructive 
confinement in the gaol specifically men- 
tioned in their commission. Theieisa 
distinct commission under the great seal 
for the delivery of the prisoners in each 
particular gaol. [Gaol Delivery.] 

The judges on their circuits have also 
a commission of assize. In addition to 
the above authorities, the judges of the 
superior courts on tlie circuits are also in 
the commission of the peace. The judges 
of the King's Bench, Commoxi W^^,^\A 
Exchequer, for the \MXifeWvTv^,^tft ^-^vj^ 
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inKited in the aotdminJMM of the p«ace 
peHodietU; Usned for each Eugjiah 
conntf ; ami tHiiiBequentlj they may ex- 
ercise iJl the poven nod iiinctioiii com- 
mnnicaled by the ooimniBSions of the 
paiticolar counties which compoce their 
mpectiTe circuits. 

Id practice, the jodgel of the rourls at 
Westminster choose taeii circuits by ar- 
rangement amoQg themselves on each 
separate occaaon. They are then formally 
appointed by the king under the sign 
niatmal ; and the several commisaions 
are sAerwards made oat in the Crovn 
Office of the Court of Chancery &om a 
fiat of the lord chancellor. 

ASSIZE. In the practice of the crimi- 
ns] courts of Scotland, the fifteen men who 
decide on the coniictiou or acquittal of 
to accused person are called the asuze, 
though in popular langnnge, and even in 
itatute, they are called the jnry. [Jdhy-I 

ASSOCIATIONS. [Societies.! 

ASSURANCE. Of late years it hag 
become nsoal with writers on l]& con- 
tingenciei to speak of aiauranca upon 
lives, instead of insurances, reserving the 
latter term for contingencies not depending 
on life, aa against fire, lueses at sea, &c. 

[iHiniRANCE ; ANNUrriEB, &c.] 

ASY'LUM, (he Latin and Eiglish form 
nf the Greek ^AovXor, which is generally 
Bupposed to be made np of a privative 
ancl the root of the verb avxdu, " to 
plunder," and therefbre to ^gniiy, pro- 
perly, a place free from robbery or vio- 
lence, bnt this etymology is doublfiil. 
Some have, derived the Greek word fVom 
the Hebrew ^[Pn, " a grove ;" the earliest 
asylums, it is s^d, having been nsnally 
groves sacred to certain divinities. It is 
a pretty, rather than perhaps a very con- 
vincing illustratioa of this etymology. 



The tradition was, that BomaliiB made 
an asylum of the Palatine Hill prepara- 
tory to the buildine of Rome. Plutarch 
lelis us that he dedicated the place to the 
god Asyliem (Roumlia, 9). 
i^bsblj' all that is meant \ty lliese 
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nori<« is, that in those ages whoever 
Jmneda new conunnnily received ahelter 
and protection ; and even if he had com 
mittra Buy crime, waa ndther pnniahed 
by those whose associate he had become. 
□or surrendered to the vengeanee of the 
laws or cnatoms which be had violaled- 
Sucb an aq^lum was merely a congregif 
tion of outlaws bidding defiance to the 
institutions of the coantry in which ther 
had settled, and proclidmiDa thm wil- 
lingneas to recdve all who c&ne to cooia 
to them 

In the Grecian states, the temples, or 
at least some of them, bad the privily 
of aflbrding protectioQ to all wlw fled to 
them, even although they had committed 



thelesE, they might be forced to come 
out by being prevented fh>m recdving 
food while they remained. (Thncydides^ 
i. 126, 134.) Cleomenes, the kmg of 
Spans, induced some Argives, who had 
taken refuge from him in a sacred place, 
to come out of it by lalse pretenoea, and ' 
all who came out were massacred. Hie 
rest, on discovering his treachery to thdf 

which the king ordered the place to be 
burnt, and. as we may presnme, alt the 
people in it perished ; but the veugeance 
of the deity, according to the opinion of 
the Argivea, overtook Cleomenes for 
this cruelty, and Ms enbsequeut mad- 
ness was ^eged oa (he consequence of 
this atrocious act (Herodotus, vi. 80.) 
Eventually, these places of refuge be- 
came great nuisances, being, especially 
among the Greek cities, established in 
such numbers as sometimes almost to 
put an end to the adminlslration ofjns- 
tice. In the time of the Emperor Tibe- 
rius an attempt was made to repren 
this evil by an otder of the senate. 
directed to ul the pretended asylimis, to 
produce legal prootb of the privilege 
which they claimed. (Tacitns, .^imol. 
iii. 60, &c.) Many were put down in 
consequence of not being able to satisPr 
tills demand, Suetonius states that lU 
the asylums throughout the empire were 
, ahoHshed by the Emperor Tiberius 
(%uaoiavi£.Txbenua,^'lY,\j3j; the state- 
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ment of Suetoniiis is incandstent with 
that of Tacitus. 

Tlie tenn Aa^ha C^hmiKDi) was giYcn 
iS an eiMthet to certain divinities; as, 
for example, to the Ephesian Diana. It 
is also fimnd on medals as an epithet of 
certain cities; in which application it 
probably denoted that the dty or district 
was under the protection of both of two 
otherwise belligerent powers, and enjoyed 
accordingly the privileges of neutral 
ground. 

It does not appear that the Roman 



^ temi^es were a^la, like many of the 
Gre^ temples. The complaint of the 
abuse <^ asyla, which is recorded by 
Tacitos, refers only to Greek temples. 
If the practice existed elsewhere, it may 
be iniSsned that it was not so extensive. 
Ui^er the Empire however it became a 
practice to fly JRur asylum to the statues or 
basts of the emperors (** ad statoas confu- 
iiere yel imagines,*' Dig, 48, tit 19. s. 28, 
1 7), and the practice was accordingly so 
regulated as to render the asylum ineffeo- 
tnu unless the person who sought it had 
escaped from the custody of a more power- 
ful person (ex vinculis vel custodia, de- 
tentus k potentioribus). A constitution of 
Antoninus Pius declared that if a slave in 
the provinces fled to the temples or the 
statues of the emperors to escape the 111- 
nsage of his master, the governor of the 
province might compel the master to sell 
nim (Gains, L 53). The words of the 
rescript of Antoninus are quoted in the 
Institates of Justinian (i. tit 8. s. 2). 

After the decline and fiedl of paganism, 
the privilege of serving as asylums for 
malmctors was obtained by the Christian 
temples. The credit of conferring this 
honour upon churches in general is attri- 
buted to Pope Bonifkce V., in the begin- 
ning of the seventh centm y ; but more 
than two hundred years before, certain 
ncred buildings of the new religion are 
said to have been declared asylums by 
die Emperor Honorius. Indeed, the 
practioe of diurches being used as asyla 
18 said to date from the conversion of 
GoDStantine the Great (a.d. 323). The 
asylums thus established eventually grew 
tfairoughout all Christendom to be a still 
more mtolerable abuse than those of the 
ancient world had been. In most countries, , 



not only churches and convents, with their 
precinct8,but even the houses of the bishops, 
came to be at length endowed with the pri- 
vilege of sanctuary. In all these places 
the most atrocious male&ctors might be 
found bidding defiance to the civil power. 
At the same time, there can be no doubt, 
that while- in this way criminals were 
frequently rescued from justice, protec- 
tion was also sometimes afibrded to the 
innocent, who would not otherwise have 
been enabled to escape the oppression or 
private enmity wMdi pursued mem under 
the perverted forms of law. The insti- 
tution was one of the many then existing 
which had the ^ect of throwing the 
regulating power of society into the 
hands of the clergy, who certainly were, 
upon the whole, &e class in whose hands 
such a discretion was least likely to be 
abused. When communities, however, 
assumed a more settied state, and the law 
became strong with the progress of civi- 
lization, the privileges which had at one 
time armed the church as a useful cham- 
pion against tyranny, became not only un- 
necessary, but mischievous. The church 
maintained a long and hard struggle in 
defence of its old supremacy ; and m the 
face of the stand thus made, and in oppo- 
sition to ancient habits, and the popular 
superstition by which they were guarded, 
it was only very cautiously that attempts 
could be made to mitigate the evil. For 
a long time the legal extent of the privi- 
lege of sanctuary appears to have been 
matter of violent dispute between the 
church and the civil power. In this 
country, it was not till tiie year 1487, in 
the reign of Henry VII,, that by a bull 
of Pope Innocent VIII. it was declared, 
that if thieves, robbers, and murderers, 
having taken refuge in sanctuaries, should 
sally out and commit firesh oflences, and 
then return to their place of shelter, they 
might be taken out by the kin^s officers. 
It was only by an Act of Parliament 
passed in 1534, after the Reformation, 
that persons accused of treason were 
debarred of the privilege of sanctuary. 
After the complete establishment of the 
Reformation, however, in the reign of 
Elizabeth, neither the churches nor sanc- 
tuaries of any other descn^'^icyo. Ni«^ 
allowed to become pV^jces oS T^Sw^'i i«t 
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either murderers or other crimiuals. 
Bat various buildings and precincts in 
and near London continued for a long 
time after this to afford shelter to debtors. 
At length, in 1697> all such sanctuaries, 
or pretended sanctuaries, were finally 
suppressed by the Act 8 & 9 Will. 111. 
c26. 

In Scotland, the precincts of the palace 
of Holyrood in Edmburgh still remain a 
sanctuary for debtors. The boundaries 
of this privileged place are somewhat 
extensive, comprehending the whole of 
what is. called "tiie Kmg's Park," in 
which is the remarkable hill called ** At- 
thur's Seat" The debtors find lodgings 
in a short street, the privileged part of 
which is divided from the remainder by 
a kennel running across it Holyrood 
retains its privilege of sanctuary as being 
a royal palace ; but it is singular as being 
now the only palace in this country any 
part of the precincts of which is the pro- 
perty, or at least in the occupation, of 
private individuals, and therefore open 
to the public generally. 

In England a legal asylum, or privi- 
leged place, is called a sanctuary; and 
tins use of die word sanctuary appears to 
be peculiar to the English language. 
Both in this country and m America, Sie 
name of asylum is conmionly given to 
benevolent institutions intended to afford 
shelter neither to criminals nor to debtors, 
but to some particular description of the 
merely unfortunate or destitute. 

The Jewish Cities of Refuge, esta- 
blished by Moses and Joshua, are the 
most remarkable instance on record of a 
system of asylum founded and protected 
by the state itself for the shelter of per- 
sons who had violated the law. These 
cities, as we are informed in the twentieth 
chapter of the Book of Joshua, were six 
in number, three on each side of the 
Jordan. They only however protected 
0ie person who had killed another unwit- 
6ngly. With regard to such a person 
the command was, " If the avenger of 
blood pursue after him, then they shall 
jut deliver the slayer up into his hand ; 
because he smote his neighbour unwit- 
tingly, and hated him not beforetime. 
And be shall dwell in that city, until he 
gtand before the congregation for judg- 



ment, and until the death of the high* 
priest that shall be in those days ; then 
shall the slayer return, and come unto his 
own city, and unto his own house ; unto 
the city from whence he fled." ( JosAiuz, 
XX. 5, 6.) This institution may be 
regarded as an ingenious device for pro- 
tecting, on the one hand, the guiltless 
author of the homicide from the popular 
resentment which his unfortunate act 
would have been likelv to have drawn 
upon him ; and cherishmg, on the other, 
in the public mind, that natural horror at 
the shedding of human blood, which, in 
such a state of society, it would have been 
so dangerous to suffer to be weakened. 
We see the same principle in the penalty 
of the deodand imposed by the English 
law in the case of tiie accidental destruc- 
tion of life by any inanimate object 

One of the most curious instances of 
the privilege of the sanctuary is that 
long enjoyed in Scotland by the descend- 
ants of the celebrated Macduff, Thane of 
Fife, the dethroner of the usurper Mac- 
beth. It is siud to have been granted at 
the request of the thane by Malcolm III. 
(Canmore), on his recovery of the crown 
of his ancestors, soon after the middle of 
the eleventh century. By this grant it 
was declared that any person, being 
related to the chief of the clan Macduff 
within the ninth degree, who should have 
conunitted homicide without premedita- 
tion, should have his punishment remitted 
for a fine, on flying to Macduff's Cross, 
which stood near Lindores in Fifeshire. 
Although this, however, is the account of 
the old Scottish historians, it is prokiMe 
that the privilege only conferred upon the 
offender a right of being exempted from 
all other courts of jurisdiction except 
that of the Earl of Fife. Sir Walter 
Scott, in his Minstrelsy of the Sccdtisk 
BordeTy has printed a Latm document of 
the date of a.d. 1291, in which the pri- 
vilege to this latter extent is pleaded in 
favour of an Alexander de Moravia. The 
original deed is still in existence. Of 
Macduff's Cross only the pedestal now 
remains, the cross itself havibg been 
destroyed at the Reformation. It bore 
a metrical inscription, in a Strang half- 
I Latin jargon, the varying copies of which, 
\ 8i^ -^x^s/^n^i^aN^ ^ven much occupa- 
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tion to the antiquaries. (Sibbald's Hig- 
iarjf (of Fife, particularly the second 
eduMm, Syo. Cupar-Fife, 1802; Cunning- 
hame's Saaay upon Macdtcff^s Cro88 ; and 
Camden's BrUaamOy by Gough.) [Sano 

TUART.l 

ATHELING, or JETHELING. The 
indications, in the Saxon period of our 
history, of anything like uie hereditary 
nobility of the times after the Conquest 
are exceedingly few : certainly, the sys- 
tem which gives to particular fiunilies 
particular names of distinction and parti- 
cular social privileges, which are to de- 
floend in the ftmilies as long as the fiunilies 
endiire, we owe entirely to the Normans. 
The Saxons had among them earls, but 
that word was vsed to designate, not as in 
these times onl^ a rank of nobili^, to 
which certain privileges are attached, but 
asahfitantial office bringing with it im- 
portant duties ; he was the superintendent 
indeed, uider the king, of one of the 
counties or shires, and the sheriff gere&, 
in Latin vice-comes, was his inferior, his 
delegate or deputy. These earls, who 
were nominated by the king, held their 
offices as it seems for life, and were usually 
selected from the most opulent &milies. 
Even the kingship among the successors 
of Egbert seems not to have descended 
imiiKxrmly according to our modem prin- 
^ples of hereditary succession. 

When the word Atheling has been 
Ibond foUowinga name by which a Saxon 
was designated, it has been supposed by 
flome persons to be of the nature of a 
surname ; and especially in the instance 
in which it is found united with Edgar, 
in him who was the last male in that 
iUnstrious &mily. Polydore Virgil, an 
Italian, who in the middle of the six- 
teenth century wrote a history of England 
in ^egant Latin, foils into this error ; for 
which he is rebuked by Selden, the author 
ci the admirable work on the various 
^es of honour which have been in use 
in the countries of modem Europe. He 
shows that Edgar Atheling is the same as 
Edgar the Atiieling, or the nobl^, and 
that while some of our earlier chroniclers, 
as Henry of Huntingdon and Matthew 
Paris, so designate him, others, as Hove- 
den and Florence, call him Edgarus 
.Clyto. Cl^to is the Greek term answer- 



ing to eminent, illustrious. It is rather a 
remarkable foct concerning the Saxon 
kings of England and their fomilies, that 
they affected tities and denominations of 
Greek origin, as Clyto, Basileus (king), 
and adelphe (sister) ; the last appears on 
the seal of the royal abbess of Wilton. 

Nothing is known of any peculiar pri- 
vileges bdonging to the Athelings. But 
those who in modem times hive had 
occasion to speak of the term and the 
circumstances under which it was used, 
such as Lingard and Turner in their his- 
tories of tiie Saxon period, speak of 
lands being usually given to the Atheling 
while still in his nunority. And hence 
it is that this word Atheling has de- 
scended to our times in the load nomen- 
clature of England. 

ATTACHMENT, FOREIGN. This 
is a judicial proceeding, by means of 
which a creditor may obtain the security 
of the goods or other personal property 
of his debtor, in the hands of a third per- 
son, for the purpose, in the first instance, 
of aifordng the appearance of the debtor 
to answer to an action ; and afterwards, 
upon his continued defkult, of obtaining 
the goods or property in satisfaction of 
the &mand. The process in England is 
founded entirely upon local customs, and 
is an exception to the general law. It 
exists in London, Bristol, Exeter, Lan- 
caster, and some other towns in England ; 
and a mode of securing the payment of a 
debt by a proceeding against me debtor's 
goods in the hands of third persons, 
strongly resembling the process of foreign 
attachment, with some modifications, and 
under different names, forms a part of the 
law of Scotland, Holland, and most Euro- 
pean countries in which the civil law 
prevails. In Scotland this proceeding is 
called Arbestmemt. Many remarks 
upon the Scotch practice of attaching 
property, called arrestment, will be 
found m the examination of Mr. Wil- 
liam Bell, in Appendix D to the Fourth 
Report of the Conmion Law Commis- 
sioners. In France a process of this kind 
exists under the name of saisie-arret ; the 
regulations respecting it are in the Code 
de Procedure Civile, Partie I. livre 6. 
tit 7, 667—582. 

The custom of lotd^ «Kx&i^fic[&fe\& \sk 
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London differs in no material respect 
from the same custom in other parts of 
England; it is, however, much more 
commonly resorted to in the lord-mayor^s 
and the sheriff's courts of London, than 
in any other local courts. It is not so 
much in use at the present day as for- 
merly ; of 389 actions tried in me lord- 
mayor's court in London in seven years, 
from 1826 to 1832, 201 were cases of 
Attachment ; and in many instances very 
large sums have been recovered in this 
manner. In tiie sheriff's court the cases 
of attachment have not been so numerous. 
The form of procedure is this : — 

The creditor, who is the plaintiff in 
the action, makes, in the first instance, an 
affidavit of his debt, which should be ac- 
tually due, as it is doubtful whether an 
attachment can be made upon a contract 
to pay money at a future day. But it is 
not necessary that the debt should have 
been contracted within the jurisdiction. 
(5 Taunt. 232; 1 Brod. & Bing. 491.) 
The affidavit of debt having been madcj 
an action is commenced in the usual 
manner; the only parties named in the 
first instance being the creditor as plain- 
tiff, and the debtor as defendant A war- 
rant then issues, or is supposed to issue, 
to the officer of the court, requiring him 
tc* summon the defendant ; upon this war- 
rant the officer returns that the defendant 
** has nothing within the dty whereby he 
can be summoned, nor is to be found 
within the same," and then the attach- 
ment may be made. This return of non 
est inventus to the process against the de- 
fendant is of the very essence of the cus- 
tom, and without it all the subsequent 
proceedings on the attachment would be 
mvalid ; in point of fact, however, where 
an attachment is intended, the officer 
never attempts to summon the defendant, 
or gives him any notice of the action, but 
merely makes his return to the warrant 
as a matter of course. After this return, 
a suggestion is made, or supposed to be 
made, bv the plaintiff to the court, that 
some third person within the city has 
goods of the defendant in his possession, 
or owes him debts, by which goods, or 
debts, the plaintiff requires that the de- 
feDdant may be attached, until he appears 
to answer to the action brought against 



him. The attachment is then effected by 
a notice or warning served by the oificer 
of the court upon the third party, who is 
called the garnishee, from an old French 
word gamier, or garniser (to warn), from 
whence gamis^f or vulgarly gamUkee 
(the person warned), informing him that 
tiie goods, money, and effects of the de^ 
fen(&nt in his hands are attached to an- 
swer the plaintiff's action, and that the 
garnishee is not to part with them without 
tiie leave of the court. After this warn- 
ing, the effect of which is to secure ibe 
property in the hands of the garnishee^ 
the process again returns, or ought tri 
return, to the defendant, who must b« 
publicly called and make default on fimr 
successive couiirdays, before any forther 
proceedings can be taken agunst fait 
goods. In practice, however, nio process 
is served upon the defendant either at this 
or any other stage of the proceeding ; nor 
is he ever in fiict called, — ^notice of tb« 
action or the attachment being, according 
to the present practice, never actually 
given to him. After the four court-days 
have elapsed, the garnishee may be sum- 
moned to show cause why judgment 
should not be given againt him for the 

goods or debt formerly attached in his 
ands. He then either appears and pleads, 
or he makes de&ult ; if he makes de&ult, 
and the subject of the attachment is 
money, or a debt ascertained, the judg- 
ment of the court is final in the first in- 
stance, and execution may be issued at 
once for the sum demanded. But where 
the subject of the attachment is goods, a 
formal appraisement is made, under a pre- 
cept from the court in which the action is 
pending, by two freemen, who are sworn 
for the purpose; and judgment is then 
given for ue goods so appraised. It 
sometimes happens that the garnishee has 
removed the goods before appraisement; 
in which case the officer returns the &et 
to the court, and a jury is empannelled to 
inquire and assess the value of the goods 
removed; and thereupon judgment and 
execution follow for the sum so assessed* 
But before execution can in any cast 
issue a^inst the garnishee, the plaintiff 
is reqmred to enter into a recognizance 
with two sureties, obliging hims^f to re- 
turn the money or goods yxkes\ under ttut 
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attarhmeni, if the d^endcmt appears in 
«oiirt withia a year and a day, and dia- 
proTea or aToids the debt 

The above is the coarse of proceeding 
in fhe case of a jud^ent by de&ult 
Instead of following this course, however, 
the garnishee, who is oommonlv the ban- 
ker, fiustor, or agent of the aefendant, 
usmdly appears and pleads. As matter 
of derence, he may deny that any debt is 
doe fhnn himself to the defendant, or that 
he poaaesses any goods or money of his ; 
lie may also show that he has a hen upon 
the defendant's goods in his own right 
Tlie ^estion thus raised between the 
^aintiff and the garnishee is then tried by 
a jury, and judgment is given upon their 
verdicL with or without appraisement, 
acoordnig to the nature of the property 
attached. According to the custom, the 
goods can never be actually seized in exe- 
eotioii under the attachment ; if the gar- 
nishee refuse to deliver them, the only 
rem^y of the plaintiff is to arrest him. 
The practice in the matter of Foreign 
Attachment has been here stated eene- 
Tally ; in practice many questions of law 
nunr arise. 

A difference of opinion prevuls 
amongst mercantile men with respect to 
the udlity of this proceeding. On the 
«ne aide, it is said to be important, in a 
commercial community, to be readily able 
to apply the property of an absent debtor, 
mheKvet it may be found, to the payment 
of hia creditor ; and this, it is contended. 
Is particularly advantageous in a city 
mum frequented by foreigners for the 
purpoae or trade, who may contract debts 
dnimg their abode in England, and then 
remove themselves to foreign parts, be- 
yond the reach of personal process : on 
the odier hand, it is supposed to embarrass 
eommendal operations, in consequence of 
flie enormous power which it places in the 
hands of creaitors — a creditor for 20/. 
being entitled, if he pleases, to attach pro- 
perty to tlie amount of 20,000/., or any 
u^ger sum, which cannot be applied in 
discharge of any commercial engagements 
wMch &e debtor may have formed, until 
tilie attachment is disposed of The ap- 
nehension of this process is said to deter 
jbreign merchants from consigning car- 
foeg to London, It does not, however, 



appear to be likely that the existence of 
this custom should, under ordinary cir- 
cumstances, have the effect of deterring 
the foir merchant from sending his goods 
to London ; though it may well happen 
that a trader, who has contracted debts in 
London which he does not intend to pay, 
or who suspects that claims will be set up 
which he . does not wish to afford the 
chdmants any focilities in litigating, 
would hesitate to send a cargo to a port 
where, by means of this process, his cre- 
ditors in that place might instantly seize 
it Nor can much practical inconvenience 
arise from the power of attaching a large 
property for a small diebt ; for the gar- 
nishee, who is almost in all cases the agent 
of the defendant in some shape or o&er, 
may at anpr time dissolve the attachment, 
by appearing for the defendant and put- 
ting in bail to the action ; or, if sati&ed 
with the truth of the debt upon which the 
attachment issues, he n!ay pay the plain- 
tiff's demand, and take credit for the 
amount in his account with the defendant : 
for a payment under an attachment would 
be so far an answer to any demand against 
the garnishee by the defendant The 
alleged objections do not, therefore, 
appear to be so formidable as has been 
represented; but the advantage of a 
speedy and safe mode of recovering debts 
is obvious. 

There are, however, many imperfec* 
tions in this form of proceeding. In the 
first place, no costs are recoverable on 
either side ; and therefore when a small 
debt is contested, if the plaintiff succeeds 
against the garnishee, his costs may exceed 
the sum which he can recover ; and if the 
garnishee succeeds in showing himself 
not to be liable to the attachment, he may 
incur a considerable expense without the 
possibility of reimbursement. Secondly, 
the efficiency of the custom is much im« 
peded bv the limited extent of its local 
jurisdiction. Thus, goods in a warehouse 
in ThamesHstreet may be attached ; but if 
lying in a lighter on the river Thames 
within a yard of the warehouse, they are 
exempt. If a merchant keep his cash 
with a banker in the city, it is liable to the 
process ; but if his banker dwell a few 
yards beyond the \\tQ\\& «ii ii!ckft ^vX:^, \»4 
attachment can \]te inaA« oi\)^\ici2kaaQfiAr^ 
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onless indeed the plaintiff should prepare 
himself with process, and be fortunate 
enough to serve it upon one of the part- 
ners when accidentally within the juris- 
diction ; in which case, as he is supposed 
to carry with him idl the debts and lia- 
bilities of the house to which he belongs, 
the balance of any customer of the firm 
might be attached. But the most serious 
objection to the proceeding, as uniyersally 
practised in London at me present day, 
arises from the palpable opportunity 
which it affords for fraudulent collusion 
between the plaintiff and the garnishee, 
to the injury of the defendant By the 
letter of the custom, as above stated, the 
defendant must be sought in the first 
instance by the officer of the court ; and 
if not found in the city, and if he does not 
answer when openly called in court, the 
first process of attachment may issue 
against his goods. Still no step can be 
iSaen towar& appropriating them until 
the defendant has been solemnly called at 
four several courts; and then, and not 
till then, the garnishee may be sunmioned. 
In ancient times, therefore, when the cus- 
tom was strictly adhered to, every possible 
precaution was taken to give notice to 
the defendant of the intended proceeding 
against his property ; and unless he was 
actually absent from the country (in 
which case he might, on his return within 
a year and a day, resort for his protection 
to the securities given by the plaintiff for 
restoring the goods), it was scarcelv pos- 
sible that he should not be informed of it. 
But the present practice is to give jko 
notice of any kind tathe defendant. Tlie 
summons, the return of non est inventus, 
the four separate defaults on being called 
in court, are indeed entered formally upon 
the record ; and unless they were so en- 
tered in every case, the judgment against 
the garnishee would be erroneous ; for the 
custom would be contrary to law, if it 
sanctioned a proceeding against a man qt 
his property without notice. But tins 
principle is at present reduced to mere 
form, and there is in practice no protection 
whatever to the defendant against a frau- 
dulent collusion between me garnishee 
and the plaintiff. It is quite within the 
range of possibility that a solvent de- 
^dant may reside next door to the gax- 



nishee with whom his goods are deposited | 
that the garnishee and plaintiff may a^;ree 
to an attachment for a real or fictitious 
debt; tiiat execution may issue; and even 
that the year and a day may expire, and 
consequently the property may be abso* 
lutely lost to the defendant before he has 
any notice of the transaction. This ob- 
jection, however, applies not to the cus- 
tom itself which is in this respect just 
and reasonable, but to the abuse and cor- 
ruption of it in modem practice. 

ATTAINDER, from the Latin word 
attinctus, " attaint,'* " stained," is a con- 
sequence which the law of England has 
attached to the passing of sentence of death 
upon a criminal. Attamder does not fi)llow 
upon mere conviction of a capital offence ; 
because, after conviction, the judgment 
may still be arrested, and the conviction 
itself cancelled, or the prisoner may ob- 
tain a pardon : in either of which cases no 
attainder ensues. But as soon as sentence 
of death is passed, or a judgment of out- 
lawry given, where the person accused 
flies from justice, which is equivalent to 
sentence of deatli, the prisoner becomes 
legally attaint, stained, or blackened in 
reputation. He cannot sue or be a witness 
in a court of justice ; he loses all power 
over his property, and is rendered inca- 
pable of performing any of the duties, or 
enjoying any of the privileges, of a flree- 
man. The person of a man attainted is, 
however, n«t absolutely at the disposal of 
the crown. It is so for the ends of public 
justice, but for no other purpose.^ Until 
execution, his creditors have an interest 
in his person for securing their debts ; 
and he himself, as long as he lives, is 
under the protection of the law. (Mac- 
donald's case, vol. xviii. of Howell*s Statt 
Trialsy p. 862.) 

We shall consider, first, the subject of 
attainder as it exists by the ordinary laws 
of the realm ; and, secondly, give some 
account of those extraordinary enact- 
ments commonly known by the name of 
Bills of Attainder. 

1. The principal consequences of at^ 
tainder, according to the ordi^iary course 
of law, are forfeiture of the attainted per- 
son's real and personal estates, and what 
is technically called corruption of the 
, XAocAoi >2!QSi& Qi![KQLd&t, The forfeiture iA 
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^ perscmal estate dates from the time of 
his conyiction, but extends only to the 
^oods and chattels of which he was actu- 
ally possessed at that time. Real estate 
is not forfeited until attainder; but then 
tiie fbrfeiture (except in the case of at^ 
tsinder upon outlawry) has relation to the 
time when the offence was conmiitted, so 
ss to aToid all intermediate sales and in- 
combranees. (Co. Litt 390 b.) 

The extent and nature of the forfeiture 
of real estate upon attainder differ in the 
ease of high treason, and in cases of mur- 
der or other fel<my. Attainder for high 
treason is followed by an immediate and 
absolute forfeiture to the crown of all 
freehold estates, whether of inheritance or 
otherwise, of which the person attainted 
was seised at the time of me treason com- 
mitted. This consequence of attainder 
for high treason is said by Blackstone to 
be deriyed frx)m Anglo-Saxon jurispru- 
dence. Copyholds are forfeited to the lord 
of the manor upon the attainder of the 
tenant. Lands held in gavelkind are for- 
Inted on attainder for high treason, but 
they are not subject to escheat for felony. 
(Rc^inson, Gav^kind, 2261.) 

By Stat. 5 & 6 Edw. VI. cap. 11, the 
dower of the widow of a person attainted 
for high-treason is also forfeited. But as 
tbere is no forfeiture unless an actual at- 
tunder takes place, if a traitor dies before 
judgment, or is killed in open rebellion, 
or is pat to death by martial law, his lands 
are not forfeited, unless a special act of 
oarliament is passed for the purpose. It 
V said, however (^Reports, iv. 57), that if 
tiie chief justice of England in person, 
upon the view of the body of one killed 
in open rebellion, records the facts and 
reCurns the record into the court of King's 
Bench, both the lands and the goods of 
fbe rebel shall be forfeited. 

Tliis forfeiture of the estates of persons 
conyicted of high treason was often pro- 
dnetiye of extreme hardship, by making 
tbeir fiunilies, who were no parties to 
their crimes, participate in their punish- 
ment. In certain modem treasons, there- 
fore, relating to the coin, created by sta- 
tute, it is expressly provided that they 
shall work no forfeiture of lands, except 
for the life of the offender, and that they 
diaU not derive bis widow of her dower. 



(Stat 5 Eliz. ell; 18 Eliz.c. 1 ; 8 & 9 
Wm. III. c. 26; 15 & 16 Geo. II. c 
28.) 

In cases of attainder for murder or 
other folony, the forfeiture of lands to the 
crown does not extend for a longer term 
than a year and a day, with an unlimited 
power of committing waste upon the lands 
during thaik period. This is called in our 
old law-books " The Kin^s yeary day, and 
waxte" After the expiration of this term, 
the lands would descend to the heir of the 
person attainted, if the feudal law of 
escheat for corruption of blood did not 
intervene, and vest them in the lord of 
whom they are holden. In order to un- 
derstand the doctrine of escheat for cor- 
ruption of blood, we must remember that, 
by the feudal law, from which our modem 
law of real property is chiefly derived, all 
lands were, or were supposed to be, held 
by gift from a superior lord, subject to 
certain services ana conditions, upon neg- 
lect or breach of which (as well as upon 
failure of issue of the grantee) the lands 
reverted, or in feudal language escheated, 
that is, fell to the original giver. Now, 
by the attainder of a tenant in fee-simple 
for felony, the compact between him and 
his lord was totally dissolved ; his blood 
was supposed to be corrupted, and he was 
disabled not only from mheriting lands 
himself, but from transmitting them to his 
descendants. Even though he had no 
lands in possession at the time of the at- 
tainder, and acquired none afterwards 
upon which the law of forfeiture could 
operate, the law of escheat might operate 
after his death to the prejudice of his de- 
scendants. For, owing to the corraption 
of his blood, which was considered to stop 
the course of descent, it was impossible to 
derive a title to any lands, either from him 
directly or from a more remote ancestor 
through him. The legal consequence of 
this doctrine was an escheat to the lord. 
As most lands in England at present are 
held of the king as the feudal superior, he 
is generally the sole party interested in 
the estates of attainted persons. We may 
be apt to confound forfeiture with escheat, 
unless we illustrate the difference between 
them b^ some familiar instance of their 
respective operalVoiis ^cox^m^V^ ^'tXvw 
as it formerly stood. TYra& VV^ ^»^^ ^^ 
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instance cited by Blackstone from Coke 
(^Comm, ii. p. 253), if a &ther were seised 
in fee-simple, and his son committed 
treason and were attainted, upon the death 
of the &ther the lands escheated to the 
lord, because the son by the corruption of 
his blood was incapable of being heir, 
and there could be no other heir during 
his life : but nothing was forfeited to the 
king, for the son never had any interest 
in the lands to forfeit. 

The hardship caused by the doctrine 
of the corruption of blood in punishing 
the offences of the guilty by a heavy pu« 
nishment upon the innocent, has frequently 
attracted the attention of tiie legislature ; 
though, until lately, little has been done 
towards pennanentiy remedying the evil. 
The 1 Edw. VL c 12, § 17, enacted 
that attainder of treason, petit-treason, 
misprision of treason, and murder, or any 
felony, should not deprive the wife of her 
dower; but 5 & 6 Edw. VI. c. 11, § 13, 
restored the old law in the case of all 
treasons, and therefore a wife loses her 
dower in case her husband is attainted of 
any treason. But it has been usual, 
where a new felony has been created by 
act of parliament, to make an express 
provision that it shall not extend to cor- 
ruption of blood. By the stat 7 Anne, 
c 21 (the operation of which was de- 
ferred by 17 Geo. XL c. 39), it was 
enacted that, after the death of the Pre- 
tender and his sons, no attainder for 
treason should extend to the disinheriting 
any heir, nor the prejudice of any person 
other than the offender. But, both these 
statutes being repealed by 39 Geo. III. 
c. 93, the ancient law of forfeiture for 
treason was restored. By 54 Geo. III. 
c. 145, corruption of blood was taken 
away for attainder, except in cases of 
treason, petit-treason (that is, where a 
wife has murdered her husband, a ser- 
vant his master, or an ecclesiastic his 
superior), and other murders. By the 
act of 3 & 4 Wm. IV. c. 106, which re- 
lates to descent, it is enacted, § 10, " That 
when the person from whom the descent 
of any land is to be traced shall have had 
any relation, who, havmg been attainted, 
shall have died before such descent shall 
have taken place, then such attainder shall 
aat prevent any person from inheiituig \ 



such land who would have been capable 
of inheriting the same, by tracing his 
descent through such relation, if he had 
not been attainted, unless such land shall 
have escheated before the Ist day of 
January, 1834." By another clanae of 
this act, descent is always to be traced 
from the purchaser, that is, from the 
person who has acquired the land in some 
other way than by descent, and the last 
owner smdl be considered to be the pur- 
chaser, unless it can be proved that he in- 
herited the same, in which case the de- 
scent must be traced till we arrive at a 
person as to whom it cannot be proved 
that he inherited. In this act the word 
descent means the title to inherit land by 
reason of consanguinity, as well when the 
heir shall be an ancestor or collateral 
relation, as when he shall be a child or 
other issue. By this act, if a man's son 
should be attainted, and should die before 
lands descend to him, the son of such soa 
would be enabled to inherit the lands^ 
which was not the case formerly. 

A dignity descendible to the hdra ff»> 
neral is forfeited to the crown both for 
treason and for felony. An entailed 
dignity is forfeited for treason, but not 
for felony. Thus Lawrence, Earl Fer- 
rers, whose peerage was limited to the 
heirs male of the body of his ancestor, 
being attainted for murder in the reign 
of George II., was succeeded by Wash- 
ington, Earl Ferrers, his next brother. 
(Cruise, Beal Property, lib. iv. sec 64, 
72, 73.) 

The corruption of blood produced by 
attainder cannot be effectually removed 
except by an act of parliament. " The 
king,** says Blackstone (vol. ii p. 254), 
" may excuse the public punishment of an 
offender. He may remit a forfeiture in 
which the interest of the crown is alone 
concerned ; but he cannot wipe away the 
corruption of blood ; for therein a third 
person hath an interest, the lord, who 
claims by escheat" But it appears firom 
the same author (^vol. iv. p. 402) thai 
the king's pardon is so &r effectual after 
an attainder, that it imparts new inherit* 
able blood to the person attainted, so that 
his children bom after the pardon macjf 
inherit from him. 

^, 'fiesai^ ^Oofe i&s;)Asft oC attainder bj 
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flie common law, as above described, 
there have been.fireqnent instances in the 
ffistOTY of Eng^d of attainders by ex- 
press legislatiTe enactment, called Bills 
of Attamder. This has happened when, 
either ^m the extraordinary natore of 
the offisnce^ or from uiforeseen obstacles 
to Ae execation of the ordinary laws, it 
has been thought necessary to haye re- 
oooiae to the sapreme power of parlia- 
ment, fbr the purpose of punishing par- 
ticular oflfences. These enactments, 
either in the shape of bills of attainder 
or bills of pains and penalties, have been 
made at intervals from an early period of 
our history, down to very recent times. 
The justice as woU as the poli<r7 of these 
«r po§t /acto laws has been often ques* 
tioaed; andtiir^ haye generally occurred 
in times of turbulence or of arbitrary 
goyemment; but the number of them is 
sufllcientiy large to form a formidable 
list of precedents. There were some in- 
stances of them under the Plantagenet 
prinoes, as the bills of attainder against 
Koger Mortimer and Edmund, Earl of 
Arundid, in the reign of Edward III. 
Both of these, however, were reversed in 
tiie same reien. It was not till the reign 
of Henry Vfll., which was fertile in new 
crimes and extraordinary punishments, 
that the proceeding by bill of attainder 
became so common as almost to supersede 
trials according to the ordinary process 
of law. Scarcely a year passed witiiout 
persons of the lughest rank being brought 
to the scaffold by bill of attainder. 
Among them were the Earl of Surrey, 
Cromwell, Earl of Essex, who is siud to 
have been the adviser of these measures, 
and most of those persons who suffered 
for denying the king's supremacy. All 
Aese persons were attainted upon mere 
hearsay evidence; and some not only 
upon no evidence at all, but without being 
heard in their defence. In the following 
reign of Edweird V I., the Protector Somer- 
set encouraged a bill of attainder for trea- 
son against his brother Lord Seymour of 
Sudley, the Lord High Admiral of Eng- 
land and husband of the Queen Dowa^r 
Catherine Parr, which was humed 
through both houses of parliament with- 
out the accused being permitted to say 
anything in his defence* Bat as the na- 



tion became better acquainted with the 
prindples of constitutional freedom, par- 
liamentary attainders became less fre- 
quent Under the Stuarts recourse was 
seldom had to this extraordinary mode of 
proceeding. It was thought necessary to 
adopt it in the time of James I. witii re- 
spect to Catesby, Percy, and several other 
persons, who were killed in tiie insur- 
rection that ensued upon the discovery of 
the Gunpowder Plot, or died before uey 
could be brought to trial, as they, not 
having been tried, could not have been 
attainted hj the ordinary process of law. 
It was a^am adopted \!j the Long Par- 
liament in Lord Strafford's case, on the 
ground that he was an extraordinary cri- 
minal, who would have escaped with 
litUe punishment if no other penalties 
than those of the existing laws had been 
inflicted on him. But even Lord Straf- 
ford's attainder was reversed after the re- 
storation of Charles II., and all tiie re- 
cords of the proceedings cancelled by act 
of parliament The Duke of Monmouth, 
also, on his appearing openly in arms 
against the government in 1685, was at> 
tainted by statute. A remarkable in- 
stance of a proceeding by bill of attainder 
occurred in the case of Sir John Fenwick, 
who, in tiie year 1696, was attainted for 
a conspiracy to assassinate William III. 
There is no question that Sir John Fen- 
wick might have been tried by the ordi- 
nary process of law. The excuse urged 
for resorting to a bill of attainder was» 
that there was no moral doubt of Fen- 
wick's guilt ; but that as two witnesses 
were required by the stat 7 Will. III. 
cap. 3, in order to convict him ; and as 
one of them had been tampered with and 
removed out of the kingdom, a legal proof 
of an overt act of treason became impoa* 
sible. 

The effect of this bill of attainder was, 
therefore, to suspend the statute of 7 Will. 
III. c. 3, before it had been two years 
in operation, in order to destroy an indi- 
vidual. This exertion of legislative 
power did not take place without a strong 
opposition, and has been frequentiy repro- 
bated in subsequent times. Bishop mr- 
net, one of its most strenuous supporters, 
allowed that '* this extreme way of ^tqp 
oeeding was to >m put Sxl ^^rew:9a<^ \nBi 
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Bddom, apd upon great occasions/' (How- 
ell's State Trials, vol. xii.) 

The legislatare, acting in conformity 
with this opinion, have seldom, since the 
accession of the House of Hanover, had 
recourse either to bills of attainder or 
bills of pains and penalties. Bishop At- 
terbury, however, was deprived of all 
his offices and emoluments, declared in- 
capable of holding any for the Aiture, 
and bamshed for ever, b^ a bill of pains 
and penalties, which received the assent of 
George I. on the 27th of May, 1723. He 
was charged with carrying on a traitor- 
ous correspondence in order to raise an 
insurrection in the kingdom and procure 
foreign power to invade it It was by a 
bill of pains and penalties that proceed- 
ings were taken against Queen Caroline, 
the wife of George IV., in 1820. During 
the Irish Rebellion, in 1798, Lord Ed- 
ward Fitzgerald was arrested on a charge 
of high treason, and dying in prison, before 
he could be brought to trial, of the wounds 
which he had received in resisting his 
apprehension, he was attainted by act of 
parliament But when the violence of 
party-spirit had subsided, the old prin- 
ciple of the constitution, tiiat every man 
shall be considered innocent of a crime 
until his guilt has been legally proved, 
prevailed, and a few years ago the at- 
tainder was reversed. 

The proceedings in parliament, in 
passing bills of attainder and of pains 
and penalties, do not vary from those 
adopted in regard to other bills. They 
may be introduced into either house. 
The parties who are subjected to these 
proceedings are admitted to defend them- 
selves by counsel and witnesses. Bills 
for reversing attainders are " first signed 
by the king, and are presented by a lord 
to the House of Peers, by command of 
the crown, after which they pass through 
the ordinary stages in both houses, and 
receive the royal assent in the usual form.*' 
(May*s Parliament,) 

ATTAINT. [JuBT.] 

ATTORNEY is a person substituted 
(atoum^, attorjiatua), from atoumer, attor- 
uare, to substitute, and signifies one put 
in the place or turn of another to manage 
bis concerns. He is either a private at- 
iomey, aathonsed to make contracts, aod 



do other acts for his principal, by an in« 
strument called a letter of attomev ; or 
he is an attorney at law, practising m the 
several courts of common law. The lat- 
ter description only will be treated of 
under this head. 

An attorney at law answers to the pro- 
curator, or proctor, of the civil and canon 
law, and of our ecclesiastical courts. 
Before the statute 13 Edward I. c 10, 
suitors could not appear in court by at- 
torney without the king's special warrant, 
but were compelled to appear in person, 
as is still the practice in criminal cases. 
The authority given by that statute to 
prosecute or defend by attorney formed 
the attorneys into a regular body, and so 
greatly increased their number, that se- 
veral statutes and rules of court for their 
regulation, and for limiting their num- 
ber, were passed in the reigns of Henry 
IV., Henry VI., and Elizabeth : one of 
which, the 33 Henry VI. c. 7, states, that 
not long before there were only six or 
eight attorneys in Norfolk and Suffolk, 
**quo tempore magna tranquillitaa remabat," 
when things were very quiet ; but tnat their 
increase to twenty-four was to the vexa- 
tion and prejudice of the counties ; and it 
therefore enacts^ that for the future there 
shall be only six in Norfolk, six in Suf- 
folk, and two in Norwich — a provision 
which is still unrepealed, though fidlen 
into disuse. It will be convenient to con- 
sider : — 

1st. The admission of attorneys to 
practise, their enrolment, and their certi- 
ficates. 

2nd. Their duties, functions, privileges, 
and disabilities. 

3rd. The consequences of their misbe- 
haviour. 

4th. Their remedy for recovering their 
fees, &c. 

. 1. llie admission of attorneys to praC' 
tise, their enrolment, and certificates, — 
The earlier regulations as to the admis- 
sion of an attorney (3 Jac. I. c 7, § 2, 
and rules of courts in 8 Car. I., and 1654) 
required that he should serve for five 
years as clerk to some judge, seijeant, 
counsel, attorney, or officer of court ; that 
he should be found, on examination -by 
appointed practisers, of good ability a»i 
\ Wi«eXj \ «niithax he should be admitted 
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of^ and rende in, some inn of court or 
ehancery, and keep commons there. 
These wer^ superseded by the 2 Greo. II. 
e. 23, § .*>, which provided that no per- 
son should practise as an attorney in 
tiie superior courts unless he had been 
bound by contract in writing to serve 
fbr five years as clerk to a regular at- 
torney, and had continued five years in 
such service, and had been afterwards 
examined, sworn, admitted, and enrolled 
in manner in the act mentioned, under 
penalty of 5o/. and an incapacity to sue 
for his fees. This provision is, by sub- 
sequent statutes, extended to practising in 
the county court or the quarter-sessions ; 
and by 34 Geo. III. c. 14, § 4, any person 
practising as an attorney without due ad- 
miasioo and enrolment shall forfeit 100/. 
and be disabled from suing for his fees. 
The 1 &2 Geo. IV. c 48, and 3 Geo. IV. c. 
li>, are repealed, except as to Ireland, but 
the fbllowmg provisions are re-enacted in 
the new act respecting attorneys (6 & 7 
Vict, c 73), with the addition of EHirham 
and London to the other universities : per- 
sons having taken the degree of bachelor of 
arts or bachelor of law, in the university of 
Oxford, Cambridge, or Dublin [also Dur- 
ham and London], and having served 
under contract in writing for three years 
with an attomev, and having been actu- 
ally employed during the three years by 
sudh attorney or his agent in the business 
of an attorney, shall be qualified to be ad- 
mitted as fully as if they had served five 
years ; provided the decree of bachelor of 
arts was taken within six years after ma- 
triculation, and the degree of bachelor of 
law was taken within eight years after 
matriculation : the binding to the attor- 
ney must also be within four years after 
the taking of the degree. By the 22 
Geo. II. c. 46, which is now repesJed so far 
as relates to attorneys and solicitors, ab 
affidavit was required to be made, within 
three months from the date of the ai*ticles 
of the execution thereof, by the attor- 
ney and by the clerk, which affidavit 
was to be filed in the court where the at- 
torney was enrolled, and be read in open 
court before the clerk was admitted and 
enrolled an attorney. Acts of indemnity 
were, however, occasionally passed, re- 
lieving persons who bad neglected to file I 



their affidavits within the limited time* 
By the last general stamp act, a duty of 
120^. is imposed upon the articles of 
clerkship of attorney, and 1/. lbs. on the 
counterpart ; and by 34 Greo. III. c. 14, § 2, 
the articles, duly stamped, were to be en- 
rolled or registered with the proper of- 
ficer in that court where the party pro- 
poses to practise as an attorney. No at- 
torney is allowed, either by former acts 
or the one now in force, to have more 
than two articled clerks at once, and these 
only during such time as he is actually in 
practice on his own account, and not at any 
time during which he himself is employed 
as cierk by another attorney. The clerk, 
in order to be admitted an attorney, must 
actually serve five years under his ar- 
ticles, unless he has taken a degree ; but 
by 6 & 7 Vict, in case the attorney dies, or 
discontinues to practise, or the articles are 
by mutual consent cancelled, then the clerk 
may serve the residue of the time under ar- 
ticles to any other practising attorney, and 
the new articles are not subject to stamp- 
duty. The articled clerk may serve one 
year, but not a longer time, with the agent 
of the attorney to whom he is articled : a 
plan generally adopted by country clerks, 
who thus acquire a year's experience of 
the practice in London, without delaying 
their admission : and by the 1 & 2 Gea 
IV. c. 48, § 2, now repealed, an articled 
clerk who became bondjide a pupil to a 
barrister or certificated special pleader, 
for one whole year, might be admitted in 
the same manner as was done if he had 
served one year with the agent of the 
attorney to whom he was bound. Under 
6 & 7 Vict, he may now serve one year 
with the London agent, and also one year 
with a barrister or special pleader, leaving 
three years only to spend with the attor* 
ney to whom he was articled. 

Formerly, before the clerk could be 
admitted an attorney, an affidavit was 
required of the actuid service under the 
articles, sworn by himself or the attorney 
with whom he had served, to be filed in 
the court to which he sought admission ; 
he also made oath (or affirmation, if a 
Quaker) that he had duly paid the stamp 
duty on the articles, and that he would 
truly and honestiy demean himself «&«(i 
attorney \ and be \hexv Xac^ ^«i qaS^s&. 
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tllegiaDce and supremacy, and subscribed 
the declaration against popery, or, if a 
Roman Catholic* the decUuution and oath 
prescribed by the 31 Geo. III. c 32, § 1. 
After paying a stamp-duty on his ad- 
mission of 25/., his name was enrolled, 
without fee, by the officer of court, 
in books appointed for the purpose* to 
which books all persons had free access 
without payment of any fee. When the 
attorney was admitted, he subscribed a 
roll, which was the original roll of attdr^ 
neys, which the court held as the re- 
corded list of its officers, and from which 
the names were copied into the books. 

An attorney, duly sworn, admitted, and 
enrolled in any of the superior courts of 
law, may be sworn and admitted in the 
High Ck>urt of Chancery Without fee or 
stamp duty ; and may practise in bank- 
ruptcy and in all inferior courts of 
equity : and so a solicitor in any court of 
^4at Westminster may be ^on, ad- 
mitted* and enrolled an attorney of her 
Majes^s courts of law ; and an attorney 
in a superior court at Westminster is car 
pable of practising in all the other courts 
on signing the other rolls. An attorney 
admitted m one court of record at West- 
minster may, by the consent in writing of 
any other attorney of another court, prac- 
tise in the name of such other attorney in 
such other court, though not himself ad- 
mitted in such court. But if any sworn 
attorney knowingly permit any other 
person, not being a sworn attorney of 
another court, to practise in his name, 
he is disabled from acting as an attorney, 
and his admittance becomes void. 

In addition to swearing, admission, and 
enrolment, an attorney, in order to be 
duly qualified for practice, must take out 
a certificate at the Stamp-office every 
year between the 15th November and 
16th December for the year following, 
the duty on which is 12/. if he reside in 
London or Westminster, or within the 
delivery of the twopenny post, or within 
the city of Edinburgh, and has been in 
practice three years ; or 6/. if he has 
been admitted a less time ; and if he re- 
sides elsewhere, and has been admitted 
three years, 8/. ; or if he has not been 
admitted so long, 4l. ; and if he practise 
without C6iti£cate, or without payment \ 



of the proper duty, he is liable to a pe* 
nalty of 50/« and an incapacity to sue for 
his fees4 Acts of indemnity are occa* 
sionally passed to relieve attome;^ who 
have neglected to take out their certificate 
in due tune. The omission by an attor* 
ney to take out his certificate for one 
whole year formerly incapacitated him 
from practising, and rendered his admi^ 
sion void ; but the courts had power to 
re-admit him on payment of the arrears 
of certificate duty, and such penalty u 
the courts thought fit (37 Geo. III. c 90.) 
This part of the act is repealed by 6 & 7 
Vict 

The following are the most important 
provisions of 6 & 7 Vict c 73. This act 
was passed in 1843, and consolidates and 
amends several of the laws relating to 
attorneys and solicitors practising in Eng- 
land and Wales. It repealed wholly or 
in great part thirty-two acts, but the 
provisions of fif^-eight other acts are 
retained either wholly or in part The 
admission of attorneys is now entirely 
regulated by this act No person is to 
be admitted an attorney or solicitor 
unless he shall have served a clerk* 
ship of five years (unless he has takeb 
a degree) to a practising attorney in 
England and Wales; and have under* 
gone an examination, § 3. No attorney 
is to have more than two clerks at one 
time, or to take or retain any clerk after 
discontinuing business, or whilst clerk 
to another. A person bound for five 
years may serve one year with a barrister 
or special pleader, and one year with a 
London Agent § 6. Within six months 
after a person is articled, the attorney or 
solicitor to whom he is bound must n^ake 
affidavit ojf his being a duly enrolled prac- 
titioner, with various particulars which 
are to be enrolled, § 8 ; and if not filed 
within six months, the period of clerkship 
will only be reckoned from the day of 
filing, § 9. Before the clerk can be ad- 
mitted an attorney he must make an 
affidavit of having duly served ; and the 
judges or any judge of the courts of 
Queen's Bench, Common Pleas, and Ebc- 
chequer, may, before issuing a fiat for 
admission, direct an examination by ex- 
aminers whom they shall appoint, and in 
su&Yi ^a;^ ^ \S[i<£^ wok ^ro^r, touching 
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tiie articles and service, and the fitness 
snd capaci^ of such person to act as an 
attorney. Tjie Master of the Rolls, before 
sdmitting any person as a solicitor, is to 
tdapt the same coarse of procedure. If 
the clerk is foond dnly qualified on ex- 
aminatioDy the oath of allegiance is ad- 
mmistered, and an oath to we following 
effect : — ** I» A. B., do swear (or solemnly 
affirm) that I will truly and honestly de- 
mean myself in the practice of an attor- 
ney (or solicitor, as the case may be) 
according to the best of my knowledge 
and abiUty. So help me God." 'The 
masters of the several courts of law at 
Westminster, or such other persons as the 
Lord Chief Justices and Lord Chief 
Barom shall appoint, are the proper per- 
sons mider the act for filing affidavits 
of the execution of clerkship, and for 
havix^ the care of the rolls of names. 
The Incorporated Law Society is ap- 
pmnted as registrar of attorneys and 
solidtors; and an alphabetical book or 
books is kept of all attorneys and soli- 
citOTS, and it is the duty of the society as 
iC^strar to issue certificates of persons 
who have been admitted and enrolled, and 
are entitled to take out stamped certifi- 
cates authorising them to practise as 
attorneys and solicitors. The Commis- 
sioners of Stamps are not to graut any 
certificate until the registrar has certified 
that the person appl^g is entitied there- 
to^ and the commisioners are to deliver 
all such certificates yearly to the registrar, 
with the date of granting the certificate. 

The examination of clerks, previous 
to admission as attorneys and solicitors, 
takes place at the Institution belonging 
to the Incorporated Law Society in 
Chancery Lane, in each term. Printed 
questions to the number of eighty or 
ninety are previously prepared. Four 
of these are preliminary, ue third and 
fourth requiring a statement as to what 
law-books the clerk has read and studied, 
and what law-lectures he has attended. 
The other questions are arranged under 
the following heads: 1. Common and 
Statute Law and Practice of the Courts. 
2. Conveyancing. 3. Equity and Practice 
of the Courts. 4. Bankruptcy and Practice 
of the Courts. 5. Criminal Law and 
Proceedings before Justices of the Peace, 



2. 7%« dutiet, JunctioM, mriviieget^ 
and dUabilitiea of aitomeya, — ^The prin* 
cipal duties of an attorney are care, skilly 
and integrity ; and if he be not deficient 
in these essential requisites, he is no* 
responsible for mere error or mistake in 
the exercise of his profession. But if he 
be deficient of proper skill or care, and a 
loss thereby arises to his client, he is 
liable to a special action on the case ; as^ 
if the attorney neglect (m the trial to 
procure the atten£uice of a material 
witness; or if he neglect attending an 
arbitrator to whom his dienfs cause is 
referred ; or if he omit to charge a de- 
fendant in -custody at the suit of his 
client, in execution within the proper 
time. When an attorney has once un- 
dertaken a cause, he cannot withdraw 
from it at his pleasure ; and though he 
is not bound to proceied if his client 
neglect to supply him with money to 
meet the necessary disbursements, yet 
before an attorney can abandon the cause 
on tho ground of want of funds, he must 
give a sufficient and reasonable notice to 
tiie client of his intention. When deeds 
or writings come to an attorney's hands 
in the way of his business as an attorney, 
the court, on motion, will make a rule 
upon him to deliver them back to the 
party on payment of what is due to him 
on account of professional services and 
disbursements, and particularly when he 
has given an undertaking to re-deliver 
them ; but, unless they come to his hands 
strictiy in his business as an attorney, 
the court will not make a rule, but leave 
the party to bring his action against the 
attorney. 

An attorney duly enrolled and certi- 
ficated is considered to be always per- 
sonally present in court, and on that 
account has still some privileges, though 
they are now much narrowed. Till lately 
he was entitied to sue by a peculiar pro* 
cess, called an attachment of privilege, 
and to be sued in his own court by bUl ; 
but the late act for uniformity of process, 
2 Will. IV. c. 39, has abolished these 
distinctions, and an attorney now sues 
and is sued like other persons. By reason 
of the supposed necessity for his presence 
in court, an attorney is exeto?^! -&«sbv 
offices reqxaimg '^^i^iial ^Ts^•s^,^ ^^aaib 
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of sheriff, constable, overseer of the poor, 
and also from serving as a juror. These 
privileges, being allowed not so much for 
the benefit of attorneys as of their clients, 
are confined to attorneys who practise, or 
at least have practised within a year. 

An attorney is also subjected to some 
disabilities and restrictions. No attorney 
practising in the King's Courts could for- 
merly be under-sherifi^ sheriff's clerk, re- 
ceiver, or sheriff's bailiff; but that part 
of the act (1 Hen. V. c. 4) which related 
to under-sheriffs is repealed by 6 & 7 
Vict. By rule of Michaelmas Term, 
1654, no attorney can be a lessee in eject- 
ment^ or bail for a defendant in any 
action. By 5 Geo. II. c. 18, § 2, no 
attorney can be a justice of the peace 
while in practise as an attorney ; and this 
clause is not repealed by 6 & 7 Vict., but 
there is an exception in favour of justices 
in any city or town being a county of 
itself, or to any city, town, cinque port, 
&c. having justices within their respective 
limits. No practising attorney can be 
a Commissioner of the Land Tax without 
possessing 100^. per annum. By 12 Geo. II. 
c. 13, which is repealed by 6 & 7 Vict., no 
attorney who was a prisoner in any prison, 
or within the rules or liberties thereof, 
could sue out any process, or commence or 
prosecute any suit, under penalty of being 
struck off the roll, and incapacitated from 
acting as an attorney for the future ; and 
the punishment was the same for any 
attorney who suffered an attorney in pri- 
son to prosecute a suit in his name ; but an 
attorney m prison might carry on suits 
commenced before his confinement; and 
the statute did not prohibit his defending, 
but onlyhis prosecuting suits. 

3. The consequences cf an attomet/*8 
mithehamour. — The court which has ad- 
mitted an attorney to practise treats him 
as one of its officers, and exercises a 
summary jurisdiction over him, either for 
the benefit of his clients or for his own 
punishment in case of misconduct If he 
IS charged on affidavit with fraud ormal- 

Eractice, contrary to justice and common 
onesty, the court will call upon him to 
answer the matters of the affidavit ; and 
if he do not distinctly deny the charges 
imputed to him. or if he swear to an in- 
eredibh story in disproof of them, the 



court will grant an attachment. If tbf 
misconduct of the attorney amount to an 
indictable offence, the courts will hi gfr- 
neral leave him to be indicted by mc 
party complaining, and wiL not call upon 
him to answer the matters of an affidavit 
If the attorney has been fraudulentiy ad- 
mitted, or has been convicted of felony, 
or any other offence which renders him 
unfit to practise, or if he has knowingly 
suffered his name to be used by a person 
unqualified to practise, or if he has him- 
self acted as agent for such a person, or 
if he has signed a fictitious name to a 
demurrer purporting to be the signature 
of a barrister, or otherwise grossly mis- 
behaved himself, the court will order him 
to be struck off the roll of attorneys. 
But striking off the roll is not a perpe- 
tual disabihty : for in some instances the 
court will permit him to be restored, con- 
sidering the punishment in the light of 
a suspension only. An attorney may 
procure his name to be struck off the 
roll, on his own application; which is 
done when an attorney intends to be 
called to the bar. But it is necessary foe 
him to accompany his application with an 
affidavit to the effect that he does not 
make the application in order to prevent 
any other person making it against him. 
4. TTie attorney* 8 remedy for recovering 
his fees, — An attorney may recover his 
fees from his client in an action of debt 
or indebitatus assumpsit, which he may 
maintain for business done in other courts 
as well as in that of which he is admitted 
an attorney. But an attorney cannot re- 
cover for conducting a suit in which, 
owing to gross negligence or other cause, 
the client has had no benefit whatever 
from the attorney's superintendence. The 
2 Geo. II. 0. 23, is repealed, but § 23 is 
preserved in the new act, which provides 
that no attorney shall sue for the reco- 
very of his fees or disbursements till the 
expiration of one lunar month after he 
has delivered to his client a bill of such 
fees or disbursements, written in a legible 
hand, and subscribed with his own hand ; 
and on application of the party charge- 
able, by such bill, the court, or a judge 
or baron of the court in which the 
business is done, may refer the bill to 
be taxed by the proper officer ; and if 



ATTORNEY-GENERAL. [ 225 ] ATTORNEY-GENERAL. 



Ike attomey, or party chargeable, shall 
Kftne to attend such tazatioii, the officer 
mmy tax I3ie bill er paHef pending which 
reference and taxation no action shall 
be commenoed toit the demand ; and on 
the tazaticm and settkment of the bill, 
the par^ shall pay to the attorney, or as 
Ae court shall direct, the whole sum due 
on the Wlf or be liable to attachment or 
proeesB of contempt; and if it is found 
that the attorney has been oyerpaid* then 
he shall forthwith refund. The statute 
only applies to fees and disbursements for 
busmen done in a court of law or equity. 
If the whole bill were for conyeyancing, 
it could not formerly be taxed, but con- 
Tmncing costs may be taxed under 6 & 
7 Vict : if any part of the bill be for 
business done m court, the bill must be 
ddiy^red a month before the action is 
broo^dit, or the attorney cannot recover, 
in 'v^di case aU the items are taxed : 
under 6 & 7 Vict the judge may autho- 
rize an action before the expiration of the 
month. Many nice distinctions have been 
drawn as to what transactions of an at- 
torney constitute business done in a court 
so as to render his bill subject to taxation. 
For these we must refer to Tidd's Prac- 
tice, tit « Attorneys." 

To assist an attorney in recovering his 
costs, he has a lien for the amount of his 
bill ii^on the deeds and papers of his 
elient which have come to ms hands in 
the course of his professional employ- 
ment ; and, till his bill be paid, the court 
will not order them to be delivered up, 
nor can an action be maintained for them. 
The attorney has also the same lien on 
any money recovered by his client which 
comes to nis hands in the character of 
his attorney. As a further security to 
the attorney, his client is not pennitfeed 
to discharge him and substitute another 
without obtaining the leave of the court 
or a judge's order for that purpose, which 
is never granted except upon the terms 
of paying the first attorney's bill. See 
Rule, 2 Will. IV. reg. 1, § 93. (Bac. 
Abridgment^ tit ** Attorney/' 7th edition ; 
Tidd's Practice, 9th edition, chaps, iii. 
and xiv.) 

ATTORNEY-GENERAL. The atr 
tomey-general is a ministerial officer of 
the crown, specially appointed by letters- 



patent He is the attorney for the king, 
and stands in precisely the same relation 
to him that ev^ other attorney does to 
his employer. The addition of the term 
** general' to the name of the office probap 
bly took place in order to distinguisn him 
fh>m attomejTs appointed to act for the 
crown in particiuar courts, sudi as the 
attorney for the Court of Wards, or the 
master of the Crown Office, whose official 
name is ** coroner and attorney for the 
king" in the Court of King's Bench. By 
degrees the office, which mts usually been 
filled by persons of the highest emmence 
in the profession of the law, has become 
one of great dignity and importance. 
The duties of the attorney-general are to 
exhibit informations and conduct prose- 
cutions for such heinous nusdemeanours 
as tend to disturb or endanger the state ; 
to advise the heads of the various de- 
IMirtments of government on legal ques- 
Uons ; to conduct all suits and prosecu- 
tions relating to the collection of the 
public revenue of the crown ; to file in- 
formations in the Exchequer, in order to 
obtain satis&ction for any injury com- 
mitted in the lands or other possessions 
of the crown; to institute and conduct 
suits for the protection of charitable en- 
dowments, in which the king is entitled 
to interfere ; and generally to appear in 
all legal proceedings and in all courts 
where the, interests of the crown are in 
question. 

The precise rank and precedence of the 
attorney-general have frequently been 
the subject of discussion and dispute. In- 
deed the early history and origin of this 
office, upon which the question of pre- 
cedence in a great measure depends, is 
matter of great obscurity. There is no 
doubt that at all times the king must 
have had an attorney to represent the 
interests of the crown in the several 
courts of justice ; but in early times he 
was probably not an officer of such high 
rank and importance as the attorney- 
general of the present day. There are 
no traces of such an officer till some cen- 
turies after the Conquest ; and it is clear 
that, until a comparatively late period, 
the king's Serjeant was the chief executive 
officer for pleas of the crown. (Spelman, 
Gloss, tit " Serviens ad legem.") In thft 
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old form of proclamaticm apon the arraign- 
Bkent of a criminal, the king's Serjeant 
was, till very lately, always named before 
the attotney-general ; and preyionsly to 
the Commonwealth he invariably ^oke 
before him in all criminal proeecntions, 
and performed the duty of ** opening the 
pleacungs," which since the Conmion- 
wealth has always been done by the 
junior counsel. In the reign of James I. 
a curious altercation between Sir Frauds 
Bacon, who was then attomej-general, 
and a serjeant-at-law, upon this subject, 
is related in Bulstrode's * Reports,' yoI. 
iii. p. 32, upon which occasion Lord 
Coke, who was then chief justice, said 
that ** no Serjeant ought to moye before 
the king's attorney, when he moves for 
the king ; but ft)r other motions any ser- 
jeant-at-law is to move before him." He 
added, that when ** he was the king's at- 
torney, he never offered to move bdbre a 
Serjeant, unles sit was for the king." 

All questions respecting the precedency 
of the attorney-general and the seijeants 
were terminated by a special warrant of 
King George IV., when Prince Regent, in 
the year 1811, by which it was arranged 
that the attorney-general and the solicitor- 
general should have place and audience at 
Sie head of the English bar. 

A discussion arose during the session 
of parliament 1834, at the hearing of a 
Scotch appeal in the House of Lords, 
upon the question of precedency between 
the attorney-general and the lord advo- 
cate of Scotland, which was finally de- 
cided in favour of the former. 

AUBAINE, the name of the prerog»> 
tive by which the kings of France 
formerly claimed the property of a 
stranger who died within their kingdom, 
not having been naturalized. It also 
extended to the property of a foreigner 
who had been naturalized, if he died 
without a will, and had not left an heir ; 
as likewise to the succession to any re- 
maining property of a person who had 
been invested with the privileges of a 
native subject, but who had quitted, and 
established himself in a foreign country. 
(Merlin, Repertoire de Jurisprudeiice, 
torn. i. p. 523.) It is callea, in the 
French laws, the Droit d*Aubaine, Au- 
ibors have varied as to its etymology. 



Nicot ( Threaor de la Latigve Frtmeoim^ 
tant andetme que modeme, foL PtanM^ 
1606) says it was anciently writleQ 
Hobaine, from the verb hober, wMfih a^ 
nifies to remove from one place to anotber I 
Ci^jacius {Opem, foL Neap. 1758» ton. 
ix. col. 1719^ derives the word Iboni 
cidvenoj a foreigner or stranger ; and Dn 
Cange {Gloaear.y. **Aubain") fr^imjl»- 
btmuSf the name formerly given to the 
Scotch,who were great travellers. Menage 
{Diet, Etym, fol. Paris, 1694) saya, 
8(nne have derived the word from a« 
Latin aUhi natuSj a pa;«on bom eta^ 
where, which seems the best expfamatioiu 
(See also Walafridus Strabo, JJe Vitd & 
Gain, 1. iL c. 47.) 

This practice of confiscatiDg the effeeti 
of strangers upon their death is men- 
tioned, Siough obscurely, in one pf the 
laws of Charlemagne, ajd, 813. (Copt- 
tularia Begum Francorum, curante P. de 
Chiniac, fol. Paris, 1780, col. 507, § 6.) 

The DrtMt d'Aubaine was ori^nally a 
seignorial right in the provinces of 
France. Brussel, in his Nowel Examem 
de VUmae general dea Fiefe en France 
pendant te J^,, le xii., U xiii., et le xiv, 
Steele, 4to. Paris, 1727, tom. ii. p. 944, has 
an express chapter, **De8 Aubuns,'* in 
which ne shows ih&t the barons of France, 
more particulaHy in the twelfth centorv, 
exercised this right upon their lands. He 
especially instances Raoul, Comte de 
Vermandois, a.d. 1151. 

Subsequently, however, it was annexed 
to the crown only, inasmuch as the king 
alone could give the exemption from it, 
by granting letters of naturalization. 

Various edicts, declarations, and letters- 
patent relating to the Droit d'Anbaine, 
between the years 1301 and 1702, are 
referred to in the ' Dictionnaire Universel 
de Justice' of M. Chasles, 2 tom. fol. 
Paris, 1725 ; others, to the latest time, are 
given or referred to in the * Code Diplo- 
matique des AubainSj'par J. B. Gaschon, 
8vo. Paris, 1818. Tlie Due de Levis, 
in his speech in the Chamber of Peers, 
when proposing its final abolition, 14th of 
April, 1818, mentioned St Louis as the 
first King of France who had relaxed the 
severi^ of the law (compare EtcdiHsK- 
mens de S, Louis, 1. i. c 3), and Louis 
\\eli\x^«i> la:<nn^ abolished it entirely 
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in 1815 (eomptae the Bmmeil des Ordmr 
mmotM du Zowrs, torn. i. p. 610), bat» m 
it turned oat, for his own reign only. 
Ezempfioii firam the operation of the 
Droit a'Aobaine was granted in 1364 by 
GhaneB V. in fiivoiir of persons bom 
w^^ tbe states of the Roman Church. 
Lonia XL, in 1472, granted a similar 
exemption to strangeis dwelling at Tour 
loose ; and Francis I., in 1548, to stran- 
^eiB resident in Danphin^ Charles IX*, 
m 1569, allowed exemption from it to 
merduuvtHitrangerB frequenting the fidrs 
at Lyon. Henry IV., m 1608, granted 
exemption to tiie su^ects of the republic 
<tf Gcmeva. Louis XlV^ in 1702, to the 
subjects ofthe Duke of Lorraine. (Chasles, 
Diet. to/BL L pp. 265, 267.) The Swiss 
and tiie Scotch of the kin j^s guard had 
been exempted by Xing Heniy II. 
(Baoquet, Traits de DroU aAvbame, p. L 
c7.) 

Partial exempticms from tiie Droit 
d'Aubaine were frequently oonventional, 
and formed clauses in treaties, which sti- 
pulated for reciprocal relief to the subjects 
of tiie contracting parties; these exemp- 
tions, it is probable, continued no longer 
than the peace which tiie treaty had pro- 
cured, and some related to moyeable goods 
only. 

in the treaty of commerce between 
Eiu^and and France^ in 1606, the Jus 
AmnaiAs, as it is termed, was to be aban- 
doned as related to the English : ** Ita ut 
in postemm aliquo modo jure AlbinatCls 
fisco addici non possint." (Rym. Feed, 
torn. xri. p. 650.) Letters-patent of 
Louis XIV., in 1669, confirmed in the 
parliament c^ Grenoble in 1674, exempted 
the SsToyards ; and this exenmtion was 
oqnfinnea by the treaty of Utrecht, in 
1718. The inhabitants of the Catholic 
cantons of Switzerland were exempted 
by treaty in 1715. The particulars of 
numerous other conventional treaties are 
recorded in M. Gaschon's work, in the 
speech of the Due de Levis already re- 
ferred to^ and in the ' Rapport' from the 
Marquis de Clermont-Tonnerre to the 
French Chamber of Peers, printed in 
the 'Moniteur* for 1819, pp. 96-98. 

Louis XV . ffranted exemptions, first to 
Denmark and Sweden; tiien, in the 
trea^ called the ** Family Compact,** to 



Spain and N^des ; to Austria, in 1766 ; 
to Bavana, in 1768; to the noblesie of 
Franconia, SuaUa, and the Upper and 
Lower Rhine, in 1769; to the Protestant 
Cantons of Switserland, in 1771 ; and to 
Holland, in 1773. In Louis XVI.'s 
reign, other treaties of the same kind 
were made with Saxony, Poluid, Portu- 
gal, and the United States. Theabolition 
of the Aubaine, as it related to Bu^aa, 
was a distinct article of another treaty ; 
and, finally, hj letters-patent, dated 
January, 1787, its abolition was pro- 
nounced in fiivour of the subjects of 
Great Britain. 

The National Assembly, by laws dated 
August 6, 1790, and April 13, 1791 (con- 
firmed by a constitutional act, 3rd of 
September, 1791), abolished the Droit 
d'Aubaine entirely. It was nevertheless 
re-established in 1804. {Moniteur for 
1818, p. 551.) The treaty of Paris, 
30th of April, 1814, confirmed the 
exemptions from the Aubaine as far as 
they were acknowledged in existing trea- 
ties. The final aboUtion of the Droit 
d'Aubaine, as already mentioned, was 
proposed by the Due de Levis, April 14, 

1818, and passed into a law, July 14, 

1819, which confirmed the laws of 1790 
and 1791. Foreigners can now hold 
lauds in France by as firm a tenure as 
native subjects. 

The Droit d'Aubaine was occasionally 
relaxed, by the kings of France, upon 
minor considerations. In the very early 
part of the 14th century, an exanption 
was obtained by the University of Paris 
for its students, as an encouragement to 
their increasing numbers. Charles V. 
granted the privilege in 1364 to such 
Castilian mariners as widied to trade 
with France, In 1366 he extended it to 
Italian merchants who traded to Nismes. 
The fairs of Champagne were encou- 
raged in the same manner ; and exempt 
tions to traders were also granted b^- 
CharlesVIII. and Louis XL Francis 
I. granted the exemption to foreigneri 
who served in his army; Henry IV. to 
those who drained the marshes cr worked 
in the tapestry-looms. Louis XIV. 
extended the exemption to the particular 
manu&u^rers who worked at Beauvals 
and the OobeAios*, liUckeii \o ^•^ \^»s» 
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mann&ctareTS who had come from 
Venice; in 1662, to the Dunkirkers, 
whose town he had acquired by purchase 
from England; and, lastly, to strangers 
settled at Marseille, that city having 
become the entrepot of prodaots from the 
Levant 

Ambassadors and persons in their suite 
were not subject to the Droit d' Aubaiue ; 
nor did it affect persons accidentally pass- 
ing through the country. 

That me Droit d'Aubaine existed in 
Italv, in the papal states, in the eleventh, 
twelfth, and thirteenth centuries, seems 
established by Muratori, *Antiq. Ital. 
Medii iBvi,' foL MedioL 1739, tom. ii. 
col. 14. 

An extensive treatise on the Droit 
d' Aubaine has been already quoted in the 
works of Jean Bacquet, avocat de Roi en 
la Chambre de Thresor, fol. Paris, 1665. 
See also ' M^moires du Droit d' Aubaine,' 
at the end of M. Dupuy*s * Traitez tou- 
chant le Droits du Uoy tr^-Chrestien/ 
fol. Par. 1655; and the *Coutumesdu 
Balliage de Vitry en Perthois,* par 
Estienne Durand, fol. Ch&lons, 1722, p. 
254. But the most comprehensive view 
of this law, in all its bearings, will be 
fbund in the * Repertoire Universel et 
Raisonn^ de Jurisprudence,' par M. 
Merlin, 4to. Paris, 1827, tom. i. p. 523, 
art "Aubaine;" torn. vii. p. 416, art. 
« Heritier." The Moniteurs of 1818 and 
1819 contain abstracts of the discussions 
while the abolition was passing through 
the two Chambers at Paris. See the 
latter year, pp. 314, 315, 509, 510, 728, 
729. The chief passages in the former 
year have been already quoted. 

AUCTION, a method employed for 
the sale of various descriptions of pro- 
perty. This practice origiuated with the 
Romans, who gave it the descriptive 
name of auction an increase, because the 
property was publicly sold to him who 
would offer most for it. In more modem 
times a different method of sale has been 
sometimes adopted, to which the name of 
auction is equally, although not so cor- 
rectly applied. This latter method, 
which is called a Dutch auction, thus 
indicating the local origin of the practice, 
consists in the Public offer of property at 
m pnoe bejrona its value, and then gia- \ 



dually lowering or diminishing that price 
until some one consents to become the 
purchaser. An aucticm is defined by 
19 Geo. III. c. 56, § 3^ and 42 Geo. Ill 
c. 93, § 3, to be *< a sale of any estate^ 
goods, or effects whatever, by outcry, 
knocking down of hammer, by candk^ 
by lot, by parcel, or by any other mode 
of sale at auction, or whereby the hig^iest 
bidder is deemed to be the parebaser." 
According to the revenue laws, eveiy 
auction at which property is put iq> and 
bidden for is a "side," so as to raise the 
charge of duty, without regard to the 
subsequent completion of the purchase by 
the ddivering possession or actual trans- 
fer of the thmg sold. There must, how- 
ever, be an actuud competition as to pricey 
or biddings, or an invitation made to a 
competition of biddings, and if a single 
biddmg is made the liability to pay 
auction duty is incurred. 

The sale by auction was used by the 
Romans for the disposal of military spoils, 
and was conducted sub hastd, that is, 
under a spear, which was stuck into the 
ground upon the occasion. This expres- 
sion was continued, and sales were de- 
clared to be conducted sub hastd in cases 
where other property was sold by auction, 
and probably after the spear was dis- 
pensed with. The phrase " asta pubblica" 
IS still used by the Italians to signify a 
public sale or auction : the expression is, 
** vendere all' asta pubblica," or " vendere 
per subasta." The auctio transferred to 
the purchaser the Quiritarian ownership 
of the thing that he bought 

At the present day persons are some- 
times invited to a " sale by the candle," 
or ** by the* inch of candle.** The origin 
of this expression arose from the employ- 
ment of candles as the means of measuring 
time, it being declared that no one lot H 
goods should continue to be offered to the 
biddings of the persons who were present 
for a longer time than would suffice for 
the burning of one inch of candle; as 
soon as the candle had wasted to that 
extent, the then highest bidder was de- 
clared to be the purchaser. 

In sales by auction, the assent of the 
buyer is given by bis bidding, while 
the assent of the seller is signified by 
^e ^aiSii q£ thft auctioneer's hammer; 
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and until this declaralion has been made, 
fbe Udder is at liberty to withdraw his 



It IS a oommon practice for the 
owner of property- ofifered for sale hj 
auction to reserve to himself the pn- 
Til^e of bidding, and, as it is termed, 
bnyine in his goods, if the price offered 
by omers should not suit him. As late 
as tibe time of Lord Mansfield, private 
biddings at auctions were considered to 
be illegal. In the present day, how- 
ever, they are not only allowed by the 
law, but the legislature has so for recog- 
nised tiie propne^ of the practice, that 
in cases where ue property has been 
bon^it in dther by the proprietor or by 
his declared agent, who is in general the 
aoetioneer, no auction duty is chargeable ; 
but if bought in by the owner personally, 
he must do so openly, and if bought in by 
an acent, he must do so by auSiority of 
a written notice. When a buyer-in anei> 
wards becomes a purchaser, the trans- 
aiction is narrowly looked after by the of- 
ficers of the revenue, and the auctioneer's 
bond is liaUe to be put in suit if the auc- 
tion duty has been fraudulently evaded. 

It has been laid down that the buyer 
cf goods at an auction cannot be held to 
the performance of his contract in cases 
where he was the only bond fide bidder 
at the sale, and where public notice was 
not given of the intention of the owner 
of the goods to bid, even though his 
agent was authorized to bid only to a cer- 
tain sum. This rule is intended to act 
as a protection to purchasers against the 
practice commonly resorted to by dis- 
reputaUe auctioneers, of employing per- 
sons to make mock biddings with the 
view of raising the price by their ap- 
parent competition : the persons thus em- 
ployed are aptiy called puffen. In many 
large towns, and more especially in Lon- 
don, many persons make a trade of holding 
auctions of inferior and ill-made goods ; 
Dersons called barkers are generally placed 
7y them at the door to invite strangers to 
enter, and puffers are alwavs employed, 
vho bid more for the articles than tiiey 
are worth, and thus entice the unwary. 
Many ineffectual attempts have been 
made to put a stop to these practices, 

The auctioneer is considered the agent 



of both parties, vendor and purchaser. 
In 'the language of the judges in a late 
case, ** a bidder, by his silence when the 
hammer falls, confers an authority on the 
auctioneer to execute the contract on his 
behalf." He can therefore bind the parties 
by his signature according to the requisi- 
tion of the Statute of Frauds, which 
renders it necessair in contracts of sale 
of " lands or any interest in or conoem< 
iDg them," and of goods above the value 
of lOZ., and that some " note or memo- 
randum diould be signed by the parties 
or their agents lawfully authorized." Such 
signature is now held sufficient even in 
an action brought by the auctioneer 
against the vendor in his own name. It 
has been doubted therefore, whether a 
bidder may not retract (in cases within 
the statute) at any time before the actual 
written entiy. The auctioneer also stands 
in the situation of a stakeholder of the 
deposited part of the purchase-money, 
which he is not at liberty to part with 
till the sale has been carried into ef- 
fect ; and he cannot, at least after notice^ 
discharge himself by paying over the 
amount to the vendor. It has been settied 
by a late decision that he is not liable 
for any interest on, or advantage which 
he may make from, the money in his 
hands. In this respect his situation 
differs from that of a mere agent, and 
also from that of one of the contracting 
parties (the vendor), from whom **in« 
terest is recoverable in the nature of 
damages for a breach of the original con- 
tract on the part of the vendor, by whose 
failure to make a good tiUe the vendee 
has for a time lost the use of his money." 
(Mr. Justice James Parke.) An auc- 
tioneer (like any other agent and trustee 
concerned in the sale of property) is for- 
bidden to buy on his own account ; and 
when he sells without disclosing the name 
of his principal, an action will lie against 
himself for damages on the breach of 
contract 

The conditions of sale constitute the 
terms of the bargain, and purchasers 
are bound to take notice of them. The 
late Lord Ellenborough said that ** a little 
more fairness on the part of auctioneers 
in fhiming particulars would avoid many 
inconveniences. TVetfc \* ^NTw^^^^^vJOasst 
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ft suppressioii of the fair description of 
the premises, or something stated which 
does not belong to them ; and in favour 
of justice, considering how little know- 
ledge the parties have of the thing sold, 
much more particularity and fairness 
lAight be expected." The conditions 
usually contain a provision that *' any 
error or mis-statement shall not vitiate 
the sale, but that an allowance shall be 
made for it in the purchaiBe-money.'* But 
this clause is held only to guard against 
unintentional errors^ and not to compel 
a purchaser to complete the c<mtract if 
he has been demgnedly misled. 

The duties that were levied upon 
goods sold by public auction were not 
eharged according to any uniform scale. 
Sheep's wool of British growth, sold for 
the benefit of the growers, or of persons 
who had purchawd directly from the 
growers, wero subject to a duty of two- 
pence for every twenty shillings of the 
purchase-money. This duty produced 
1^ thim 20A in the whole of the United 
Kingdom, in 1842. Freehold, copyhold, 
or leasehold estates, whether in land or 
buildings; shares in the joitit-stock of 
dorporate or chartered complies; ro- 
versionary interest in any of the public 
funds; and ships or vessels — were liable 
to pay sevenpence for every twenty shil- 
lings : household furniture, horses, car- 
riages, pictures, books, and the like kinds 
of personal property, were made to pay 
one shilling for every twenty shillings of 
the purchase-mon^. (45 Qeo, III. c. 
30.) Bonds granted under a local paving 
act, and charged upon certain premises, 
were held to be an interest in land, and 
as such subject to the lower rate of duty. 
Upon thii^ principle dock-bonds, gas- 
work shares, railroad shares, canal shares, 
bridge shares, shares in a news room or 
library, pews in a church or chapel, poli- 
cies, bonds, and other securities which 
created or conveyed any interest in 
land, tenements, or hereditaments, were 
charged only with the lower duty of 
sevenpence in the pound. (Bateman 
On the ExcUey p. 332, ed. 1843.) But 
many exceptions were made by the le- 
;^Jature when imposing these duties. 
'^ Piece-goodsj wove or fabricated in this 
kingdom, which shall be sold entire m 
the piece or guantity^ as taken from the 



loom, and in lots of the price (A twenty 
pounds and upwards," were exempted 
from the payment of duty. 

The produce of the whale and seal 
fisheries enjoyed an equal exemption, as 
well as elephants* teeth, palm oil, drugs, 
and other articles for tiie use of dyers ? 
also mahogany and other woods used by 
cabinet-makers, and all goods imported 
by way of merdiandise from any British 
colony in America, the same being of the 
growth, produce, or manufacture of such 
colony, and sold by the original importer 
within twelve months ftum. the time of 
importation. Neither was any dirty 
chargeable upon property sold by order 
of the courts of Chancery or Exchequeri 
nor on any sale made by the Elast India 
or Hudson's Bay Company; nor by order 
of the Commissioners of Customs, Ex« 
cise, or other government boards of com- 
missioners. In like manner, sales made 
by the sheriff for the benefit of creditors 
in execution of judgment, and bankrupts' 
effects sold by, assignees, were not held 
liable to the payment of auction-duty ; 
which last species of exemptions was 
made upon the principle of not aggn^ 
vating their losses to innocent sufferers. 
Gbods distrained for non-payment of 
tithes were also exempt. For the same 
reason, goods damaged by fire, or 
wrecked or stranded, which were sold 
for the benefit of insurers, were not 
charged with duty. Wood, coppice, the 
produce of mines or quarries, cattle, 
com, stock or produce of land, might be 
sold by auction free of duty while they 
continued on the lands producing the 
same. The exemption only extended to 
the unmanufactured produce of land, 
and did not include cheese, butter, flour, 
&c.; and the stock of a nurseryman 
wocdd be liable to the duty, the exemp- 
tion being confined strictly to agricul- 
tural produce. By virtue of a Treasury 
warrant issued in 1 822, auction-duty was 
not charged on the sale of property of 
foreign ministers to the court of Great 
Britain on their leaving England, llie 
effects of officers and soldiers dying in 
her Majesty's service might be sold by 
auction by a non-commissioned officer or 
8o\diet, mthout incurring auction-duty ; 

and. m \^^ >Xiv& eiL<&ifik'^>Iv(ni'«vii%:s)«i&^^ 

to XYlq eSec;\a oi dAa«t\»t^ 
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In OMe tbe sale of an estate ware de» 
daxed Toid, through defect of title, the 
dn^ that had been paid nrfght be claimed 
anrn within three months after the time 
imen the defect had been discoTered. 

It was veiy eommon to stipiUate thai 
the hi^rer shoold pay the amount of duly 
In addition to the sons bid by him. 

The dn^ on sales by auction in Oreat 
Btitun was first imposed dnring the 
Amftrifian war, in 1777 (17 Geo. III. 
c 50)» and in Ireland in 1797. In the 
last twen^ years the amount of goods 
wM in the United Kingdom on which 
anetionrdutr was charged has Taried fiK>m 
10,148,571/. in 1825, to 6,326,48lL in 
1831 ; and tiie amount of the duty has 
been as hi^ is 328,833/. and as low as 
218,084/. In 1840 the duty was 320,058/. 
chaiged on sales amounting to 8,720,985/. 
In 1841 the duty amounted to 314,067/. ; 
296,964/L in 1842, and 284,916/. in 1843. 
In 1842 it appears, finom a table in M^Culr 
loch's IHetionary, that the duty arose from 
the several articles enumerated below : — 

0neslates,h0lise8, Kugland. Scotland. Ireland. 
annoities, ships, £ £ £ 

platejewels,&e. 101,536 5,067 6,727 

Uoosehold fhmi- 
tore, horses, car- 
riages, and other 
mods & chattels 155,839 14,697 10,124 

iffieep's wool. • • . 17 2 under 1 

Foreign produce 
(first sale thereof) 2865 74 11 

260,259 19,841 16,863 

Daring the sitting of the CommisdoneTs 
ef Ezeiselnqmry tl^ywere waited upon by 
seren of the most eminent auctioneers in 
licmdon, who represented that the duty of 
aevenpenee in me pound, equivalent to 
three per cent on the amount of the pur- 
chase-money, had for some time past 
eansed a rapid and universal decrease in 
&e number of actual sales by auction. 
One auctioneer stated that, in conse- 
qaeoee of all sales of property in Clumcery 
being exempt horn auction-duty, ** many 
bills are filed in the Court of Chancery, 
when the property is large, for no other 
purpose timn saving the auction-duty, 
notwithstanding the great amount of law 



expenses." Another of the deputation com* 
phuned of the dut^ as ** an unequal, op- 
pressive, and impohtic tax," and suggested 
that instead thereof ** there shomd be 
an additicouil ad valorem duty of one per 
cent i^n all transfers of real property, 
oonveyed by deed or written instrument 
whetlier sold by auction or private con- 
tract" The Commisnoners in their re- 
port (twelfth) state that the auction-duty 
IS open to great objections, and should m 
** wholly repealed as soon as practicable." 
They conceive that thb impolitic tax has 
been ** borne with patience solely in con 
sequence of the exemptions, either direct 
or indirect, which the more powerM 
interests of the country, manufiictaringand 
agricultural, have succeeded in obtaining 
&m its operation.*' In consequence of 
these representations the auction-duties 
were repealed in 1845, and the recom- 
mendationof the Commissioners adopted. 
The Bomans imposed taxes on the pro- 
duce of certun sales, and it may be pre- 
sumed on all such sales, whether public 
or private. In the time of Augustus 
(Dion Cassius, Iv. 31), a tax of two per 
cent was imposed on the produce of sales 
of slaves. Tlus tax is spoken of by Tacitus 
(.^Ina. xiii. 31) as being then a tax of four 
per cent (if the reading is right). In the 
time of Nero it was enacted that tiie 
seller should pay the tax, from which it 
may be inferred that the buyer had 
hitherto pud it The buyers of slaves 
were generally Romans, and the sellers 
were foreign dealers. This change in the 
mode of paying the duty was called a re- 
mission ik me tax, but as Tacitus observes, 
it was a remission in name, not in effect, 
for the tax was still pud by the purchaser 
in the shape of a higher price. After the 
civil wars, and during tiie time of Augus- 
tus, a tax of one per cent was imposed on 
the produce of sales by auction at Rtmie. 
In the time of Tiberius the tax was re- 
duced to one-half per cent (Tacit, .^Ina. 
L 78, iL 42) ; but after the death of Seja- 
nus it was again raised to one per cent 
Caligula (Suetonius, Calig, 16) remitted 
tiie tax again, by first reducing it to one- 
half per cent, and then remitting it al- 
together. (Dion Cassius, IviiL 16, and 
the note of Reimarus.) 
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fession or business it is to conduct sales 
by auction. It is his duty, previouaLy to 
the commencement of every sale, to state 
the conditions under which the property 
is offered; to receive the req>ective bid- 
dings; and to declare the termination of 
the sale : for this purpose, he commonly 
makes use of a hammer, upon the falling 
of which the biddings are closed. 

It is a legal implication that an auc- 
tioneer is authorized by the highest bidder 
or purchaser to sign for him the contract 
of sale, and the fact of the auctioneer's 
writing down in his book the name of 
such purchaser is sufficient to bind the 
purchaser, provided no objection be made 
by him previous to such entry. An auc- 
tioneer can also act as the agent of per- 
sons wishing to purchase, who may intrust 
him to make biddings for them. The 
auctioneer thus being the agent of both 
parties, his signature of the buyer's name 
in the catalogue to which the conditions 
of sale are annexed, oppodte to the lot 
purchased, together with the price bid, 
has been considered a sufficient note or 
memorandum in writing of the bargain 
within the Statute of Frauds ; but where 
the conditions of sale are not annexed to 
the catalogue, nor expressly referred to 
by it, the signature of the buyer's name 
in the catalogue is not a compliance with 
the statute. 

By 8 Vict. c. 15, the duties on sales 
by auction are repealed, and also pre- 
vious statutes, so far as they relate to 
the collection of these duties. A licence 
is declared necessary to carry on the 
business of an auctioneer, for which the 
sum of 10/. is to be paid : the licence is 
to be renewed ten days before the expi- 
ration thereof on the 5th of July in every 
year, under the penalty of 100/. for omis- 
sion, and carrying on the business of an 
auctioneer without such licence (§ 2, 4). 
But certain sales need not be conducted 
by a licensed auctioneer ; as goods sold 
under a distress for less than 20/. for 
rent or tithes, and under the provisions 
of certain Small Debts Acts. No sepa- 
rate licence is required to sell plate or 
other articles (§ 6). 

By § 7) before the commencement of 

an auction the auctioneer is required to 

Bui^pend in some conspicuoos part of the 



room a ticket or board, eontaining hit 
full Christian and surname and place of 
residence ; and shall produce his licence 
to, or deposit 10/. with any officer of 
Excise or Customs, or Stumps and Taxes, 
who may demand its production : in de- 
fault he may be arrested at the termina- 
tion of the sale^ and conveyed before a 
justice of the peace, who may commit 
him to prison for any time not exceeding 
one calendar month, and this imprison- 
ment is not to affect any proceedings f(nr 
the penalty incurred for selling without 
a licence. On the production, within a 
week, of the licence, the deposit of lOiL 
is to be returned by the officer. 

It seems that, if the auction is de» 
elared to be a sale ''without reserve," 
the employment of a puffer by the 
vendor to bid for him, has been held to 
render the sale void, and to entitie the 
purchaser to recover back his deposit. 
Tfiomett V. Hamet, Jer. Digest, 1847> 
19. 

If an auctioneer sell an estate without 
sufficient authority, so that the purchase 
cannot obtain the benefit of his bargain, 
the auctioneer will be compelled to pay 
all the costs and loss the buyer may 
have incurred. 

An auctioneer intending to hold a sale 
within the limits of the chief office of 
Excise in London must give two days* 
notice thereof at the said office. Wrecked 
vessels and their cargo may be sold at 
any place after only twenty-four hours' 
notice; but the circumstance must be 
specially reported to the Board of Excise. 
{Board Order ^ 1822.) Green or perish- 
able fruit may also be sold at the port of 
importation on one day's notice, but not 
without a catalogue. {Order, 1833.) 
Imported goods may also be sold at thd 
port of importation after a like notice. 
{Tretuury Warrant, 1834.) These offi- 
cial regulations are from Bateman On 
the Excise, ed. 1843. The notices here 
mentioned must be in writing, and signed 
by the auctioneer, and must specify the 
particular day when such sale is to be 
held. It is further obligatory upon him 
to deliver in a written or printed cata- 
logue, likewise attested by his signature^ 
or by that of his authorixed clerk, enu- 
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to be offered at sadi raotion. The Com- 
miflaioiien of Excise Inquiiy recom- 
mended that noticee of sales in towns 
should be restricted to one day ; and that 
books, approved by the Excise, should be 
kept by the auctioneer for the entry of 
all salMy and signed by his employer, in 
substitution of die catatogues furnished 
to the Exdse. 

If an auctioneer declines or omits at 
^ time of SBile to disclose the name of 
nis employer, he makes himself respon- 
dUe toward the buyers for all matters in 
regard to whidh the responsibility would 
otherwise lie with the owner of the pro- 
per^ sold. He is also responsible to his 
employer for any loss or damage that 
may be sustained through his carelessness 
or want of attention to the instructions 
g^Ten; and tf by his gross negligence the 
sale becomes nugatory, he can recover no 
remuneration for his services from his 
employer. If he receives money as a 
deposit on the sale of an estate, and, know- 
ing that tiiere is a defect in the title, pays 
that deposit over to his employer, he is 
answerable for the amount to the pur- 
chaser ; and if he pay over the produce of 
a sale to his employer after receiving 
notice that the goods belong to another, 
the real owner may recover the value 
fiom tbe auctioneer. 

The number of auctioneers' licences 
issued in England in 1840 was 3101 ; in 
Sootiand, 394 ; and in Ireland, 303 : total 
8828; which cost 20,080^ 1 5s. A uni- 
form payment of lOA has proved more 
productive, but it presses more hardly on 
ancticmeers in manj parts of the country. 

The word Auctioneer is the English 
form of the Latin ** auctionarius," which 
ngnified anything pertaining to an auc- 
ti<m: the ''atria aactionaria" were the 
rooms in which auctions took place. The 
** tabuls auctionarise" contained the par- 
ticularsof sale. Roman sales of public pro- 
per^ were conducted by the magistrates, 
as tiie censors, sediles, qusestors, according 
to circumstances. Private auctions, such 
as sales of a man's property, either in his 
lifetime or on his decease, were conducted 
l^ bankers (argentarii), or by a person 
who was odlei "magister auctionis." 
Notice of the sale and other particulars 
were given by notices (tahulw, album) or 



by a crier (prseco). The prsco or crier 
seems to have acted the part of the modem 
auctioneer so fkr as calling out the biddings 
and other matters that required bawling. 
The argentarius or magister entered the 
sales in a book. On the whole, a Roman 
auction was very like an English auction. 
AU'DITOR 18 tiie Latin word Auditor, 
which simply means **a hearer." The 
use of the word to signify one who exa- 
mines into the accounts and evidences of 
expenditure has probably not been loog 
established. The word *" audit," as in the 

Shrase to *' audit accounts " and tiie ** au- 
it," in the sense of the examining of 
accounts and settiement of them, are also 
new. 

^ The Auditors of the Imprest were an- 
cient officers of the Exchequer, abolished 
in 1785, when ** commissioners for au- 
diting the public accounts" were appointed 
bjr 25 Geo. III. c. 52. Ten of these com- 
missioners were appointed by 46 Geo. III. 
c 141 : the number is now six. Two of 
them are empowered by 1 & 2 Geo. IV. 
c. 121, § 17, to examine persons on oath, 
and to do all acts concerning the audit of 
public accounts. The Audit-Office, at 
Somerset-House, where this business is 
transacted, is immediately under the con- 
trol of the Lords of the Treasury, who 
make such orders and regulations for 
conducting the business as mey think fit 
The office of auditor, under the Poor- 
Law Amendment Act (4 & 5 Wm. IV. 
c 75), if properly constituted, would be 
one of much higher importance than it 
has hitherto been. ''The qualifications 
required in an auditor, beyond those of 
independence and impartiality, are of 
such a nature as to render it impossible 
to procure man^ efficient officers of tiie 
description reqmred. A mere knowledge 
of accounts is only a small part of the 
requisite accomplishments. It is neces- 
sary that he should have a complete 
knowledge of the statutes and authorities 
by which the eiroenditure of the poor^ 
rates is regulated, and of the Poor-Law 
Commissioners' rules, orders, and regula- 
tions, and be able to make sound and 
legal inferences from these authorities, so 
as to determine their effect in special 
cases. Some acquaintance with thft \v« 
of contracts is neceesarj^^xA^^XA'^^^^ 
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ft large experience of the nature of the 
peconiary transactions of the guardians, 
overseers, and other accountable officers, 
without which it is impossible for him to 
ezerdse his important function of ascer- 
taining, as he is bound to do in every 
ease, the reasonableness of every item/' 
(^Sqfort rf the Pitor-Lau) Commimoners 
on the Uontimutnce of the Commissionf 
p. 82.^ The app(nntment of auditor is 
yestea in the Board of. Guardians, a rule 
inconsistent with sound principle, as the 
operations of the auditor are mtended as 
a check upon the administration of the 
^guardians. In 1837 a Select Committee 
of the House of Commons agreed to a re- 
solution recommending that the Commis* 
sioners should have power to appoint dis- 
trict auditors, on the ground tiiat the 
eiisting sjstem was open to great abuse. 
The Commissioners had authority to com- 
bine unions for the appointment of au- 
ditors under § 46 of the Amendment 
Act; but though this gave a chance of 
persons being appointed less subject to 
local influence, it was difficult to ensure 
the combination of different Boards of 
Guardians. Assistant Poor-Law Com- 
missioners also acted in some cases as 
andiu>rs, but without salary. 

Under the act passed in 1844 for the 
farther amendment of the poor law, the 
Poor-Law Commissioners are empowered 
to combine parishes and unions mto dis- 
tricts for the audit of accounts. (7 & 8 
Vict §32.) The district auditor is to be 
tlected by the chairman and vice-chair- 
man of the different boards of the district, 
and his salary and duties are to be regu- 
lated by the Poor-Law Commissioners. 
By § 37 the powers of justices of the 
peace are to cease in the district for 
which an auditor is appointed. 

Auditors are annually elected by the 
burgesses, under the Municipal Corpora- 
tions Act (5 & 6 Wm. IV. c. 76, § 37), 
two for each borough. They audit tiie 
borough accounts Imlf-yearly, and must 
not be members of the council. The 
mayor appoints a councillor to act with 
the auditors. 

AUGMENTATION, COURT OF. 

This was a court established by 27 Hen. 

VI I I. c 27, for managing the revenues 

MDd possessions of all monasteries under 



200/. a year, which by an act of the same 
session had been given to the king, and 
for determining suits relating thereto^ The 
court was to be called " the Court of the 
Augmentations of the Bevenuea of the 
King's Crown," and was to be a court of 
record with one great seal and one privy 
seal. The officers of the court were, a 
chancellor, who had the great seal, a trear 
surer, a king's attorney and a king's so* 
licitor, ten auditors, seventeen receiveis, 
with clerk, usher, &c The oaths of the 
different officers are given in § 4 of the 
act All the dissolved monasteries under 
the above value, except those ^%served 
incorporately, were in survey of the 
court, and the chancellor of the court 
was directed to make a yea^ report of 
their revenues to the kin^. llie annual 
revenue of 376 monastenes under 200£ 
a year, which were suppressed, was 
32,000/., and the value of their goods^ 
chattels, plate, &c was estimated at 
100,000/. 

The records of the Court of Augmenta** 
tion are now at the Augmentatiou-Offioe 
in Palace- Yard, Westminster, and may 
be searched on pa3nnent of a fee. 

AULIC COUNCIL was instituted by 
the Emperor Maximilian I., in 1500. 
Towards the close of the 15th century, 
the progress of the Turks alarmed the 
princes of Grermany, and led them to 
feel more stronglvthan ever the necessity 
of sacrificing their petty quarrels, and of 
uniting in order to resist the common 
enemy. Accordingly, when the emperor 
assembled the Diet of Worms in 1495, 
and proposed a levy agunst the Turks, 
he was answered, that it was first requisite 
to restore internal concord, and that the 
establishment of a high court of justice 
for tiie settiement of all differences was 
the first step towards such union. The 
Imperial Chamber was accordingly insti- 
tuted in 1496, as the high court of justice 
of the empire, the right of private war 
being at the same time abolished. It was 
to consist of one judge of princely rank, 
and of sixteen assessors, nolding their 
office independent of any power. This 
tribunal was first fixed at Frankfort, then 
at Worms, at Niimberg, and lastiy at 
Spires : it was modified after the peace of 
\N^e&t(\:A\v8s ^isA the number of judges 
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one half being 
PralMtuitB* 

Not eontoited with fhns organizing a 
Menl JQcticatDie, the German princes, 
vim tiben aimed at establishing oonstito- 
tknal rig^its, demanded of Maximilian a 
permanent cooncil or senate, composed 
partly of ]iienJ)erB of the diet, who shoold 
gawem, iht empire during the frequent 
abfwvw of the emperor. Maximilian 
■Mwered indirectly, tnat he had no objec- 
tion to s^oint a IkJEhOh, or court cooncil, 
oonniting of such noUe and prudent men 
m he should select^ who should perform 
the dnties alluded to bv the diet The 
ktter assembl J, nevertheless, persisted, 
and snceecdfd for the time in their plan, 
carrying the point of having a feaeral 
tamta, called the Regiment, or Reichs 
Begbnent. Maximilian, on his part, 
fimnded what he had promiscd—a hof- 
ntfa, at Vienna in 1500. By degrees this 
purely Austrian institution rose on the 
ruins both of the Imj)eiial Chamber and 
flie Regiment, till it almost superseded 
the fbnner, and altogether the latter. 
The Hofrath is the Aulic Council. Its 
rise at the time that the federal institu- 
tion declined or ^rished, marks the 
aanltaneous eleTation of the house of 
Awtria over the old and independent 
spirit of the German confederation. 

The judicial functions reserved for the 
Anlie Council were : — 1. All feudal 
causes; 3. All cases of privilege or 
reserve in which the emperor was per- 
sonally oonoemed; 3. All Italian causes. 
Hie merely civil and German cases were 
referred to the Imperial Chamber. But 
the Austrian princes made use of the 
Aulie Council m other than judicial func- 
tions. It was witii them not onl^ a court 
of appeal, but a political council, which 
was caHed upon to give the monarch 
advice in weighty matters, more espe- 
cially of l^pelation. It thus corresponded 
with the l^rench Grand Conseil, or Con- 
sdl d'Etat Charles V. modified consi- 
derably the Aulic Council, extended its 
jorisdietion to Italy and tiie Netherlands, 
filled it with foreign members, and altered 
its fimns of pnx^edure. But Ferdinand, 
his sneoessor, hearkening to the com- 
plaints of his subjects against these inno- 
vatiom^ rendered the court once more 



purely German, expelled foreign jndgci^ 
and restored the ancient forms. It was 
finally regulated by Ferdinand III. in 
an edict, issued in 1664, subsequent to 
the treaty of Westphalia and the admis« 
sion^ of Protestants to share in all the 
privileges and fbnctions oi the empire. 

At the extinction of the German em- 
pire by the renunciation of Francis II. in 
1306, and the establishment of the Con- 
federation of the Uiine under the proteo* 
tion of the Emperor Napoleon, the Aulic 
Council ceased to exist There is, how- 
ever, an Aulic Council at Vienna for the 
afiidrs of the war department of the 
Austrian empire ; itiscaUedjKo/^rt^waM, 
and consists of twenty-five councillors. 
The members also of tiie various boards 
or chancellories of state for the afiairs of 
Bohemia, Hungary, and Transylvania, 
Italy, and Gfdlicia, are stjrled Aulic 
Councillors, but are inferior in rank to 
the councillors of state, of which latter 
two sit at the head of each board, (^tis- 
tria 08 it is, London, 1827.) 

AUXI'LIA. [Aids.] 

AVERAGE is a quantity intermediate 
to a number of other quantities, so that 
the sum total of its excesses above those 
which are less, is equal to the sum total 
of its defects from those which are greater* 
Or, the average is the quantity which 
will remain in each of a number of lots, 
if we take from one and add to another 
till all have the same ; it being supposed 
that there is uo fbnd to increase any one 
lot, except what comes from the reduction 
of others. Thus, 7 is tiie average of 2, 
3, 4, 6, 13, and 14 ; for the sum of the 
excesses of 7 above 2, 3, 4, and 6— that 
is, the sum of 5, 4, 3, and 1 — is 13 ; and 
the sum of the defects of 7 from 13 and 
14 that is, the sum of 6 and 7 — is also 
13. Similarly, the average of 6 and 7 is 
6A. To find the average of any number 
of quantities, add them cdl toaether, am 
dimde by the number of quantities. Thus, 
in the preceding question, add together 
2, 3, 4, 6, 13, and 14, which gives 42; 
divide by the number of tiiem, or 6, which 
gives 7, the average. 

It must be remembered that the average 
of a set of averages is not the average of 
the whole, unless there aree<\v3aA. \iVHSiV«,T^ 
of quantities m eac;\i ««X «.n«x^<^^. Tg^ 
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will be seen by taking the average of the 
whole, without haying recourse to the 
partial averages. For instance, if 10 men 
have on the average lOOL, and 50 other 
men have on the average 300^., the aver- 
age sum possessed hy each individual is 
not the average of 1002. and 3002. ; fbr 
the 10 men have among them lOOOZ., and 
the 50 men have aniong them 15,000/., 
being 16,000/. in all. "niis, divided into 
60 parts, gives 266/. ISs. 4d.to each. A 
neglect of this remai^ might lead to erro- 
neous estimates; as, for instance, if a 
harvest were called good because an 
average bushel of its com was better than 
that of another, without taking into 
accoxmt the number of bushels of we two. 

The average quantity is a valuable 
common-sense test of the goodness or 
badness of any particular lot, but oi^y 
when there is a perfect similarity of cir- 
cumstances in the things compared. For 
instance, no one would think of calling a 
tree well grown because it gave more 
timber than the average of all trees ; hut 
if any particular tree, say an oak, yielded 
more timber than the average of all oaks 
of the same age, it would be called good, 
because if every oak gave the same, the 
quantity of oak timber would be greater 
than it is. It must also be remembered 
that the value of the average, in the 
information which it gives, diminishes as 
the quantities averaged vary more from 
each other. 

AVERAGE, in Marine Insurance. If 
any part of the ship or furniture, or of 
the goods, is sacrificed for the sake of 
saving the rest, all parties interested must 
contribute towards the loss. This contri- 
bution is properly called " Average." It 
is sometimes called general average, in 
opposition to special or particular aver- 
age, which is the contribution towards 
any kind of partial damage or loss, or 
gross average, in opposition to petty 
average, which is the contribution men- 
tioned in the bill of lading towards the 
sums paid for beaconage, towage, &c. 

The principle of average is recognised 

in the maritime law of all nations. It 

was introduced into the civil law from 

the law of Rhodes (Dia, 14, tit. 2, " Lex 

Rbodia de Jactu. ; ** and the Commentary 

of Peckius, 'In tit Dig. et Cod. "Ad 



Rem Nanticam pertinentes " '). In order 
to constitute such a loss as is the subject 
of average, it must be incurred by design : 
the masts must be cut awa^, or me goods 
thrown overboard ; and this must be done 
for the sake of saving the rest, as in the 
case of throwing goods overboard to 
keep the vessel from sinking or striking 
on a rock, or to lighten her that she may 
escape from an enemy, or of cutting away 
a mast or a cable to escape the perils of 
the storm. The necessaiy consequences of 
these acts are also the su Djects of average ; 
as where, in order to throw some goods 
overboard, others or some parts of the 
ship are damaged ; or where it becomes 
necessary, in order to avoid the danger or 
repair the injuries caused by a storm or 
the enemy, to take goods out of the ship^ 
and they are in consequence lost. The 
expenses also incurred in these operations 
are equally the subject of average. Baf 
the injuries incurred by a ship during 
an engagement with the enemy, or from 
the elements in consequence of measures 
taken to escape from an enemy, are not of 
such a nature as to fall within the defini- 
tion. If goods are laden on deck, no 
average is recoverable in respect of the 
loss occasioned by throwing uiem over- 
board, unless by the usage of trade such 
goods are usually so laden. If a ship is 
voluntarily stranded for the purpose of 
saving her and the goods, and afterwards 
gets off safely, the expenses incurred by 
tiie stranding are the subject of genenu 
contribution ; but if the ship be wrecked 
in consequence of the voluntary stranding, 
the wrecking, not being voluntary, is 
therefore not such a loss as calls for a ge- 
neral contribution. If, in consequence of 
such an injury done to a ship as would be 
the subject of average, she is compelled 
to go into port to repair, the necessary 
expenses incurred in refitting her, so as 
to enable her to prosecute her voyage, 
and the amount of wages, port-dues, and 
provisions expended to accomplish that 
object, are also the subject of average ; 
and if the master is unable to obtain the 
money necessary by any other means 
than by the sale of a part of the cargo, 
the loss caused to the merchant upon such 
sale is also the subject of average. I^ in 
\ oon&ef\\]L!en!C;& oi ^<& ^am&Q)^ made, the 
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ship eteape the danger which immediatel j 
threatens her, bat is afterwards wrecked 
or eaptared, and the remaining goods, or 
|Art of them, are saved or recaptured, 
these are bound to oontribnte average 
towards the loss in the first instance in- 
carred, in proportion to their net value in 
the hands of uie merchant after all ex- 
penses of salvage, &e. have been paid. 

The tilings upon which avera^ is 
payable are, the ship, boats, fhrnitare, 
&e^ but not provisions or ammanition; 
also all merchandise, to whomsoever be- 
longing, which is on board for the pur- 
poses of traffic, but not the covering, 
apparel, jewels, &c. of parties on board 
tar their own private use. The freight 
due at ^e end of the voyage is also sub- 
ject to average. The goods are to be 
vidued at the price for which the^ would 
have sold at their place of destination. 
If the ship, by reason of what happened 
when the average was incurred, return 
to her port of la£ng, and the average is 
there settled, the go^ are to be valued at 
the invoice price. The losses incurred by 
the ship and furniture, &c. are calculated 
at two-thirds of the price of the new 
articles rendered necessarv to be pur- 
chased. The usages of other countries 
as to all matters connected with average 
di€fer in some respects both Arom those of 
each other and those of this country. 
Where the average has been adjusted 
according to the established law and 
usage of Uie country in which the adjust- 
ment was made, it is binding upon all the 
parties to it, unless there be some special 
contract between them which provides 
otherwise. [Adjustment.] 

AVOCAT, a French word, derived 
fi!t>m the Latin advocattu, and correspond- 
ing to the English * counsellor at law/ 
[Advocate.] From the middle of the 
fourteenth century the avocats were dis- 
tinguished into ' avocats. plaidans,' who 
answer to our barristers, and 'avocats 
oonsultans,' called also * juris-consultes,' 
a kind of chamber-counsel, who do not 

Elead in court, but give their opinion on 
itricate points of law. Previous to the 
Revolution the advocates of Dijon, Gre- 
noble, the Lyoanais, Ferez,and Beaujolais 
were endUed to rank as nobles ; in some 
pJaoeg the order was freed from the de- 



mands of the farmers of the king's taxes. 
Before 1600 the advocates of Grenoble 
enjoyed a transmissible nobility ; but this 
privilege was subsequentiy contested ; and 
m 1756 or 1757 the privileges of the forty 
gentiemen of whom the order connsted 
were limited to the drcit de chasse comme 
U» nobleM mhte mum avoir Jirft, (* Foreign 
Quarterly Review,' No. 66, p. 352.) Im- 
der the old monarchy the avocats were 
classed, with regard to professional rank, 
into various categories, such as ' avocats 
an conseil,' who conducted and pleaded 
causes brought before the king's council • 
they were seventy in number, weiv 
appointed by the chancellor, and were 
considered as attached to the king's court ; 
and 'avocats g^n^raux,' who pleaded be- 
fore the parliaments, and other superior 
courts, in all causes in which the king, the 
church, communities, and minors were 
interested. At first the '* a tocats ff4n6< 
raux' were styled * avocats du roi, and 
the other barristers who pleaded in private 
causes were called * avocats g^n^raux,' but 
towards the end of the seventeenth or 
the beginning of the eighteenth century 
these appellations were changed, the ' avo- 
cats du roi' were s^led ' avocats g^n^ 
raux,' and three of them were appointed 
to each superior court, while the counsel 
who filled the same office before the in- 
ferior courts assumed the name of * avo- 
cats du roi.' * Avocat fiscal' was a law- 
officer in a ducal or other seignorial court 
of justice, answering to the avocat du rd 
in a royal court. The order of advocates 
was suppressed by a decree of the 1 1th 
September, 1790. The persons who per- 
formed the functions of counsel were men 
termed homme» de hi, and any one might 
act as counsel Out of six hundred oi 
the ancient advocates, scarcely fifty, it is 
said, attended the tribunals during the 
violent period of the Revolution. In 
1795 something was done by the French 
Directory to reorganize the bar, and in 
December, 1810, another step was taken 
in the same direction. The Emperor Na- 
poleon had a great aversion to the bar, 
and when the Legion of Honour was 
established not a single advocate received 
the decoration ; but they were nioi e 
fkvourably treated Tindet ^iifc"^«XftTaJLv«^. 
In 1827, on the tna\ ol i^ l^«v^\\Naxk 
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\>rie8t for a bmtal assault on an infant of 
tender years, the president ordered the 
bar to Mave the court 

At present there are in France * aTocats 
au conseil da roi/ as formerly ; * avocats 

S^n^raax/ of whom there are five at the 
ourt of Cassation, or Supreme Court, 
£>ur at the Cour Royale of Paris, besides 
mibstitutes, and two or three at each Cour 
fiojrale in the departments, llie prac» 
tising barristers are classed into * avocats 
h la Cour de Cassation/ who are fifty in 
number, and who conduct exclusively all 
causes before that court ; and * avocats k 
la Cour Royale,' who plead before the 
various royal courts. All avocats must 
be bachelors at law, and must have taken 
the oath before the Cour Royale. There 
is a roll of the advocates practising in 
each court Candidates are admitted by 
the Coundl of Discipline after a proba- 
tionary term. The members of the Coun* 
cal are elected by the advocates inscribed 
on the roll. The *avoue8* (attorneys) 
also plead when the number of advocates 
is not sufficient for the despatch of busi' 
ness. {Code des Avocats ; CodedesOffi- 
piers Minist^riels ; Histoire de V Ordre des 
AvocatSf par Bouchier d'Argis.) 

AVOIRDUPOIS. [Weights and 
Measures.] 

. AYUNTAMIENTO, JUSTICIA, 
CONCEJO, CABILDO, REGIMI- 
ENTO, are the names given in S^n to 
the councils of the towns and villages. 
These coundls are in general composed of 
the corregidor, alcalde, regidores, jurados, 
and personeros, or hombres-buenos. All 
these officers, with the exception of the 
corregidor, who was always appointed by 
the government, were originally elected 
^ery year by the inhabitants of the con- 
eejo or commune. To be the head of a 
£Emiily, a native of Spun, and settled in 
the conmiune, were the only qualifications 
required either from an elector or a can- 
didate. The origin of this institution 
may be traced to the remotest period of 
Spanish history. (Masdeu, Historia 
Critica, vols. iv. to ix,, more particularly 
vol. viii. book 3, pp. 33-49.) It existed 
in the Peninsula under the Romans ; and 
under the Goths it was called the Council 
of the Prsepositus or Villicus — a political 
and military governor appointed ov the 



king. The individuals who fbrmed tht 
council were called jwiores or seniores. 
In the eleventh and twelfth centorieSytiM 
territories which the cruel and devastip 
ting wars between the Christians and th» 
Moors had deprived of inhabitants, wer9 
again peopled, and the kings of Leon and 
Castile granted particular yiteros, or chaiv 
ters, by which many great privileges weit 
bestowed on such as chose to settle in 
these new colonies. The colonists ao> 
knowledged the king as their only lord, 
and bound themselves by a solenm oath 
to observe all the laws contained in the 
fiiero, ^nd to pay a certain tribute to the 
king, called Moneda^Forera, or charterw 
money. The king likewise was bouna 
by an oath to maintain fiuthfiilly all the 
privileges granted in the fuero, not to 
defraud the concejo or any of its inhabit* 
ants of their pro^rty, and to keep them 
under his protection. Every man in the 
concejo was a soldier, and was bound to 
arm himself and to follow the pennon of 
his alcalde, when legally summoned to the 
defence of the concejo or of his country. 
In some of these ooncejos the kins 
appointed an officer who had the politiod 
and military command in the commune, 
collected the revenues, and watohed over 
the observance of the fuero; but this 
officer had neither voice nor vote in 
the ayuntamiento, and was in every other 
respect subject to the authority of the 
concejo. These officers were called 
domini, dominantes, and also seniores. 
The administration of justice, the levying 
of taxes, raising of troops, and all the 
interior policy of the concejo, devolved 
ijipon the ayuntamiento. The members 
of this body were chosen every year by 
ballot, by the inhabitants of the commune. 
Whoever solicited a vote, either for him- 
self or for his friends, or endeavoured to 
bribe the electors by money, or even by 
the fiaivour of the king, was thereby 
deprived of the privilege of ever becoming 
a member of any ayimtamiento. To sup- 
ply the expenses oi the concejo, to provide 
for the erection of public buildings, the 
endowment of schools, the construction of 
roads, and other works of public utility 
or ornament, every concejo possessed cer- 
tain property, which was inalienable. 
^Tlu& fvm.dN7a& increased by the mulcts 
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_^ oertain criminalB by the 

ajsntamieiito. Any iiidiyidiial of that 
bodj, who was found guilty of maimer- 
atioD of this nropcrtY, was obliged to 
dnaUe tne smn iiue had misapplied. 



All ihe chiaens ^^lOJ^ equal rights in 
tee eonegos: Christians, Moors, and 
Jews, all had the same privile^. No 
utM^mn wn allowed to settle in them, 
anless he first renoonced all the jKiyileges 
of his dass, and became a commoner ; 
DOT was he allowed even to boild a castle 
or a palace by which he might be distin- 
gnsi^ed from the rest of the dtizens. If 
Sny one attempted to do so^ the alcaldes 
▼ere bound by foero, and nnder the most 
sefere penalties, to expel him from the 
oonoejo. Every individual who resorted 
to thne odomes found in them the most 
perfect security against oppression ; and 
m some of than, as was the case in 
Cnenca, he could not be prosecuted for 
anv crime which he might have commit- 
teo, or even finr debts contracted, previous 
to his settling in the concejo: many 
aecOTdingly withdrew from the tyran- 
nical r^e of the feudal lords, and 
flocked from every quarter to this seat of 
liber^. 

Sndi were the immunities enjoyed by 
these colonies and their consequent state 
(of pro^erity, that man^ barons volunta- 
rily renounced the privileges of their 
rank to settle in them. Many behetrias, 
or free cities, which were at liberty to 
place themselves under the protection of 
sny lord they chose, preferred the patron- 
age of the king, in oraer to enjo^ the same 
privil^es as £e concejos. Similar foeros 
vere also granted to such cities as ren- 
dtfed eminent services in the wars against 
tiie Moors, In all ordinary cases the 
ayuntamiento dedded alone, but every 
subject whidi could interest t}ie whole 
community was, and is even at this da^, 
particularly in villages, decided in concejo 
abiaiOf or open, council, in which all the 
otiaens in the commune have a voice. 
When the king ordered anything contra 
fuaro, the alcalde, placing the king^s order 
tpon his head as a sign of respect, pro- 
voonced his veto by the 'weil-known 
fonnula of ** obedezcase y no se campla," 
that is, let it be obeyed and not fulfilled. 
These ayuntamientos had also the privi- 



lege of sending their procuradon.>s, or 
deputies, to the Cortes, or great assemUiss 
of the nation ; and these procuradores 
formed there the Braxo de Iss Universi- 
dades, or the House of Commons. This 
Braxo was always the most powerfol 
auxiliary of the crown, and me most 
effective check against the pretensions of 
the barons in the times of feudalism. 
During the disturbed minorities of Fer- 
dinand IV. and Alonso IX. of Castile, 
the municipal constitution of Spain suf- 
fered greatly. The kings and the feudal 
lords, always ready to take every advan- 
tage to forward their own interest, and to 
encroach upon the liberties of the nation^ 
availed themselves of the pretext of dis- 
turbances in the elections of the ayunta- 
mientos, and the king usurped the right 
of appointing their members in some 
concejos. The Cortes constantiv remon- 
strated against this abuse, and several 
laws were enacted to prevent its continu- 
ance. Another innovation introduced bj 
the kings was that of appointing corregi- 
dores, or jttecea asalariadoSf salaried 
judges, to administer justice in the eonce^ 
jos, in the name of the king, by which 
measure he deprived the ayuntamiento of 
the judicial power. Under John II. of 
Castile, in the fifteenth century, on 
account of some dispute in the city of 
Toledo, it was established that the ayun- 
tamiento of that ci^ should consist of 
dxteen regidores — eight for the nobility, 
and eight for the commcHis, all appointed 
by the king, and holding tiieir offices for 
life. ** Tins abuse," says Mariana, ** led 
to another— that of selling these offices, to 
the great detriment of the common weal, 
and tiius institutions which are good in 
their origin and tendency, are often 
turned into evil." The nation continuing 
its remonstrances against this abuse, a 
law was enacted about 1540 (Becopila- 
cion, book vii. titie 3rd, law 25th), by 
which it was ordered that no town having 
a population under 500 vecinos (about 
2000 souls) should have an ayuntamiento 
appointed by the government. Under 
the profligate government of Philip IV. 
the municipal offices were shamefully 
sold to the highest bidder in ever^r large 
city ; but in the small towns and villages, 
where these offices offered little or no 
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Sndacement, they continued to be elective. 
Some towns bought the privilege of 
decting their municipal officers, and were 
oalled on that account concaoa redimidos, 
or redeemed councils. Under the presi- 
dency of Count Aranda it was established 
that two officers named personeros dipu- 
tados del comun, or hombres-buenos, 
should be elected in every town to protect 
the interests of the people in the ayunta- 
miento. The Cortes of 1812 abolished 
all the abuses, and all the towns were 
restored to their primitive right of electing 
iieir municipal officers. Ferdinand VII., 
on his return from France, in 1814, 
rescinded everything which the Cortes 
had done, and restored the ayuntamientos 
perpetnos. 

Notwithstanding the continual efforts 
of the government to destroy this salu- 
tary institution, so contrary to that cen- 
tralizing system first established by Na^ 
poleon, and unfortunately blindly followed 
by more than one enlightened nation, it 
still exists, and has b^ at all times a 
check against despotism — ^feeble indeed^ 
but yet sufficient to have still preserved 
in me Spanish nation a democratical 
spirit, which, on all occasions of great 
national interest, has manifested itself in 
its fulness. Ignorance of the municipal 
constitutions of Spain is one of the 
causes why politicians, both native and 
foreign, are so frequentiy deceived in 
their judgments and calculations relative 
to Spain, particularly in times of great 
political excitement We. have seen in 
our days, not to quote other more remote 
examples, that when the Spanish govern- 
ment in 1808 deserted die nation, de- 
livering it into the hands of the French; 
when the nobility, the high clergy, and 
all the high civil and military function- 
aries acknowledged tiie disgraceful trans- 
actions of Bayonne, the alcalde of Mostdles 
(Schepeler, Histoire de la JUvoliUion 
d'Espagnef vol. i. chap. 3, p. 55), an 
insignificant village in the neighbourhood 
<Kf Madrid, raised the national standard 
against the Emperor of the French, and 
the whole nation flocking round it, exer- 
cised in its fiilness that portion of the 
sovereign power which it had always 
preserved. This ignorance is perhaps 
oae of tJie reasons why some individualB 



have so unjustiy accused of dangeroai 
innovations the principles of the oonitU 
tution of Cadiz, in which howew 
nothing else was contained than doctriner 
sanctioned by all the local fiieros; ant 
no rights were there proclaimed but tfaoM 
which the nation at all times had exer- 
cised, and was then actually exercising.- 
(Mariana, Examen de la Antigua Legi»' 
lacion de Espana ; Becopilacion de hi 
Zei^es de estoa Reinoe, book vii. ; MarianSr 
Historia de Etpam, book xx. chap. 18.) 



B. 



BACHELOR, an unmarried man. 
The legislation of the Romans placed un- 
married persons (caelibes) under certain 
dijsabilities, the chief of which were con- 
tained in the Lex Julia et Papia Poppeea. 
The original Lex was simply called Julia, . 
and was passed b.c. 18. (Dion Cassius, 
liv. IC.) The Lex Papia et Poppeea, 
which was intended as an amend- 
ment and supplement to the Lex Julia, 
was passed a.d. 9 ; and both these leges 
seem to have been considered as one, 
and they are often referred to under the 
tide of the Lex Julia et Papia Poppeea. 
One object of the Lex was to encourage 
marriage. An unmarried person (cae- 
lebs), who was in other respects quaUfied 
to take a legacy, was incapacitated by 
this Lex, unless he or she married within 
one hundred days. (Ulpian, Fray. xvii. tit. 
1.) The law was the same if the whole 
property (hereditas) was left to a caelebs. 
(Gains, ii. Ill, 144, 286.) It was the 
opinion of the lawyers, that though a 
caelebs could not take direcUy under a 
testament, a caelebs could take by way of 
fidei commissum, or trust ; but the Senatus- 
consultum Pegasianum, which was passed 
in the time of Vespasian, rendered a cae- 
lebs equally incapable of taking anting 
by way of fidei commissum.(Gaius, ii.286.) 
A testamentary ^ft, which failed to take 
effect because the heres or legatee was a 
caelebs, was called Caducum (and the 
word was applied to other cases also), 
something wmch failed or dropped. In 
the first instance, such a gift came to 
those among the heredes who had 
cbMseB.*) tt&il \£ thfi heredes had no 
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hiMfffii, it OMne to those of the legatees 
te had ehildrai. If there were no 
iflh daimanti, iSbtd CSadvoim came to the 
■bfie treasunr (aerarium). Bat by a 
iMliliiriiiii of uie Emperor Antoninus 
JumemOakf the Cadncum came to the Fis- 
Ma or Imperial treasury, instead of the 
pvUie treasury; the ri^ts of children 
md, parents, however, were reserved. 
[Ulpiaiiy JFrag, xvii. tit) An unmarried 
■an who Imd attained the age of sixty, 
■ad an nimiarried woman who had at> 
tnned the age of fifty, were not subjected 
to the penalties of the Lex Julia et Papia 
Poppsea as to odibacy, but a Senatus- 
eouraltom Pemidanum (Persidanum), 

red in the time of Tiberius, extended 
penalties to unmarried persons of both 
lezes who were above sixty and fifty 
years old reflectively, and it made them 
mt ever subject to the incapacities. How- 
ever, a SeoAtus-consultum Claudianum, 
(aned in tiie time of Claudius, mitigated 
the severity of the Pemiciannm, in case 
a man married above the age of sixty, 
provided he married a woman under fifty, 
Ibr the Roman, law considered a woman 
tmdcT fifty as still capable of procreation. 
(Ulpiau, t)rag, xvi. tit. ; Suetonius, Clau- 
ms, c. 23.) 

The Lex Julia et Papia Poppsea also 
imposed incapacities on orbi, that is, 
married persons who had no children 
from the age of twenty-five to sixty for a 
man, and twenty to fifty for a woman. 
Childless persons who came within the 
terms of the Lex lost one half of any 
hereditas or legacy ; and what they could 
not take became (jaducum. The Lex also 

£ve direct advantages to persons who 
d children, which subject belongs to the 
head of Marriage, as well as the history 
of its enactment. The original object of 
this Roman law was perhaps only to en- 
courage marriage, bat it was afterwards 
used as a means of raising revenue. 

In the preceding exposition of the Lex 
Julia et Papia Popps^ it has been as- 
sumed that the provisions above enume- 
rated applied both to males and females. 
The word caelebs^ indeed, seems to be 
applied only to males, and the Latin term 
for an unmarriccl woman is Vidua, which 
means any woman who has not a hus- 
band. But the expression of Ulpian 



(xvi. tit 3), ** Qui intra sexagesimum vel 
quae intra quin^uagesimum annum 
neutri legi (the Julia, or Papia Poppeea) 
paruerit," &c., shows that the provisions 
applied both to males and females. The 
word caelebs would not be used in the 
enactments of the Lex, but the phrase 
would be *<Qui Quaeve," &c That 
the Lex applied to women also, appears 
from other evidence. (CoJ. viii. tit 57.) 
Under the Republic there were also pe- 
nalties on celibacy, and legal induce- 
ments to marriage, which are mentioned 
in the speech which Dion Cassius (Ivi. 
57) puts into the mouth of Augustus. 
The censors also are said to have had 
the power of imposing a penalty called 
Aes Uxorium, wife-money, on men 
who were unmarried. (Festus, v. " Ux- 
orium.") It was always a part of 
the Roman policy to enooura^ the 
procreation of children; the object of 
the English law imposing extraordi- 
nary payments on bachelors, and re- 
lieving to a certvn extent married persons 
with children, was apparentiy to raise 
money, thougji a certain vague notion 
that marriage should be encouraged 
seems also to have occurred to the law- 
maker. A constitution of Constantine 
{Cod, viii. tit 68) relieved both un- 
married men and women finom the pe- 
nalties imposed on caelibes and orbi, and 
placed them on the same footing as 
married persons. This change was made 
to &vour the Christians, many of whom 
abstained firom marriage from religious 
motives. 

Not only bachelors, but widowers have 
been xmequally taxed in this country ; and 
there is more than one instance within 
the last sixty years, in which persons 
have been favoured by special exemptions, 
or have been charged less on account of 
the number of ^eir children. In 1695 
an act was passed (6 & 7 Will. III. c. 6) 
entitied ** An Act for graating to his 
Majesty certain rates and duties upon 
marriages, births, and burials, and upon 
bachelors and widowers, for the term of 
five years, for carrying on the war against 
France with vigour." Bachelors above 
the age of twenty-five, and widowers 
without children, paid one shilling yearly, 
and farther aocording to their rauk. 
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Thus for a bachelor duke the tax was 
12/., and other ranks in proportion. An 
esquire was charged thirty-nve shillings 
a-year, and a person of the rank of gen- 
tleman five shillings. Persons possessed 
of real estate of 50/. a-jear, or personal 
property of 600/. yalne, paid fire shil- 
lings. A sapplementary act was passed 
two or three years afterwards (9 Will. 
III. c. 32), to prevent frauds in the col- 
lection of tiie taxes imposed by the 
former act, but the tax was allowed to 
expire in 1706b In 1785, when Mr. Ktt 
proposed a tax on female servants, he ex- 
empted persons who kept only one ser- 
vant, and who had two or more lawfhl 
children or ^grandchildren under the age 
of fourteen living in the house with them. 
But to make up for the deficiency he pro- 
posed that the tax on servants should be 
higher for bachelors than for others; and 
he stated that tlie idea of this tax vras 
borrowed from Mr. Fox. (25 Geo. III. 
0. 43.) This differential rate has been 
continued to the present time, and the 
numbOT of servants charged at the higher 
rate in 1842 was 11^31, or rather more 
than one4enth of the whole number 
charged. Boman Catholic clergymen 
are exempt from additional duty. When 
the income tax was imposed by Mr. 
Pitt, in 1798, deductions were allowed 
on account of children, and an abatement 
was made of 5/^ per cent to a person 
with children, when the income was above 
602L and under 4002L ; and other rates of 
abatement were allowed according to 
tiie amount of income and the number of 
children; this indulgence extended to 
incomes of 5000/. a-year and upwards. 

There does not appear to be a tax on 
bachelors in any country in Europe. In 
the city of Frankfort an income tax is 
paid by journeymen who work in the city, 
'*if they are foreigners and not mar- 
ried." 

BAILIFF si^ifies a keeper or super- 
intendent, and is directly derived from 
the French word bailli, which appears 
to come from baUivuSf and that from ba- 
galuSf a Latin word signifying generally a 
governor, tator, or superintendent, and 
also designating an ofiicer at Constanti- 
Bople who had the education and care of 
/A« Greek emperor's sons. (Du ca)ige,\ 



OUmary,) The wofrd BaioluQ, which 
seems to be the same as Bagalus, is used 
by the Boman classical writers to signiiy 
a porter, one who carries any bordeii 
on his back. ^Facdolati, Lex.) The 
French word Bailli is thus explained Inr 
Richelet (Dictiomiaire, &c.): •'Buflfi 
[Praetor Peregrinus]. He who in a 
province has the superintendence of ji»- 
tice, who is the ordinary judge of tiie 
nobles, who is their head for tbe teff 
and arriere ban, and who wiMwt itiwi^ <die 
rieht and property of others against those 
who attack them. Messieurs of the Aca- 
demic write the word with an ^ Bailif." 
Bichelet also mentions two classes of 
Baillis in the order of Malta. All die 
various officers who are cadled by tiiis 
name, though differing as to the natnie 
of their emplo3nnent8, seem to have some 
kind of superintendence intrusted to thea 
by their superior. The sheriff is caUed 
the King's bailiff and his county is Us 
bailiwick. The keeper of Dover Castle 
is called the bailiff; and the diief mag^ 
trates of many ancient corporations in 
England had this name. Amongst die 
principal officers of corporate towns to 
which the inquiries of the Onrporation 
Commissioners extended in 1835, there 
were 120 officers called bailiffs, and 45 
inferior officers with the same designation, 
besides 29 water-bailifb. But tiie chief 
fonctionaries to whom the name is applied 
in England are the bailiffs of sherifEsy 
the bailifis of liberties or franchises, and 
the bailiffs of lords of manors. 

1. Bailiffs cf Sheriffs were ancientiy 
appointed m every hundred, to execute 
lul process directed to the sheriff, to col- 
lect the King's fines and fee-&rm rents, 
and to attend the justices of assize and 
jail delivery : they are called in the old 
books bailiff errant. There is now a 
certain number of bailiff appointed by 
the sheriff in his county or bailiwid^ 
who are commonly called hound baili^ 
from their entering into a bond to the 
sheriff in a considerable penalty for their 
due and proper execution of ill process 
which the sheriff intrusts to them to exe- 
cute, whether against the person or the 
goods of individuals. These are called 
common bailiffs ; but the sheriff may and 
otti&n ^oe&, «x \hft te<^;M!st of the suitor or 
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«tlierwifie^ intmit the esceoatioa of pro- 
Mm to a pmm named meielj for the 
eeeaaioii, wdo k called a mcud bailiff. 
The bailiff deriTes his aumoritj from a 
warrant under the hand and seal of the 
•beriff : and he cannot lawftdlj arrest a 
party till he reoeiTcs sndi warrant It is 
i contempt of the court from which pro- 
seas inoes, to hinder the bailiff in exe- 
eatinff it ; and when a par^ is taken bj 
diebul^heis kgallj in the custody of 
die sheriff. An arrest may be made by 
the bailiff's follower ; bat the bailiff must 
hi soidh case be at hand and acting in the 
arrest The bailiff is forbidden by the 
Lofd's Day Aet» 29 Car. II. c 7, to exe- 
cute process on Sunday; and he is not 
authwriaed to break open an outer door to 
■Mke an arrest under ciTil process, or to 
seiae goods; but if the enter door is <^>en, 
he may, in general, break open inner 
doors in execution ai the process. If a 
bailiff misdemean himself grossly in the 
execution of process, as if he use uime- 
eessary Tiolenoe or force, or extort money 
from prisoners, or embezzle money 
leriedy he will be punished by attach- 
ment frtHu the court from whence the 
process issues. 

2. 7%e baU\/^ <f a Jranchtse or liberty 
is one who has the same authority granted 
to him by the lord of a liberty as the 
sheriff's bailiff andently had by the 
sfaeri£ These liberties are exclusiye 
jnrisdicticiis, which still exist in sOme 
parts of the ku^om (as the honour of 
Pontefraet, in Yorkshire, the liberty of 
Gower in Gloucestershire and adjoining 
ooonties), in which the Eing^s writ could 
not formerly be executed by the sheriff, 
but (mly by the lord of the franchise or 
his bailiff. These districts proving in- 
convenient, the statute of Westminster 
the 2nd., c 29, provided, that if the bailiff, 
when conmianded to execute a writ 
within the frranchise, gave no answer, a 
writ, with a clause c^ non omittcUf should 
issue, authorizing and comman^g the 
sheriff himself to enter the fi-anchise and 
execute the writ ; and it is now the prac- 
tice in every case to insert this clause in 
iibe writ in the first instance, which en- 
ables the sheriff at once to execute it in 
the frtindiise. If, however, the party 
who sues out the writ neglects to insert 



this clause, the sheriff is not bound to 
enter the franchise; though if he do 
enter it, the execution will not be invalid : 
but if a sheriff's bailiff in executinff 
such a writ within a firanciiise, is reostea 
by the party to be taken, and is killed, it 
is not murder; for the bailiff is commit- 
ting a trespass in consequence of the 
clause of fioa omUttu not being inserted 
in the writ 

3. Bailiff$ of manort are stewards or 
agents appointed by the lord (generally 
by an auuority under seal) to superin- 
tend the manor; collect fines and quit- 
rents ; inspect the buildings ; order repairs, 
cut down trees ; impound cattle trespass- 
inff ; take an account of wastes, spoils, 
and misdemeanors in the woods and 
demesne lands ; and do other acts for the 
lord's interest Such a buliff can bind 
his lord by acts which are for his benefit, 
but not by such as are to his prejudice, 
without the lord's special authority. 

An act was passed in 1844 for regu- 
lating the bailifb of inferior courts (7 & 
8 Vict c. 19), the preamble of which 
states that — ^''whereas courts are holdeu 
in and for snndiy counties, hundreds 
and wapentakes, honours, manors, and 
other lordships, liberties and fiimchises, 
having, by custom or charter, jurisdic- 
tion for ue recovery of debts and da- 
mages in personal actions, and in many 
places great extortion is practised under 
colour of the process of such courts:" 
and it is then enacted that bcdlifb are to 
be appointed by the judge of the court ; 
and remedies are adopted to prevent mis- 
conduct on the part of such bailifiis. 

(Bbcoh's Abridgment, tit "Bailiff" 7th 
ed.; Tomline's Law JHctionan/, same 
titie.) 

BAILIWICK, from tiie French 
bailli, and the Saxon wic, the dwelling- 
place, or district of the bailiff, signifies 
either a county which is the bailiwick of 
the sheriff, as bailiff of the king, and 
within which his jurisdiction and his au- 
thority to execute process extend ; or it 
signifies the particular liberty or fran- 
chise of some lord who has an exclusive 
authority within its limits to act as the 
sheriff does within the counlrjr. The cor- 
responding French word is BaiUifti^« 
[Bailiff*, Sh£si¥¥.'\ 
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BAILLIAGE, a French term equiva- 
lent with bailiwick, a district or portion 
of territory under the jurisdiction of an 
officer called a bailiff. This term was 
more espedally appropriated to certain 
sub-goYemments of Switzerland, which at 
•the time Coxe wrote his travels were of 
two sorts : the one consisting of certain 
districts into which all the aristocratical 
cantons were divided, and over which a 
particular officer called a bailiff was ap- 
iitointed by the government, to which he 
was accountable for his administration; 
the other composed of territories whioh 
did not belong to the cantons, but were 
subject to two or more of them, who by 
turns appointed a bailiff. The officer of 
this last sort of bailliage, when not re- 
strained by the peculiar privileges of 
certain districts, had the care of the 
police, and under certain limitations the 
jurisdiction in civil and criminal causes. 
He also enjoyed a stated revenue, arising 
in difierent places from various duties 
and taxes. In case of exaction or mal- 
administration an appeal lay to the can- 
tons to which the particular bailliage 
belonged. (Coxe's IVav. in Switz. 4to. 
Lond. 1774, vol. i. p. 30.) These latter 
bailliages ancientiy formed part of the 
Milanese. Their names were— Mendrisio, 
Balema, Locarno, Lugano, and Val- 
Maggia. Uri, Schweitz, and Underwalden 

g)ssessed the three bailliages, Bellinzona, 
iviera, and Val-Brenna, all which had 
also been dismembered from the Milanese. 
The chief of these bailliages were ceded 
to the cantons, in 1512, by Maximilian 
Sforza, who was raised to the ducal thrcme 
by the Swiss, after they had expelled the 
troops of Louis XII. and taken possession 
of the duchy. Francis I., successor of 
Ijouis, having recovered the Milanese, and 
secured his conquest by the victory of 
Marignano, purchased the friendship of 
the cantons by confirming their right to 
the ceded territory; a right which the 
subsequent dukes of Milan were too pni- 
dent to dispute. They were finally con- 
firmed by the house of Austria. (Ibid, 
vol. ii. pp. 170, 418.) In 1727 the Italian 
bailiwicks were surrendered, with the 
cantons of Switzerland, to the French. 
(Planta*8 Hist, (^the Helvet. Confederacif^ 
Svo. edit vol iii. p. 380.) 



\ 



In 1802, when Bonaparte, as First Con* 
sul of France, remodelled the oonsdtatioB 
of Switzerland, and increased the ancient 
number of its cantons to eighteen, tiiat 
of Tessin was formed out of the Italian 
bailiwicks; an arrangement which wat 
afterwards confirmed by the treaty o 
Paris, 30th of May, 1814, and reoogmsed 
in the Helvetic Diet of 19th of March, 
1815. (See the Moidteur for the 20tlL 
of February, 1803, and 22nd of May, 
1815.) 

BALANCE OF POWER. The no- 
tion upon which this phrase is fiAmded 
appears to be the following: — ^Wben a 
number of separate and sovereign states 
have grown up beside each omer, the 
entire system which they constitute may 
be conceived to be evenly balanced, so 
long as no single state is in a conditicm to 
interfere with the independence of any of 
the rest. 

But as in such a system of states there 
are generally a ffew which may be con- 
sidered as leading powers, it is by these 
being made to counterpoise each other 
tiiat the balance is principally maintained. 
It is in this way only that the safelir of 
the smaller states can be secured. Thus, 
in the ancient world, after the destruction 
of Carthage, there was no power strong 
enough to cope with Rome ; and the con- 
sequence was, that the countries that yet 
remained sovereign powers successively 
fell under her dcmiinion. 

The subjugation of nearly the whole 
of India by Great Britain, and the es- 
tablishment of the late widely-extended 
empire of France on the continent oi 
Europe, may be quoted as other examples 
of the effect that results from the de- 
struction of what is termed the balance of 
power. 

On the contrary, so long as the power 
of one great state (however &r surpassing 
in extent of territory, or other resources 
of strength and influence, many of those 
in its neighbourhood) can be kept in 
check, or, in other words, balanced by 
that of another, the independence of the 
smaller states is secured against both. 
Neither will be disposed to allow its 
rival to add to its power by the con- 
quest or absorption of any of these minor 
M\i\. QiOaerwvgfc de,fe\iceless members of 
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the system. And in this way it happens 
that eadi state, whether great or small, 
has an interest and a motiTe to exert 
Itself in the preserration of the balance. 

This policy is so obvious, that it most 
have been acted npon in all ages, by 
ereiT assemblage of states, so connected 
or situated as to infloence one another. 
Hiere may have been less or more of 
akin or wisdom in the manner of acting 
npon it, or the attempt to act upon it may 
have been more or less sucoessnil, in dif- 
ferent cases; but to suppose that its im- 
portance had been overlooked b^ any 
states that ever existed in the circum- 
stances described, would be to sumioee 
such states to have been destitute of the 
instinct of setf-preservation. 

Mr. Hume (Euays, part ii. essay 7ih) 
has shown ccmdusively, in opposition to 
the opinioa sometimes en>re88ed, that 
ancient politicians were well acquainted 
with the principle of the balance of 
power, although, as fiu* as appears, they 
did not designate it by that name. ** In 
all the politics of Greece," he observes. 
«* the anxiety witii regard to the balance 
of power is apparent, and is expressly 
pointed out to us even b^ the ancient 
mstorians. Thucydides (lib. i.) repre- 
sents the feague which was formed 
ttainst Athens, and which produced the 
^loponnesian war, as entirely owing to 
tlds priiidjde; and after the decline of 
Athens, when the Thebans and Lacedse- 
monians dieted for sovereignty, we 
%ni^. that the Athenians (as well as many 
other republics) always threw themselves 
into the lifter scale, and endeavoured to 
preserve the balance. They supported 
Thebes against ^>arta, till the great vic- 
tbry gained by Epaminondas at Leuctra : 
after which they immediately went over 
to the conquered— from senerosi^, as 
they pretended, but, in reality, from their 
jeuousy ci the conquerors." ** Whoever," 
he adds, ''will read Demosthenes' oration 
ibr the Megalopolitans, may see the utmost 
refinements on this principle tiiat ever 
entered into the head of a Venetian or 
English speculatist." He afterwards 
quotes a passage from Polybius (i. c. 
83), in which tb^t writer states that Ili- 
ero, king of Syracuse, though the ally 
«f Rome, yet sent assistance to the Car- 



thaginians, during the war of the auxilia- 
ries, ^'esteeniinff it requisite, both in 
order to retain nis dominions in ^cily, 
and to preserve the Roman friendship, 
that Carthage should be safe; lest by its 
fell the remaining power should be able, 
without contest or opposition, to execute 
every purpose and undertaking. And 
here he acted with great wisdom and 
prudence; for that is never on any ac- 
count to be overlooked ; nor ought such 
a force ever to be thrown into one land 
as to incapacitate the neighbouring states 
from defending their rights against it" 
" Here," remarks Mr. Hume, ♦* is the aim 
of modem politics pointed out in express 
terms." 

It must be confessed, however, that the 
preservation of the balance of power was 
never so distinctiy recognized and adopted 
as a principle of gexj^ral poli(^ in ancient 
as it has been m modem times. The 
svstematic observance of the principle of 
the balance, subsequentiy to the subver- 
sion of the Roman empire, may be first 
traced in the conduct of the several 
Italian republics. It appears clearly to 
have formed part of what may be called 
the public law of these rival states from 
about the commencement of the fifteenth 
century. From the commencement of 
the next century it became an active 
principle in the general policy of Europe. 

The leading rule by which it has ever 
since then been attempted to maintain the 
balance of power, may be stated to be the 
opposing of every new arrangement which 
threatens either materially to augment 
the strength of one of the greater powers,* 
or to diminish that of another. Thus, 
first Austria, and afterwards France, have 
been the great objects of the jealousy and 
vigilance of the other states of Europe. 
While the power of the Germanic Empire 
was united in the person of Charles V. to 
the kingdom of Spain, that prince was 
naturally regarded as formidable both by 
France and fhigland. If he could have 
efiected a permanent alliance with either 
of these powers, or could have even in- 
duced one of them to stand aside and 
acquiesce, there can be little doubt that 
he would have taken that occasion to 
attempt to crush the other. The vast 
possessions of Philip II. appeared to call 
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for the same watchfnlness and opposition, 
in regard to his projects, from all other 
states that valued tiieir independence. In 
later times, the ambition of Louis XIV. of 
France, and the scheme concerted under 
his management to unite in one fkmily 
the crowns of France and Spain, drew 
upon him, in like manner, tiie general 
hostility of Europe. There can be no 
doubt that, if the designs of this king 
had not been thus resist^, France would 
have become, a century earlier than it 
did, the mistress of the continent, and the 
independence of all other nations would, 
for a time at least, have been extinguished. 
The liberties of England, as founded upon 
the Revolution of 1688, could, in such 
drcumstances, certainly not have been 
maintained. 

It is nothing to the purpose to argue 
that the maintenance of the balance of 
power has often involved the nations of 
Europe in contests with each other, 
which, if they had disregarded that 
principle, would not have token place; 
at least, not at the time. It may be 
better that all nations should be subject 
to one, than that each should preserve its 
independence ; but that is not the question 
here: if nations will be sovereign and 
independent, they must fight for their 
sovereignty, as men must do for any 
other possession, when it is attacked. 

But some persons appear to think that 
we in Great Britain have nothing to do 
with the maintenance of the so-called 
balance of power in Europe, because we 
live not on tiie continent, but in an island 
by ourselves. If the whole continent 
were reduced under subjection to a single 
despot, we certainly should not long re- 
mam independent The protection which 
we now possess from the sea with which 
we are surrounded would, in the case 
supposed, certainly become insufficient. 

The maintenance of the principle of 
the balance of power, however, although 
it has no doubt given occasion to some 
wars, has probably prevented more. Its 
genera] recognition has, to a certain ex- 
tent, united all the states of Europe into 
one great confederacy, and habituated 
each of the leading powers to the expecta- 
tion of a most formidable resistance in 
> of its making any attempt to encroach 



upon its neighbours. It is no ■soAdent 
objection to say that such attempts hare 
been actually made. They would have 
been made much oftener had there been 
no such general understanding as we 
have spoken of. It must have operated 
as a great discouragement and cheek ti 
the schemes of ambitions potentates to 
know that, from the first oonsofidation oi 
the modem European system down to 
the partition of Poland in 1 772 — a period, 
we may say, of three centuries— not tiie 
smallest independent state had suffered 
extinction, or had been even very seri* 
ously curtailed of power or territory, 
notwithstanding all the wars fi>r the 
purpose of conquest and aggrandizement 
that had been waged durmg that long 
interval. 

BALANCE OF TRADE. In a tract 
published in 1677, called * England's 
Great Happiness,' which is quoted by 
Mr. M'Culloch in the introductory dis- 
course to his edition of Smith's * Wealtii 
of Nations,' is the following dialogue be- 
tween •* Complaint" and ** Content :" — 

** Complaint, What think you of the 
French trade, which draws away our 
money by wholesale ? Mr. Fortrey gives 
an account that they get 1,600,000/. a year 
from us. 

"Content, "lis a great sum; but, perha]^ 
were it put to a vote in a wise council, 
whether for that reason the trade should 
be left off, 'twould go in the negative. I 
must confess I had rather they'd use our 
goods than our money ; but if not, I would 
not lose the getting of ten pounds because 
I can't get an hundred. . . . I'll suppose 
John-a-Nokes to be a butcher, Did^-a- 
Styles to be an exchange man, yourself 
a lawyer, — ^will you buy no meat or ri- 
bands, or your wife a fine Indian gown 
or &n, because they will not truck witii 
you for indentures which they have need 
of ? I suppose no ; but if you get money 
enough of others, you care not though 
you give it away in specie for these things. 
I think 'tis the same case." 

The year after this sensible and con- 
clusive passage was written, an act was 
passed " to prohibit the importation of 
French gooos, as highly detrimental to 
this kingdom." This act was to continue 
in force to the end of the then next session 



BAIiANCE OF TRADE. [ 247 ] BALANCE OF TRADE. 



•f Purliament; and no sesnon having 
been held dniuiff the remainder of the 
idgn of Charies IL, the prohibition con- 
tinaed until the aooesdon of James IL, 
who procured the repeal of the act in 
1685; but the renewal of the prohibition 
VM one of the first oonsequenoes of the 
rBfolntlott of 1688. From 1685 to 1688, 
atyi AndersoD, this coontry was nearly 
'^b^ggared" bj an inundation of French 
ooounoditiet. In the rdcn of William 
nL Ifae lef;ialatnre TOted the French 
tnde a nniaance, and made the pro- 
hitdtioa perpetual. This was to en- 
ftree what was called a fkyoorable ba- 
lance of trade. The notion, we thus 
see^ was not a vague theory, bat a mis- 
ctierous rule of practice, which even 
now some pecmle regard with admiration, 
Hd would make a part of onr commercial 
eode. They woold have the nation to 
be the lawyer who wants to truck his in- 
dentores with the wine-merchant; but 
becanae the wine-merchant will not have 
Had indentortt, the lawyer oufht, ac- 
cording to this, to go without the wine, 
althonif^ he mi^t Sim the indentures to 
the ezehan^man, who would thus fur- 
niah him. with the qpede for buying the 



The balance of trade, as understood by 
tiiose who adopt the theory, is the dif- 
fttenoe between the a^Kregate amount of 
a natioii'a exports am imports, or the 
balance of the particular account of the 
nation's trade with another nation. If 
die account shows that the imports 

ivahied in money) exceed the exports 
▼aloed also in money), the balance is 
said to be against the nation ; if the 
eiportB exceed the imports, the balance 
is said to be in the nation's fitvoar. This 
mode of estimating the so-called balance 
is evidently Ibunded on the assumption 
dmt the precious metals constitute the 
wealth of a country ; — when the imports 
fiom any country, as valued in money, 
exceed the exports to the same, also 
valued in money, the exporting country 
most part with some of its precious me- 
tals in pa3rment; and, according to the 
doctrine, must so far lose by the trade. 
A nation, suchibr instance as our own, 
has not the means of keeping very clear 
acwinnti of these matters, for we liave an 



arbitrary standard of value, called qfficial, 
which luLS been in use for about a century 
and a half^ and which qfficial value is an 
ingenious device for perplexinff many 
otherwise simple questions, and ror keep- 
ing up many absurd prejudices. Now, 
taung these official or unreal values in 
connexion with the device of the balance of 
trade, we find that during the year 1843 
the United Kingdom gained some forty- 
eiffht millions sterling by a fiivourable 
balance; for itB imports, or the goods 
which it received from foreigners, 
amounted to sixty-five millions, whilst 
itB exports, or the goods it sent to fo- 
reigners, amounted to one hundred and 
thirteen millions, official valuation. In 

1842 the same sort of excess amounted 
to fifty-two millions, and in 1841 to 
forty-nine millions. If the fiivourable 
balance of these three ^ears were any- 
thing but a fiction, it is manifest that 
the nation would, in these three years 
only, have accumulated specie to the 
extent of the fiivourable balance, and 
this would amount to the stun of eighty- 
eight millions sterling. But, fiirther, the 
same favourable balance has been going 
on for the last half-century, or longer; 
and the result would be, that all the 
specie in the world would at the present 
time be locked up in this island, and that 
the balance of forty-eight millions in 

1843 would only be a small addition to 
the heap. Such a result is impossible, 
for bullion is as much a commodity for 
sale as com, and is consequently as ge- 
nerally exchanged. [Bulxion.] But if 
this result were possible, and a nation 
resolving to sell only for specie, as the 
Chinese affect to do with regard to tea, 
could have the power of selling only for 
specie, this power of turning aU its goods 
to gold, like the same power bestowed 
upon the wise kins Mioas, would con- 
fer the privilege of being without food, 
and clothes, and every worldly comfort 
upon the unhappy inhabitants of such a 
nation. The trum is, that no commerce 
is of any value to a country except as it 
supplies the people of that country with 
foreign productions, which they either 
cannot produce at home, or which are 
produced cheaper and better abroad. The 
exchanging of the surplus produce of one 
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oonntry for the surplus produce of another 
country is the object of all foreign com- 
merce. The profit of the individual mer- 
chant is the moving force which impels the 
machineryof this commerce, but the end is 
that each country may consume what it 
would otherwise go wimout. In this point 
of view, every country is a gainer by its 
foreign commerce; and if this gain could 
be estimated by figures, every country 
which exchanges its products with another 
country would have a &vourable balance 
of trade : for both individuals and nations 
exchange that which they do not want for 
other tmngs that they do want; and when 
both parties continue to carry on such 
exchange, it is clear that both are gainers. 
Which gains most is a question that 
cannot be settled, and would be of no use 
if it could be settled. 

But gold and silver are in one sense 
the most valuable products, because they 
have a universal value, and a nation 
which in its trade can get all it wants 
and gold too, will be richer than other 
nations. It will always have a great 
quantity of a materisu that is com- 
mercially more valuable than com or 
manufactured articles. England has re- 
ceived a large part of its precious metal 
thus, in which it abounds above all coun- 
tries ; and this is invested in articles of 
use and ornament, and also gives em- 
ployment to a vast mass of people, who 
receive for their wages a commodity of 
universal value. It also enables us to 
base our paper-money on the sound prin- 
ciple of convertibility for the precious 
metal. 

BALLAST (Danish, Baglast; Gei> 
man, Dutch, and Swedish, Ballast; 
French^ Lest ; Italian, Savorra ; Spanish, 
Lastre; Piotnguese, Lastro; Russian, 
Balast\ a term used to denote any heavy 
material placed in a ship's hold with the 
object of sinking her deeper in the water, 
and of thereby rendering her capable of 
•arrying sail without danger of being over- 
set. Ships are said to be in ballast when 
they sail without a cargo, having on board 
only the stores and other articles requisite 
for the use of the vessel and crew, as well 
as of any passengers who may be pro- 
ceed'wg with her upon the "«^oyage. In 
favour of vessels thus circumhluuced il is 



usual to dispense with many formalities 
at the custom-houses of the ports of de- 
parture and entry, and to remit the pa;^'- 
ment of certain dues and port cbaiigei 
which are levied upon ships having ear- 
goes on board. 

A foreign vessel proceeding from t 
British port may take on board chalk as 
ballast ; and by 3 & 4 Wm. IV. c. 52, 
shall not be considered as other than a 
ship in ballast in consequence of her 
having on board a small quantity of goods 
of British manufacture for the private use 
of the master and crew, and not by way 
of merchandise ; but such goods most not 
exceed in value 20/. for the master, 102. 
for the mate, and 5/. for each of the crew 
(§ 87). The masters of ships clearing out 
in ballast are required to answer any 
questions put to them by authority of the 
custom*house touching the departure and 
destination of such ships (§ 80). 

Regulations have at various times been 
made in different ports and countries de- 
termining the modes in which ships may 
be supphed with ballast, and in what 
manner they may discharge the same; 
such regulations being necessary to pre- 
vent injury to harbours. It has likewise 
been sometimes attempted to convert the 
supply of materials for ballast into a 
monopoly. In vol. xx. of Rymer's FcederOy 
p. 93, of the year 1636, we find a procla- 
mation by King Charles I., ordering ** that 
none shall buy any ballast out of the 
river Thames but a person appointed by 
him for that purpose," and this appoint- 
ment was sold for the king's profit. 
Since that time, the soil of the river 
Thames from London Bridge to the sea 
has been vested in the corporation of the 
Trinity House, and a fine of 10/. may be 
recovered from any person for every ton 
of ballast which he may take out of the 
river, within those limits, without the au- 
thority of that corporation. Ships may 
take on board " land ballast" from any 
quarries or pits east of Woolwich, upon 
paying one penny per ton to the Trinity 
House. For river ballast, the corporation 
areauthorized byAct of Parliament (3 Geo. 
I V. c. 1 1 1 ) to make certain charges. The 
receipts of the Trinity Corporation from 
this source were 33,591/. in 1840, and their 
ex'^en.ses were 31,022/. The ballast of all 
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lldps or Teasels coming into the Thames 
most be mdaden into a lighter, and if 
any ballast be thrown into the river, the 
master of the vessel whence it is thrown 
is liable to a fine of 202. : some regulation 
Mtnilftf to this is usually enforced in 
every port (Hume's Zato« cf the Cu^- 
toms; Beport of Committee (f House <f 
Loirda an Lights and Harbour Dues,) 

BALLOT. rVoTiNO.] 

BAN, a word found m many of the 
modem languages of Europe in various 
tenses. But as the idea of ** publication" 
or ** proclamation" runs through them all, 
h is probable that it is the ancient word 
ban still preserved in the Grselic and 
the modem Welsh in the simple sense of 
** proclaiming.** 

As a part of the common speech of the 

T^n^iah nation, the word is now so rarely 

used that it is put into some glossaries of 

provincial or archaical words, as if it 

Were obsolete, or confined to some parti- 

cidar districts or particular classes. Yet, 

both as a substantive and a verb, it is 

fiDond in some of our best writers ; among 

the poets, Spenser, Marlowe, and Shaks- 

pere ; and among prose-writers, KnoUes 

and Hooker. By these writers, however, 

it is not used in its original sense of 

"proclamation," but in a sense which it 

has acquired by its use in proclamations 

of a particular kind; and it is in this 

secondary sense only that it now occurs 

in common language, to denote cursing, 

denouncing woe and mischief against one 

who has offended. A single quotation 

from Shakspere's tale of * Venus and 

Adonis' will show precisely how it is used 

by writers who have employed it, and by 

the people from whose lips it may still 

sometimes be heard : 

All swollen with chafing, down Adonis sits, 
Baimmg Uie boisterous and unruly beast. 

The improvement of English manners 
having driven out the practice, the word 
has nearly disappeai>Bd. But in the 
nuddle ages the practice was countenanced 
by sn<^ high authority, that we cannot 
wonder at its having prevailed in the 
more ordinary ranks and affairs of life. 

When churches and monasteries were 
feunded, writings were usually drawn up, 
specifying with what lands the founder 
and other early benefactors endowed 



them ; and those instruments often ooti* 
elude with imprecatory sentences in which 
torments here and hereafter are invoked 
on any one who should attempt to divert 
the lands from the purposes for which 
they were bestowed. It seems that what 
we now read in these instruments was 
openly pronounced in the fkce of the 
church and the world by the donors, with 
certain accompanying ceremonies. Mat- 
thew Paris, a monk of St Albans, who 
has left one of the best of the early 
chronicles of English affairs, relates that 
when King Henry III. had refounded the 
church of Westminster, he went into the 
chapel of St. Catherine, where a large 
assembly of prelates and nobles was col- 
lected to receive him. The prelates were 
dressed in fiill pontificals, and each held 
a candle in his hand. The king advanced 
to the altar, and laying his hand on the 
Holy Evangelists, pronounced a sentence 
of excommunication against all who 
should deprive the churdi of any thing 
he had given it, or of any of its rights. 
When me king had finished, the prelates 
cast down the candles which they held, 
and while they lay upon the pavement, 
smoking and stinking (we use the words 

, of the author who relates the transaction ), 
the Archbishopof Canterbury said aloud, 
" Thus, thus may the condemned souls of 
those who shall violate or nnfavourablv 
interpret these rights be extinguished, 
smoke, and stink : " when all present, but 
the king especially, shouted out " Amen, 
Amen." 

This, in the English phrase, was the 
banning of the middle ages. Nor was it 
confined to ecclesiastical af&irs. King 
Henry III., in the ninth year of his reign, 
renewed the grant of Magna Charta. 
In the course of the struggle which was 
going on in the former half of the thir- 
teenth century between the king and the 

; barons, other charters of liberties were 
gr in ted. But for the preservation of that 
which the barons knew was only extorted, 
the strongest guarantee was required: 
and the king was induced to preside at 
a great assembly of nobles and prelates, 
when the archbishop pronounced a solemn 
sentence of excommunication against all 
persons of whatever degree who should 
•nolate the chaitfcts. *Y\iS&'«^& ^wa vxv. 
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Westminster HalU on the 3rd of May, 
1253. The transaction was made matter 
of public record, and is preserved in the 
great collection of national documents 
called Rymer's Faedera, 

But besides these general basmings^ par- 
ticular personfi who escaped from justice 
or who opposed themselves to the sen- 
tence of the church, were sometimes 
banned, or placed under a ban. In the 
history of English affairs one of the most 
remarkable instances of this kind is the 
case of Guido de Montfort This Guido 
was tiie son of Simon de Montfort, earl 
of Leicester, and grandson of Kin^ John. 
In the troubles in England, in which his 
&ther lost his life, no one had been more 
active in the king^s service than Henr;^ of 
the Almaine, another grandson of Eang 
John, and the eldest son of Richard, that 
king's younger son, who had been elected 
King of the Alm^ns. This young prince, 
being at Viterbo in Italy, and present at 
a religious service in one of the churches 
of that city, was suddenly assaulted by 
Guido de Montfort, and slain upon the 
spot A general detestation of the crime 
was felt tluroughout Europe. Dante has 
placed the murderer in the Inferno : — 

He in God'it bosom smote 
The heart gtill revereuoed on the banks of Thames. 

The murderer escaped. Among the 
rumours of the time, one was that he was 
wandering in Norway. This man the 
pope pla^ under a ban; that is, he 
issued a proclamation requiring that no 
person should protect, counsel, or assist 
turn ; that no person should hold any in- 
tercourse with him of any kind, except, 
perhaps, some littie might be allowed for 
the good of his soul ; that all who har- 
bou^ him should fall under an inters 
diet ; and that if any person were bound 
to him by an oath of fidelity, he was 
absolved of the oath. This was promul- 
gated throughout Europe. A papal bull 
in which the proclamation is set forth 
still exists among the public records in 
the chapter-house at Westminster. A 
copy of it is in Rymer's Foedera. The 
pope uses the very expressionybr^nnimtM: 
** Guidonem etiam forbannimus." 

This species of banning is what is 
meant when we read of persons or cities 
being placed under the ban qfthe empin^ 



a i>hrase not unfVequentiy occurring in 
writers on the affiiirs of Germany. Per- 
sons or cities who o^nposed themsehres to 
the general voice of the confederation 
were by some public act; like those which 
have been described, cut off from society, 
and deprived of rank, titie, privilefeSy 
and property. 

It is manifest that out of ibis use of the 
word has sprung that popular sense in 
which now only the word is ever heard 
among us, as well as the Italian bandin, 
Frenoi bannir, and the English bamtk. 
[Banishment.]) 

In some parts of England, before the 
Reformation, an inferior spedes of bajh 
ning was practised hj the parish priests. 
" In the Marches of Wales," says Tvndal, 
in his work agsunst the Romidi Churdi, 
entitied 77^ Obedyence of a Christen 
Man, 1534, "it is the manner, if any 
man have an ox or a cow stolen, liis 
Cometh to the curate and desireth him to 
curse the stealer; and he commands flM 
parish to give him, every man, God's 
curse, and his; 'God's curse and mine 
have he,' sayeth every man in the parish." 
Stow relates that, in 1299, the dean of 
St. Paul's accursed at Paul's Cross all 
those who had searched in the church of 
St. Martin in the Fields for a hoard of 
gold. (^London, p. 333.) Tyndal argues 
against the practice, as he does against 
the excommunicatory power In general. 
Yet something like it seems to be still re- 
tained in the Commination Service of the 
English Church. 

In France the popular langna^ has not 
been influenced by this application of the 
word ban to the same extent with tiie 
English. With them the idea of publi- 
cation prevails over that of denouncement, 
and they call the public cry by which 
men are called to a sale of merchandise, 
especially when it is done by a beat of 
dnim, a ban. In time of war a procla- 
mation through the ranks of an army is 
the ban. In Artois and some parts of 
Picardy the public bell is called the bath 
chque, or the cloche a ban, as being rung 
to summon people to their assembli<«. 
When those who held of the king were 
summoned to attend him in his wars, they 
were the ban, and tenants of the secondary 
rank the arriere-^n; and out of tliis 
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ftadal me of the term arose the czpree- 
moBB fam k fas, and sioif^ ^ &aw, for a 
lord's bakdkoose, or a lord's mill, at 
einch the tenants of a manor (as is the 
«Me in some parts of England) were 
boond to bake their bread or to grind 
their com. The hm/teife of a city is a 
disbict aroond i^ nsoally, bat not always, 
a league on ail sides, tliroiiAh wliich the 
proclamatioD of the principal judge of tlie 
plaoe has antlioritj. A person siwrnitdng 
toezile is said to mep kit boMj and he who 
letmns liome withoot a recall hreaka hit 

The French nse the word as the Eng^ 
lish do^ when they speak of the ban, or, 
as we tpetk and write it, the batms of 
marriage. This is the public prodama- 
tioQ wmeh the law requires of the inten- 
tioQ of the parties named to enter into 
tlie marriage covenant The law of the 
aneientFroich and of the English church 
is in this respect the same. The procla- 
matian must be made on three successive 
Sundays in the church, during the time 
of Ae celebration of public worship, 
idien it is presumed that the whole parish 
IS present. 

llie intent of tliis provision is twofold : 
1. To prevent clandestine marriages, and 
marriages between parties not free from 
tiie marriage contract, parties within the 
prohibited degrees of kmdrcd, minors, or 
ezcommunicates ; and, 2. to save the con- 
tracting parties from precipitancy, who 
by this provision are compelled to suffer 
some weeks to pass between the consent 
privately given and received between 
themselves and the marriage. Both these 
objects are of importance, and ought to be 
secured br law. The bm, or bamu, may, 
however, be dispensed with. In that case 
i licenee is obtained fitmi some person 
Irho is anthmised by the bishop of the 
diocese to grant it, by which licence the 
psrties are allowed to marry in the church 
or chuwl of the purish or parochial cha- 
pdry in whidi either of them resides, in 
▼hidi marriages are wont to be cele- 
brated, without the publication of baims. 
The law, however, takes care to ensure 
the obfjects for which the publication of 
lanns was devised, by requiring oaths to 
be taken by the party applying for the 
lioenoe, and certificates of consent of 



parents or guardians in the case of minors. 
Special licences not only dispense with 
the publication of banns, but allow the 
parties to marry at any convenient time 
or place. These are granted only by the 
Archbishop of Canterbury, in virtue of a 
statute made in the twen^-fifth year of 
Kin^ Henry VIII^ entitied an act con- 
cemmg Peter-pence and dispensations. 

It is not Imown when this practice 
began, but it is undoubtedly very andent. 
Some have supposed that it is alluded to 
in a passage of Tertullian. Among the 
innovations introduced in France during 
the time of the first Revolution, one was 
to substitute fi>r this oral publicatioii a 
written announcement of me intention, 
affixed to the door of the town-hall, or in 
some public place, during a certain time. 
But when it is considered now liable tiiese 
bills are to be torn down or defiuDed, and 
the questions which may arise in conse- 
quence, it would seem that it is not a 
mode which there is much reason to 
prefer to that which has so long been 
established in Christian nations. 

BANISHMENT (from the French 
Banniasemeni), expulsion from any coun- 
try or place by the judgment of some 
court or other competent authority. 

The term has its root in tiie word ban, 
a word of frequent use in the middle ages, 
which has the various significations of a 
public edict or interdict, a proclamation, 
a jurisdiction and the district within it, and 
a judicial punishment Hence a person 
excluded from any territory by public 
authority was said to be banished — ban" 
nitus, in baxnum missus. (Ducanse, voc, 
Banaire, Banmtm ; Pasquier, RtSurckn^ 
pp. 127, 732.) [Ban.] 

As a punishment for crimes, compul- 
sory banishment is unknown to the 
ancient unvrritten law of England, al- 
though voluntary exile, in order to escape 
other punishment, was sometimes per- 
mitted. [Abjuration.] The crown has 
always exercised, in certain emergendes, 
the prerogative of restraining a subject 
from leavine the realm ; but it is a known 
maxim of uie common law, that no sub- 
ject, however criminal, shall be sent out 
of it without his own consent or by 
authority of parliament. It is accordbigly 
declared by tlie GreaX CWvei.^^X'^ 
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freeman shall be exiled, unless by the 
judgment of his peers or the law of the 
laud/' 

There are, however, instances in our 
history of an irregular exercise of the 

Eower of banishing an obnoxious subject 
y the mere authority of the crown ; and 
in the case of parliamentary impeachment 
for a misdemeanor, perpetual exile has 
been made part of {he sentence of the 
House of Lords, with the assent of the 
king. (Sir Giles Mompesson's case, in the 
reign of James I., reported by Rushworth 
and Selden, and cited in Comyus, Digest, 
tit " Parliament," 1. 44.) Aliens and 
Jews (formerly regarded as aliens) have, 
in many instances, been banished by royal 
proclamation. 

Banishment is said to have been first 
introduced as a punishment in the ordi- 
nary courts by a statute in the thirty- 
ninth year of the reign of Elizabeth, by 
which it was enacted that <*8uch rogues 
as were dangerous to the inferior people 
should be bsmished the realm ;" but an iu- 
stance occurs in an early statute of un- 
certain date (usually printed immediately 
after one of the eighteenth year of Edward 
II.), by which butchers wno sell unsound 
meat are compelled to abjure the village 
or town in which the offence was com- 
mitted. At a much later period the 
punishment now called transportation 
was sanctioned by the legislature, and 
has in other cases been made the condi- 
tion on which the crown has consented 
to pardon a capital offence. 

Some towns of England used to inflict 
the punishment of banishment from the 
territonr within their jurisdiction, for 
life and for definite periods. The ex- 
tracts from the Annals of Sandwich, 
one of the Cinque Ports, which are printed 
in Boys' * History of Sandwich,* contain 
many instances of this punishment in the 
fifteenth and sixteenth centuries. 

Banishment in some form has been 
prevalent in the criminal law of most na- 
tions, ancient as well as modem. Among 
the Greeks two kinds were in use : — 1. 
Perpetual exile ((pvyfi), attended with 
confiscation of property, but this banish- 
ment was probably never inflicted by a 
Xdicial sentence; at least among the 
'er Athenians a sentence of perpetual 



banishment appears only to have btesa 
pronounced when a criminal, who wm 
accused of wilful murder, for instance^ 
withdrew from the country before sen* 
tence was passed against him for the crime 
with which he was charged. The term 
phuge {(pvyif) was peculiarly lulled to 
the case of a man who fled his oountiy on 
a charge of wilful murder, and jihe pro- 
perty of such a person was made public 
Those who had committed involuntary 
homicide were also obliged to leave m& 
territory of Attica, but the name phuge 
was not given to this withdrawal, and 
the property of the exile was not con- 
fiscated. Such a person might return 
to Attica when he had obtained the 
permission of some near kinsman of 
the deceased. (Demosthenes, Againit 
Aristocratea, cc. 9, 16.) 2. OstradflDB, 
as it was called at Athens, and in 
some othttT democratical states of Greece^ 
or Petalism, the term in use at Syra- 
cuse, was a temporary expulsion, unac- 
companied by loss of property, and in- 
flicted upon persons whose influence, 
arising either nrom great wealth or emi- 
nent merit, made them the objects of 
popular suspicion or jealousy. Aristides 
was ostracized firom Athens for ten years, 
not because he had done any illegal act, 
but because people were jealous of his 
influence and good fame. 

The general name for Banishment 
among the Romans in the Imperial period 
was Exsilium ; and it was a penalty in- 
flicted under the Empire on conviction in 
a Judicium Publicum, if it was also a 
Judicium Capitale. A Judicium Publi- 
cum was a trial in which the accused came 
within the penalties of certain laws (leges), 
and it was Capitale when the pen^ties 
were either death or exsilium. This Ex- 
silium was defined by the Jurists under 
the Empire to be " aquso et ignis inters 
dictio," a sentence which deprived a man 
of two of the chief necessaries of life. 
(Paulus, Dig. 48, tit. 1. s. 2.) The sen- 
tence was called Capital because it affected 
the Caput or Status of the condemned, and 
he lost all civic rights. There was also 
Exsilium which was not accompanied 
by civil disabilities, and accordingly was 
not Capitalis : this was called Relegatio. 
The person who was rehgated was either 
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«dered to reode in some particular spot, 
or he iras ezdiided from residing in par- 
ticular places ; the period of relesation 
mg^t be definite or indefinite. If the 
rdegatio was perpetoal, the sentence might 
inelnde the loss of part of his nroperty ; 
biU (he person vho was lel^atea retained 
an the privileges of a Roman citizen. The 
poet (md was relegated to Tomi on the 
Damibe : he was not exsol. Deportation, 
Deportatio in insnlam, was a sentence by 
iribch a criminal was carried into some 
small idand, sometimes in chains, and 
alwaya tar an indefinite period. A person 
who was relegated went to his place of 
exile. The person who was deported lost 
lus dtixenship and his property, but he 
eontinned to be a free man. It was a 
conseqnence of the loss of citizenship that 
tiie rdation of the patria potestas was 
thereby dissolved, and accordingly a 
filler who lost his citizenship by Depor- 
tation lost his power over his children; 
and the effect was the same if a son was 
nnder the penalty, for the son ceased to be 
a Boman citizen, and consequentiy ceased 
to be in his fether's power. But n^arria^ 
was not dissolved eitner by the Interdictio 
or Deportatio. {Cod, 5, tit 16, s. 24 ; tit 
17f 8. 1.) Interdictio and Deportatio are 
mentioned as two separate things in the 
CoDstitations just referred to ; but in the 
Institutes (L tit 12) Deportatio only is 
mentioned, and it corresponds to Inter- 
dictio in die passage in Gains, (i. 128). 
Some frirther remarks will presentiy be 
made on this part of the subject 

Under the early Bepublic Exsilium 
was not a punishment: it was, as the 
name imports, merely a change of soil. 
A Roman citizen could go to another 
state, and the citizen of such state could 
remove to Rome, by virtue of isopolitical 
rights existing between the two states. 
l&s right was called Jus Exsnlandi, the 
Bight of Exsilium as applied to the party 
w£> avuled himself of it, and the Law 
of Exolimn when it is considered a part 
of the pditical system. The condition of 
the exsul in the state to which he had 
removed might be various ; but it seems 
probable that he would acquire citizenship 
in his new state, though he might not 
enjoy it in all its fulness (optimo jure). 
By the act of removing to another state 



as^ an exsul, he divested himself of hia 
original citizenship. A man who was 
awaiting his trial might withdraw before 
trial to another state into Exsilium— a 
practice which probably grew out of the 
Jus Exsnlandi. Thus Exsilium, though 
a voluntary act, came to be considered as 
a punishment, for it was a mode of avoid- 
ing punishment ; but still Banishment as 
such, was not a part of the old Roman 
law. A practice was established under 
the later republic of e£fecting a sentence 
of banishment indirectiy by means of the 
^ interdictio aquse et ignis," or with the 
addition of the word "tecti.** (Cicero, 
Pro Domo, c. 30.) This sentence was 
either pronounced in a trial, or it was 
inflicted by a special lex. In the lex by 
which this penalty was inflicted on Cicero 
there was a clause which applied to any 
person who should give him shelter. This 
putting of a man under a ban, by excluding 
him from the main necessaries of life, had 
for its object to make him go beyond the 
limits within which he was subjected to 
the penalty ; for the interdictio was 
limited to a certain distance from Rome. 
In Cicero's case the interdictio applied to 
all places within four hundred miles of 
Rome {Ad Attic, iii. 4). The inter- 
dictio did not prevent him from staying 
at Rome, but it was assumed that no man 
would stay in a place where he was ex- 
cluded from the first necessaries of life. 
It has been a matter of dispute what was 
the legal effect of the Interdictio in the 
time of Cicero : in the period of the 
Antouines, as appears from Gains, the 
sentence of Interdictio when pronoimced 
for any crime, pursuant to a penal law 
(ob aliquid maleficium ex lege pcenali) 
was followed by loss of citizenship. The 
penal laws were various, such as tne Julia 
Majestatis, Julia de Adulteriis, and 
others. In the Oration Pro Domo, the 
writer labours to prove that Cicero had 
not lost the civitas by the Interdictio, but 
the tenor of the argument rather implies 
that the loss of civitas was a legal effect 
of the interdictio, and that there were par- 
ticular reasons why it was not so in the 
case of Cicero. The whole subject how- 
ever is handled in such a one-sided manner 
that no safe conclusion can be derived from 
this oration. It appeavs ^^'om. Cicero's own 
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letters that he considered it necessary for 
his safety to withdraw fit>m Rome before 
the bill (rogatio) was passed by which 
he was put under the Interdict* He was 
restored by a lex passed at the Comitia 
Centoriata. (Ad Attic, iv. 1.) It ap- 
pears from another letter (^Ad Attic* iii. 
23), that he had lost his civitas by the 
kx which inflicted the penalty of the In<> 
terdictio, but the loss of civitas may have 
been effected by a special clause in the 
Lex. 

The rules as to Exile Under the legisla- 
tion of Justinian are contained in the 
Digest, 48, tit 22. The use of the word 
Dqporto as applied to criminals who 
suffered the punishment of Depoitatio, 
occurs in Tacitus {AnmU, iv. 13; xiv. 
45). It may be inferred however, from 
an expression in Terence {Phormio, y. 8, 
85), that the ptinishment of Deportatio 
^cisted under the Hepublic. When 
Ulpian observes (Dig* 48, tit. 13> s. 3) that 
** tiie penally of Peculation (peculatus) 
oompnsed ue Interdictio, in place of 
which Deportatio has now succeeded," he 
probably means not that the Deportatio was 
exactly equivalent to the Interdictio, and 
that the name merely was chanced, but 
that the Interdictio was disused in the 
case of Peculatus and a somewhat severer 
punishment took its place. Under the 
earlier Emperors, the punishment of De- 
portatio ana Interdictio both subsisted, as 
we see by the instances already referred 
to, and in the case of C. Silanus, Pro- 
consul of Asia, who was convicted of Re- 
petundse and relegated to Cythera. 
(Tacitus, Annal. iii. 68, &c.) Some of 
the later Jurists seem in fiict to use 
Exsilium as a eeneral term for banish- 
ment, of which &e two species are Rele- 
fatio and Deportatio. Relegatio again is 
ivided into two species, — me Relegatio 
to a particular island, and the Relegatio 
which excluded a person from places 
which were specially named, but assigned 
no particular island as the abode of the Re- 
legatus. The term Interdictio went out of 
use as the name of a special punishment, 
and Deportatio took its place, perhaps 
with some of the additional penalties at- 
tached to the notion of Deporto. In 
fact the verb Interdicc is used by the 
later jarists to express ^cth the forms of 



I Relegatio, that under which a man 
excluded from particular phuses (ommnni 
locorum interdictio), and that by whieh 
he was excluded frxHn all places exeqiC 
one Qxnnium locorum jprseter oertom 
locum), which was in eroct to ow^bie 
him to the place that was named. (Maiw 
cianus, Dig. 48, tit 22| s. 5, as corrected 
by Noodt, Opera Onmiti, i. 58.) Some- 
times the word Exsilium is used in tiie 
Digfist (48, tit 19, s. 38) to express tiie 
severer punishment of banishment, as 
opposed to the lighter punishment Beie* 
gatio. Practically then there were two 
kinds of banishment under the later 
empire, expressed by the names Relo' 
gatio and Deportatio, each of which had 
a distinct meaning, while the term Ex- 
silium was used rather looselj. 

The condemnation of criminals to woiIk 
in the mines was a punishment in tiie na- 
ture of banishment, but still more severe. 
Thus, if a man seduced a maid who was of 
years too tender for cohabitation, he was 
sent to the mines, if he was a man of low 
condition ; but only relegated, if he was of 
better condition. The same difference in 

Sunishment between people of low oon< 
ition (humiliores) and those of better 
condition (honestiores) was observed in 
other cases; and it may be remarked 
that the like distinction in inflicting 
punishments is not unknown in this 
country- in summary convictions. 

Deportation is the third of the six 
** peiues afiQictives et in£Eimantes" of the 
French Code P^nal. The puxu^iment of 
deportation consists in the offender being 
transported out of the continental terri- 
tory of Prance, there to remain for life; 
and if he returns, hard labour for life is 
added to his sentence. The sentence of 
deportation carries with it loss of all civil 
rights; though the government is em- 
powered to mitigate this part of the 
penalty either wholly or in part. (Law 
of September, 1835, § 18, Code P^al.) 
Banishment (banniasemetU) is classed as 
one of the two " peines infamantes," the 
other being civil degradation. The 
offender is transported by order of the 
government out of tiie territory of the 
kingdom for at least five and not more 
than ten years. 

BA.^&, m IraxbaiQus Latin hancut. 
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literally ognifies a bench or high seat; 
hut as a l^gal teim it denotei a seat of 
Judgment, or tribonal Ibr the admimstra- 
tum of jnstioe. In a rode state of society, 
Jostice 18 usually administered in the open 
air, axid the judges are placed in an 
derated sitoation botii for convenience 
and dignity. Thus it appears that the 
ancient Bntons irere aocostomed to oon- 
fltroct moanda or benches of tnrf ibr the 
aooommodatioii of thdr saj^o^ judges. 
(S^elman, ad verlntm,) It is clear, how- 
ever, that in y&j early times in this 
coontry there was a disonction between 
those superior judicial officers who, ibr 
the sake of eminence, sat upon a bench 
or tribunal, and the judges of inferior 
ecforta, soch as hundred courts and courts 
baron, the latter being analogous to the 
judioetpedaneiotibe Roman uw — a kind 
of inferior judges, whose duties are not 
Tery clearly defined, but who are sup- 
posed to hare deriyed their denomination 
apedUnu, because fhey decided on infe- 
rior matters, on the level ground, and not 
ou a raised seat. 

In consequence of this distincticn, the 
king^s judges, or those who were imme- 
diately araointed by the crown to ad- 
minister justice in tne superior courts of 
common law, were in process of time 
called justices of the bench, or, as the^ 
are always styled in records, justiciani 
He banco. Tms term, in former times, 
denoted the judges of a peculiar court 
held at Westminster, which is mentioned 
in records of the reign of Richard I., and 
must therefore have made its appearance, 
under the name of bancua or bench, not 
long after the Conquest This court no 
doubt derived its name from its stationary 
character, being permanentiy^ held at 
Westminster, whereas the curia or aula 
regis followed the person of the king. 
(Maddox, History if the Exchequer^ p. 
539.) This institution was the orig^ of 
the modem Court of Common Pleas, and 
the judges of that court retain tiie techni- 
cal tide of <* Justices of the Bench at 
Westminster^ to the present day ; whereas 
the formal titie of the King^s Bench 
judges is *' the justices assigned to hold 
pleas in the court of the king before the 
ting himself." For many centuries, how- 
ever, the latter court has been popularly 



called the Court of King^s Bench, and 
the judges of both these courts have 
been described in acts of parliament and 
records in general terms as ** the judg^ 
of either bench" {judices utriuaque banci) ; 
but the barons of the Court of Exchequer 
have never been denominated judges of 
the bench, though, in p(^nilar language^ 
a new baron, on his creation, is, like me 
other judges, said to be raised to the 
bench. 

The phrase of sitting in banco, or in 
bank, merely denotes the sessions durinff 
the law terms, when the judges of each 
court sit together upon their several 
benches. In this sense it is used by 
Glanville, who wrote in the reign ot 
Henry II., and who enumerates certain 
acts to be done by justices in banco seden* 
tibus. Days in bank are days particu- 
hu*ly appointed by the courts, or imposed 
upon them by various statutes, when pro- 
cess must be returned, or when parties 
served with writs are to make their ap- 
pearance in ftdl court The dav in bank 
IS so called in opposition to me day at 
Nisi Prius, when a trial by a jury takes 
place according to the provisions of the 
statute of Nisi Prius. [Assize.] 

BANK— BANKER-BANKING. By 
the term ''bank" is understood the esta* 
blishment for carrying on the business to 
be described ; the ** banker" is the person 
by whom the business is conducted ; and 
the expression ** banking" is commonly 
used to denote the system upon which 
that business is managed, and the priu" 
ciples upon which it should be governed or 
regulated. 

We propose to consider the subject of 
banks and banking under the following 
heads: — 

I. A brief historical sketch of the ori- 
gin and progress of banking. 
II. An explanation of the objects and 
ffeneral principles of banking, 
mcluding a description of tro 
various kinds of buiks. 

III. The history and constitution of 

the Bank of England. 

IV. The art of banking as carried on 

by private establishments and 
joint stock associations in Lon- 
don and other parts of England, 
and in iKlandu 
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V. A descriptipn of the Scotch system 
of banking. 

VI. Some notices of the banking sys- 
tem followed in the United States 
of America. 

I. Historical sketch of the origin and 
progress (f Banking. — Until, in Uie pro- 
gr^ss of a commumty towards civilization, 
the extent of its commercial dealings had 
become very considerable, none would be 
led to give their attention to the occupa- 
tion of &cilitating the money operations 
of the rest of the mercantile community. 
At first this office would doubtless be 
ondertaken for others by the more con- 
nderable traders, and a further period 
would elapse before it would become a 
separate business. 

It is probable that the necessity for 
some such arrangement would be first 
experienced in consequence of the different 
weights and degrees of fineness of the 
coined moneys and bullion which would 
pass in the course of business between 
merchants of different nations. The 
principal occupation of the money- 
changers mentioned by St. Matthew was 
doubuess that of purchasing the coins of 
one country, and paying for them in 
those of their own or of any other people, 
according to the wants and convenience 
of their customers. It is likewise pro- 
bable that they exercised other functions 
proper to the character of bankers, by 
taking in and lending out money, for 
which they either allowed or charged 
interest (Matthew xxv. 27.) 

The bankers of Athens appear to have 
fulfilled most of the functions belonging 
to the trade. (Demosthenes, Against 
Aphobus, Orat. 1.) They received money 
in deposit at one rate of interest, and lent 
it out at another; they advanced money 
upon the security of goods, and lent sums 
in one place to be repaid in another. 
They likewise dealt in foreign coins, and 
appear to have occasionally advanced 
money to the state for public purposes. 
Some of them, as we are told, acquired 
great wealth. In the treatise written by 
Xenophon on the revenues of Attica, we 
find a remarkable project for the forma- 
tion of a bank, the subscription to which 
should be open to all the Athenians. The 
object of tim project was to raise a great 



revenue, by takine advantage of the high 
rate of interest tiien currently paid by 
commercial adventurers, and whidi some- 
times reached the exorbitant rate of 
twenty-five per cent The grandeur of 
this scheme of Xenophon, wmch was in- 
tended to combine the whole free popula- 
tion of Athens into one great baiudng 
company, could hardly have been in 
agreement with the condition of a society 
in whidi the element of mutual con- 
fidence was but scantily infused. To 
afford a better chance of success to his 
proposal, Xenophon endeavoured to en- 
ga^ the public spirit of his countrymen 
in its favour, by suggesting that a part of 
the great ^ins which it could not ^ to 
produce might be employed ** to improve 
the port of Athens, to form whar& and 
docks, to erect halls, exchanges, ware- 
houses, market-places, and inns, for all 
which tolls and rents should be paid, and 
to build ships to be let to merchants." 
(Mitford, History qf Greece, vol. iv. 
p. 22.) 

The successive conquests of the Romans 
having caused a great mass of wealth to 
be accumulated in the city of Rome, a 
necessity arose for the establishment (A 
bankers. These traders were called 
ar^entariif and their establishments re- 
ceived the name of tabemcB araentaria, 
Mensarii and Numukirii are said to have 
been public functionaries, who had some- 
thing to do with money ; but their func- 
tions do not seem to be very clearly as- 
certained. Bankers (arsentarii) con- 
ducted money business m Rome in a 
manner very similar to that now in use 
in Europe. They were the depositaries 
of the revenues of the wealthy, who 
through them made their payments by 
written orders. They also took in money 
on interest from some, and lent it at 
higher rates to others ; but this bankine 
trade does not appear to have been held 
in much repute in Rome, where a great 
prejudice existed against the practice of 
making a profit from the loan of money. 
They also sometimes conducted pubhc 
sales Cauctiones), where they had to 
receive the purchase-money and do what- 
ever was necessary towards completing 
the bargain. (Gaius, iv. 126.) 

During the middle ages, in which conh 
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ueree md the arts can hardly be said to 
have existed, there could be no field open 
fbr the banking bosineflB; bot on the re- 
ntal of ooinmeroe in the twelfth century, 
and vhen the cities of Italy enffroesed 
nearly all the trade of Eorope, the ne* 
oenity again arose fyr the employment 
of bankers. At first they carried on 
thdr business in the public market-places 
or exchanges, where their dealings were 
conducted on bendies» whence the ori^ 
of the word bank, from banco, the Italian 
word fiur a bench. The successM mann- 
fitctoring eSarta of the Florentines brought 
them into commercial dealings with cuf- 
ferent ooontries in Europe*, and thence 
arose the establishment of banks. In a 
short tune Florence became the centre of 
the money transactionB of every com^ 
mercial country in Europe, and her mer^ 
duuits and bankers accumulated great 
wealth. 

The earliest pablic bank established in 
modem Enrope was that of Venice, which 
was founded m 1157. This bank was in 
ftct an incorporation of public creditors, 
to whom privileges were given by the 
state as some compensation for the with- 
holding of their frmds. The public debt 
was made transferaUe in the books of the 
bank, in the same manner as the national 
debt of England is transferable at the 
present time; it was made obligatory 
upon the merchants to make their con- 
tracts and draw their bills in bank-money, 
uid not in the current money of the city. 
This establishment was always essentially 
a bank of deposit and not of issue, and 
existed until the subversion of the repub- 
lic in 1797. Its money at all times bore 
a premium, or agio, over the current 
money of the city. [Agio.] 

About the year 1350, the doth-mer- 
ehants of Barcelona, then a wealthy bod^, 
added the business of banking to their 
other commercial pursuits ; being autho- 
rised so to do by an ordinance of the 
king of Aragon, which contained the 
important stipulation, that they should 
be restricted from acting as bankers until 
they should have given sufficient security 
fbr the liquidation of their engagements. 
Fifty years afterwards, a bank was opened 
by the frmctionaries of the city, who de- 
clared their public fluids answerable for 



the safety of money lodged in their bank, 
which was a bank of deposit and circnla- 
tion. 

The Bank of Genoa was planned and 
partially organised in 1345 ; but was not 
fuUj established and brought into action 
until 1407, when the numerous loans 
which the republic had contracted with 
its citizens were consolidated, and formed 
the nominal capital stock of the bank. 
This bank received the name of the 
Chamber of Saint George, and its map 
nagement was intrusted to eight directors 
chosen by the {proprietors of the stock. As 
a security for its capital in the bauds of 
the republic, the bank received in pledge 
the island of Corsica, and several otiier 
possessions and dependencies of Genoa. 

The Bank of Amsterdam was esta- 
blished in 1609, simply as a bank of 
deposit, to remedy the inconvenience 
arising from the great quanti^ of dipt 
and worn foreign coin which the exten- 
sive trade of the city brought there from 
all parts of Europe. This bank, which 
was established under the guarantee of 
the city, received foreign coin, and tlie 
worn coin of the country, at its real 
intrinsic value, deducting only a small 
per centage which was necessary for de- 
fraying the expense of coinage and die 
charges of management The credit 
given in the bank-books for coin thus 
received, was called bank-money, to dis- 
tinguish it firom the current money of 
the place. The regulations of the coun- 
try directed that all bills drawn upon or 
negotiated at Amsterdam, of the value 
of 600 guilders ^about 55/.) and upwards, 
must be paid m bank-money. Every 
merchant was consequently obliged to 
keep an account with the bank, in order 
to make his ordinary payments. Ilia 
Bank of Amsterdam professed to lend 
out no part of its deposits, and to possess 
coin or bullion to the fiill value of the 
credits given in its books. Dr. Adam 
Smith has given an account of this bank 
(^Wealth ^' Nations^ book iv. c. 3). 
When the French invaded Holland, it 
was discovered that the directors had 
privately lent nearly a million sterling 
to the states of Holland and Friesland, 
instead of keeping bullion in their cellars 
in accordance \7ith tiie rcgULla.tiQn& ^1 1^ 
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Bank. In 1814 a new bank was esta- 
blished, called the Bank of the Nether* 
lauds, on the plan of the Bank of Eog^ 
land. 

The Bank of Hamburg was established 
in 1619, and is a well-managed institution, 
oonducted upon nearly the same plan as 
the Bank of England. The Bank of 
England, which we have separately no- 
tic^ was opened in 1694. The Bank of 
Vienna, established in 1703 as a bank of 
deposit and circulation, subsequently 
(1798) became a bank of issue; and its 
notes were the sole circulating medium 
in Austria ; but having &llen to a consi- 
derable discount in consequence of their 
excessive quantity, the Austrian National 
Bank was established in 1816, with the 
object of diminishing the paper currency, 
and of performing the ordinary banking 
functions. The banks of Berlin and 
Breslau were erected in 1 765, under the 
sanction of the state. These are banks 
of depoHt and issue, and are likewise 
discounting-offices for bills of exchange. 

During the reign of the Empress Ca- 
therine, tiiree different banks were esta- 
blished at St Petersburg; these were, 
the Loan Bank, the Assignation Bank, 
and the Loan Bank for the nobility and 
towns. The Loan Bank, or Lombard, 
or Russian Mont de Pi^t^, was established 
in 1772, and makes advances upon depo- 
sits of bullion and jewels, and allows 
interest upon all sums deposited for at 
least a year. The operations of this bank 
as a Mont de Pi^te are still carried on for 
the profit of the Foundling Hospital in St. 
Petersburg. The Assignation Bank, opened 
in St. Petersburg in 1768, and Moscow in 
1 770, issues the government paper-money, 
and is in all respects an imperial establish- 
ment: it is now called the Imperial Na- 
tional Note Bank, having been changed 
into a Reichs (imperial) assignation bank 
at St Petersburg in 1786. The Loan 
Bank, established in 1786, for the nobility 
and towns, advances money on real se- 
curity. It is likewise a discount-bank, 
and acts as an insurance company. The 
Aid Bank, established in 1797, advances 
money to relieve estates irom mortgages, 
and to provide for their improvement 
The punctual payment of interest upon 
its advances is enforced by taking their 



estates frota the posBession of de&iilten 
until tiie entire dk>t is discharged. Thp 
Imperial Nationsd Commercial Bank d 
Russia, which was established in 1818 
receives deposits of coin and bullion, anf 
has a department for transferring credits 
from one account to another, in the 
manner of the banks of Amsterdam and 
Hamburg. It is also a bank of disooont; 
and makes advances upon merchandise 
of home production. Its capital, about a 
million and a half sterling, is declared to 
be sacred on the part of the Russian 
government, and free from all taxation, 
sequestration, or attachment, as well as 
from calls for assistance on the part of 
the state. This bimk has branches at 
Moscow, Archangel, and other important 
ocmunercial towns in the empire. 

The Bank of France, established is 
1803, has a capital of 3,596,000/. sterling. 
This association alone enjoys the pn- 
vilege of issuing notes in France, which 
are for 1000 to 500 francs each. The 
bank is a bank of deposit and circulation, 
and has several branches. It is obliged to 
open an account with any person who may 
require it; and is not allowed to chaigeany 
commission for the transaction of ordinary 
banking bininess. Its profits result ftcm 
the use of money deposited by its cus- 
tomers, from the issue of its own notes, 
and from discounts upon mercantile bills ; 
besides which, a charge is made every 
six months of oiic-eightii per cent for the 
safe custody of plate, jewels, and other 
valuables upon whidi it has made ad- 
vances. The afiairs of this bank are 
managed by a governor and depu^- 
govemor, who are nominated by tine 
king, and by seventeen regents and three 
censors elected from among the share- 
holders. A full statement {compte rendu) 
is published every quarter (pursuant to 
the law of 30th of June, 1840), which 
furnishes a complete exposition of the 
afiairs of the bank, which is one of the 
most fiourishing and best managed banks 
in Europe. The officiid return of the 
operations and state of the bank for the 
quarter ending 25th September, 1844, 
contained the following items : — Sundry 
Cash Receipts 44,309,380/. ; Cash paid 
44,173,028/. ; Commercial Bills dis- 
counted 11,140,896/.; Notes outstanding 
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9,636,724/. ; Caah in liand 10,449,876/. ; 
Public Securities 2,009,200/. This return 
shows that the capital of the bank in bul- 
lion exceeded the amount of notes in cir- 
culation. 

Banks have been established at Cal- 
cutta, Bombay, and Madras; and in the 
interior of India the natives are exten- 
sivelj engaged in banking, but chiefly in 
issuing and discounting bills of exchange. 
Within the last few years several banks 
have heea established in London which 
confine their business chiefly to particu- 
lar colonies, where they have branches. 

II. Objects and General Principles of 
JSankinQ. — BEuaking establishments may 
be divided into three classes, banks of 
deposit, banks of issue, and banks which 
exercise both these functions. 

Banks of deposit, strictiy speaking, are 
those which, lUte the old bank of Amster- 
dam, simply receive the money or valu- 
ables of others into custody, and keep 
them hoarded in their cofifers till called 
for by the depositors. However conve- 
nient such an establishment may be to 
the persons by whom it is used, it must 
be evident that it can contribute nothing 
to the general wealth of a community, 
and that the only means of profit which 
it provides for those who conduct it, must 
anse from payments made b^ its cus- 
tomers in the shape of commissions, or 
fines which part£^e of the nature of 
commissions. If, instead of burying the 
dipt and worn coins of which its hoards 
were composed, the Bank of Amsterdam 
had converted them into money of the 
proper standard, and had lent the same 
at interest upon proper securities, no com- 
missions need have been required from 
its customers, who would in so &r have 
been benefited : and a considerable capi- 
tal being set free for the prosecution of 
commercial enterprises, the country might 
have thence derived continued additions 
to its wealth. 

Banks of deposit, in this confined sense 
of the word, are now very littie used, and 
the term is generallv understood to mean 
an establishment which lends as well as 
receives the properly of others, and derives 
its profits from charging a higher rate of 
interest than it allows. Some banks of 
this description, such as the private banks 



in London, do not allow any interest 
upon sums placed in their custody. 

In like manner there are few, if any, 
establishments which are purely banks of 
issue. A banker sends forth his pro- 
missory notes that he may employ to his 
own profit, during the time that the notes 
remam in circulation, the money or pro- 
perty for which he may have exchanged 
them, and by this course he gives to his 
establishment the mixed character of a 
bank of issue and of circulation. The 
most usual means by which a banker 
sets his notes into circulation is by 
lending them on personal or other secu- 
rity to customers engaged in business, 
who have a running account at the bank. 
In general, those bankers who issue their 
own notes likewise receive deposits: this 
at least is the practice in England. 

Bankers and banking associations usu- 
ally possess considerable wealth, and are 
thought deserving of confidence on the 

Sart of the public ; and there can be no 
oubt that, so long as they conduct their 
business with integrity and prudence, they 
are of material service in giving life and 
activity to commercial dealings. They 
are, in fiEict, the means of keeping that 
portion of the floating capital of a country 
fully and constantly employed, which but 
for their agency would frequentiy lie 
dormant ana unproductive for uncertain 
periods in the hands of individuals. Thub, 
while banking does not directly create 
capital, the issue of bank notes enables 
people to buy who could not buy &>t want 
of a medium of exchange. Again, a large 
farmer has grain and stock, and he wants to 
drain ; but money is short He goes to a 
bank and gets bank-notes on the security 
of his property. That is a usefhl opera- 
tion. Aiiother thing is, people may deposit 
small sums of money at a bank, which 
the banker lends. Thus a bank is a 
mean of ^icilitating the loan of money 
from the possessor of money to the farmer 
or manufacturer who has goods, but wants 
ready money. The lendmg of money is 
the operation of banking, and a hank is 
a centre which fiicilitates this lending: 
it enables people to lend through a 
banker and his connexion, who could 
not lend without that. But the waJk.V'fc"^ 
loan is the bankei^ b. TYi^i xcvasi ^\iR> ^^sS:^ 
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his money in the bank looks to the banker 
only. And every man who holds a 
banker's note is his creditor to that 
amount. How to secure the safety of 
this operation, so that he who has a note 
shall always get what he gave for it, is 
the question that concerns the public. 

Public banks, when established under 
proper regulations, are calculated to bene- 
nt toe community in the greatest degree, 
and if at any time their course of ma- 
nagement has been such as to counteract 
tiie advantages they bring, and to de- 
range the money dealings of the country 
in which they are established, the evil 
has arisen from the want of an adequate 
acquaintance with the prindples upon 
which their proceedings should be founded. 
In this respect, public banks may indeed 
be rendered in the highest decree public 
nuisances, but such an effect is &r fh)m 
being the necessary attendant of the bank- 
ing svstem ; on the contrary, it may be 
confidentiy affirmed, that no institutions 
are so well calculated to preserve order 
and steadiness throughout commercial 
transactions. In this countrv, and in our 
own day, we have seen and felt the disas- 
trous effects of a want of knowledge in 
this branch of political science on the part 
of those who have directed our national 
bank, one of the most powerful engines 
of modem times, and it has only been 
through the discussions and investigations 
that have arisen out of those disasters 
that we have at length brought out, so as 
to be felt and acknowledged and acted 
upon, sound and safe principles for regu- 
lating the trade of a banker. 

The true principle upon which bank 
issues should be governed is now under- 
stood to be — ^that the circulation should 
at all times be kept full, but without any 
redundancy ; and the simple means where- 
by this state of things may be determined 
and regulated are (except on very extra- 
ordinary emergencies) offered by the 
state of the foreign exchanges. 

We cannot better close this part of the 
subject than by the following quotation 
from Dr. Smith ( Wealth of Nations^ vol. 
ii. p. 69), in his chapter on Money: — 
" It is not by augmenting the capital of 
the country, but by rendering a greater 
Dtart of that capital active and productive 



than would otherwise be so, that the mcrtC 
judidous operations of bfmking can in- 
crease the industry of the country. Thit 
part of his capital which a dealer is olh 
liged to keep by him unemployed and in 
r^y money, for answering occaRoml 
demands, is so much dead stock — which, 
so long as it remains in this sitoatioDif 
produces nothing, either to him or to his 
country. The judicious c^ieratioiis of 
banking enable him to convert this dead 
stock into active and productive stock— 
into materials to work upon, into tools to 
work with, and into provisions and snb> 
sistence to work for: into stock which 
produces something both to himself and 
to his country. The gold and silver 
money which circulates in any country, 
and by means of which the produce of its 
land and labour is annually circulated 
and distributed to the proper customers, 
is, in the same manner as the ready money 
of the dealer, all dead stock. It is a very 
valuable part of the capital of the country 
which produces nothing to the country. 
The judicious operations of banldng, by 
substituting paper in the room of a great 
portion of this gold and silver, enable the 
country to convert a great part <^ this 
dead stock into active and productive 
stock — into stock which produces some- 
thing to the country. The gold and sil- 
ver money which circulates in any coun- 
try may very properly be compared to a 
highway, which, while it circulates and 
carries to market all the grass and com 
of the country, itself produces not a 
single pile of either. The judicious ope- 
rations of banking, by providing (if I 
may be allowed so violent a metaphor) a 
sort of waggon-way through the air 
enable the country to convert as it were 
a great part of its highways into pastures 
and corn-fields, and thereby to increase 
very considerably the annual produce of 
its land and labour." 

III. Historu and Constitution of the 
Bank of England. — This establishment, 
unquestionably the largest of its kind in 
Europe, was projected by a Scotch gen- 
tleman, Mr. William Patterson, in 1694. 
The scheme having received the sanction 
and support of the Government, to whom 
the whole of the capital was to be lent, 
the subscription was filled in ten days 
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from its being first opened ; and on the 
27th of July, 1694, the Bank received its 
charter of incorporation. This charter 
provides, ** that the management and 
government of the corporation be com- 
mitted to a governor, depnty-govemor, 
and twenty-four directors, who shall be 
elected between the 25th of March and 
the 25th of April every year, from among 
the members of the company ; — that those 
officers must be natural-bom subjects of 
England, or have been naturalized ; — that 
they shall possess, in their own names 
and for their Own use, severally, the 
governor (at least) 4000^., the deputy- 
fljovernor 3000^., and each director 2000^ 
jf the capital stock of the said corpora- 
tion ; — that thirteen or more of the said 
governors and directors (of whom the 
governor or deputy-governor shall be 
^ways one) shsdl constitute a Court of 
Directors, for the management of the 
affiairs of the company ; — t£at no dividend 
shall at any time be made by the said 
governor and company, save only out of 
the interest, profit, or produce arising out 
of the said capital stock or fimd, or by 
such dealing as is allowed by Act of 
Parliament" Each elector must be pos- 
Fessed of at least 5002. capital stock of 
the company. Four general courts to be 
held in every year, in the months of 
April, July, Sqytember, and December; 
and special general courts to be sum- 
monea at all tmies upon die requisition of 
nine qualified proprietors. The majority 
of electors present at general courts to 
have the power of making bye-laws for 
the government of the corporation ; but 
such bye-laws must not be repugnant to 
the laws of the kingdom. 

The original capital of the Bank, which 
'amounted to 1,200,000/., was, as already 
mentioned, lent to Government, who paid 
interest for the same at the rate of 8 per 
cent., with a further allowance of 4000/. 
a year for management. 

The first charter was granted to con- 
tinue for eleven years certain, or till a 
year's notice after die 1st of August, 
1705. 

In 1697 a new subscription was raised 
and lent to Government, to the amount of 
1,001,171/. lOs., which sum was repaid 
hi 1707, and the capital again reduced to 



its original amount. In the following 
year the charter was renewed until 1732 ; 
and in 1713 a still further extension was 
granted for ten years, or until 1742. On 
the first of these occasions the capital was 
raised by new subscriptions to 5,559,995/. 
In 1722 fhrther subscriptions were re^ 
ceived, amounting to 3,400,000/. ; and in 
1742, when the charter was again re- 
newed until 1764, a call made upon the 
stockholders raised the entire capital to 
9,800,000/. A further call of 10 per 
cent, upon this amount was made in 1 746. 
The charter was again renewed until 
1786; but previous to the expiration of 
this term, was continued until 1812, a call 
of 8 per cent having been made in 1782. 
In 1800 the charter was further extended 
until twelve months' notice after the 1st 
of August, 1833; and in 1816 the direc- 
tors were empowered to appropriate a 
part of their undivided profits among the 
proprietors, by adding 25 per cent, to the 
amount of their stock. These successive 
additions raised the capital of the Bank to 
14,553,000/., the whole of which amount 
was, as it was raised^ lent to Government 
At die renewal of the company's charter, 
which was granted in 1833 (Act 3 & 4 
Wm. IV. c. 98), a provision was made 
for the repayment, on the part of the 
public, of one-fourth part of die debt due 
to the Bank. At each of the times before 
mentioned for the renewal of the charter, 
some advantage was given by the Bank 
to the public, in the shape of an advance 
of money at a low rate of interest, or 
without any interest At present, the 
rate paid by Government for the Bank 
capital is 3 per cent per annum. 

From its first institution, the Bank of 
England has discounted mercantile bills. 
The rate of discount charged fluctuated 
at first, but was usually between 4^ and 
6 per cent In 1695 a distinction was 
made in this respect, in feivour of persons 
who used the Bank for purposes of de- 
posit : for such persons inland bills were 
discounted at 4^, and foreign bills at 3 
per cent ; while to all other persons the 
rate was 6 per cent upon both descriptions 
of bills. After that time the rates were 
equalized to all classes, and fluctuated 
between 4 and 5 per cent until 1773, 
wheu 5 per cent 'was fcsj^ «a ^<i x^Nst qH 
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discount upon all description^ of bills; 
and at this per-centage the Bank con- 
tinned to discount bills until Jtme, 1822, 
when it was lowered to 4 per cent The 
rate was again advanced to 5 per cent 
during the panic, in December, 1825; 
but was lowered in July, 1827, to 4 pef 
eent 

Shortly after its first establishment, the 
Bank was involTed in some difficulties, 
and was obliged, in 1696, eren to suspend 
the payment of its notes, which were then 
at a considerable discount Haying re- 
ceived assistance from Goyemment, this 
difficulty was soon surmounted ; and the 
establishment was not again placed in the 
same dilemma until 1797, when the cele- 
brated Baxik Bestriction Act was passed, 
which will require a more particular 
notice. 

In 1708 an Act was passed, greatly in 
fiiYour of the Bank of England, declaring 
that ** during the continuance of that 
corporation it should not be lawful for 
any other body poUtio, erected or to be 
erected, other than the said Govemor 
and Company of the Bank of England, 
or for any other persons whatever united, 
or to be united, m covenants of partner- 
ship exceeding the number of ax persons, 
in that part of Great Britain called Eng- 
land, to borrow, owe, or take up any sum 
or sums of money on their bills or notes 
payable on demand, or in any less time 
than six months from the borrowing 
thereof." lliis Act continued in force 
until 1826, when it was partially re- 
pealed, so as to admit of the formation of 
banking establishments for the issue of 
notes with more than six partners, at any 
distance exceeding sixty-five miles fh>m 
London ; but these establishments were 
restrained from having any branches in 
London; and it was expressly declared 
that the partners, jointly and severally, 
should be held liable for all the debts of 
the bank with which they might be con- 
nected. 

Until a very recent period, it was not 
doubted that the Act of 1 708, as above 
described, forbade the formation of banks 
of all descriptions having more than six 
partners, and this impressi(Ni was uni- 
versally acted upon. Even the discus- 
sions which preceded the partial relax- 



ation of its piV>visions, in 1826, &iled to 
produce any different views regarding it 
During the negotiati<ms of 1833 for tha 
renewal of the Bank Charter, strong 
doubts were conceived upon the point as 
to whether the restriction was not coin 
fined to the forbidding only of banks of 
issue ; and the law-officers of the crown 
having been called upon for tiieir opinion 
on the subject, gave it as their decided 
opinion, that buiks, provided they did 
not issue their own notes payable to 
bearer, might have been at any time 
established in any part of the kingdom* 
To remove all doubts upon the subject, a 
clause was introduced in the Act of 1833, 
expressly autiiorizing the establishment 
of banks which do not issue notes, with 
any number of partners, in any place 
within or without the limits to which the 
exclusive privilege of the Bank of Eng- 
land^ in regard to issuing notes, now 
ap^es. 

The Bank is expressly prohibited hem 
engaging in any commercial undertaking 
other than transactions purely and legiti<* 
mately connected with banking operations, 
such as the buying and sellmg of coin 
or bullion, and bills of exchange. But a 
power being given to the corporation to 
advance money upon the security of goods 
and merchandise, it was of course neces- 
sary to empower the directors to sell the 
same for their reimbursement 

In tiie year 1759 the Bank began to 
issue notes for lo/., having previously not 
put any into drculation below 20/. Notes 
of 5/. value were first issued in 1793 ; and 
in March, 1797, ll. and 2/. notes were 
brought into use. The issue of the lat- 
ter, except in one partial instance, ceased 
in fiict in 1821, and by law on the 5lih 
of April, 1829, since which time 5/. is 
the smallest sum for which any bank in 
England may send forth its notes pay- 
able to bearer. 

The necessity for the issue of notes for 
so small an amount as U. arose out of the 
act of 1 797, which restricted the Bank 
from making payments in gold, a mea- 
sure which was forced upon it by the 
financial operations of the Government^ 
then very largely indebted to the coi-po 
ration. Under these circumstances " 
became a matter of necessity as well as 
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of justice towards the Bank to interpose, 
and to shield it from a catastrophe 
towards which it had been harried 
through yielding to the solicitations for 
assistance made by the Government. On 
Saturday, the 25th of February, only 
1,270,0002. in coin and bullion remained 
in the coffers of the Bank. On the fol- 
lowing day an order in council was 
issued, prohibiting the directors from 
paying &eir notes in specie until the 
sense of parliament could be taken on the 
subject The promulgation to the public 
of this order being acc(»npanied by assu- 
rances of the affluent circumstances of 
the corporation, as well as by a declara- 
tion on the part of the leamng bankers 
and merchants of London, pledging 
themselves to receive bank-notes in pay- 
ment of any sums due to them, fitiled to 
make any injurioi)s impression. A com- 
mittee of the House of Commons was 
immediately afterwards appointed to 
inquire into the affidrs of the Bank, 
which committee reported that a surplus- 
of effects to the amount of 3,825,8902. 
was possessed by the corporation over and 
above its capital of 11,684,800/. then in 
the lumds of Government 

The circumstances by which the sus- 
pension of cash payments was rendered 
necessary were altogether of a political 
nature. In the contest then carried on, 
which, with only a few months' interval in 
1801 and 1802, continued until 1815, and 
which involved the country in expenses 
of unparalleled magnitude, it was oon- 
adered indispensable for the govern- 
ment to be provided with a powerful 
engine for cari^ring on its financial 
operations, and it was thought also to 
have been necessary, under those circum- 
stances, to remove from the en^ne thus 
emp^^yed the ordinary responsibilities 
which should attach to a banking estab- 
lishment The Minister, on the second 
renewal of the Restriction Act, prevailed 
upon parliament to continue its duration 
until one month after the conclusion of 
war by a definitive treaty of peace. The 
period thus contemplated having arrived 
at the close of 1801, it was found neces- 
sary, in consequence of the imsettled 
state of affiwrs, to prolong the act for I 
A fiirther period ; and the war having J 



soon after recommenced, the restriction 
was again continued until six months 
after the ratification of a definitive treaty 
of peace. 

The financial operations of the Govern- 
ment having been continued upon a most 
enormous scale up to the very moment 
of the treaty of peace in 1814,. the Bank, 
which had seconded those efforts, and 
had made no preparation for so total a 
chaiJI^ of system, procured the renewal of 
the Suspension Act until the 5th of July, 
1816. If this question had at that time 
been settled with a view to the public 
good, we may venture to assert that the 
Kestriction Act would not have been re- 
newed. Commerce was again allowed 
to flow into its natural channels, — we 
found anxious customers, at high prices, 
for goods which had before been ruin- 
ously depressed, and it became as im- 
possible to keep the gold out, as it had, 
under the contrary circumstances, been 
to retain it within the kingdom. 

Had the Bank of England at this time 
contracted its issues in only a very trifline 
degree, its notes would have been restored 
to their full value, measured by the price 
of gold, a fkct which can hardly be 
doubted if we consider how large a pro- 
portion of their depreciation was re- 
covered under a directly opposite course 
of proceeding. At the end of 1813, the 
amount of mnk of England notes in cir- 
culation was 23,844,0502., the price of 
gold was 5/. lOs, per ounce, and the de- 
preciation of Bsmk-paper consequently 
amounted to 292. 4s, Id. per cent At 
the end of 1814, the Bank issues were 
increased to 28,232,7302., and the price 
of gold had fidlen to 42. 6«. 6(2. per 
ounce, so that the notes were depreciated 
only to the extent of 92. 19«. 5c2. per cent. 
The rise in value which Bank of England 
notes actually experienced, amounting to 
192. 48, Bd. per cent, or nearly two-thirds 
of their depreciation, was occasioned, in 
the fyuce of an increased issue of more 
than 18 per cent, by the great quantity 
of gold poured into me country at the r^ 
opening of our commerce, and no doubt 
also in some degree by the diminished 
circulation of the notes of country bankers. 

This state of things could not last lon^. 
Gold can never Gon^^&ft \Q^YraQ\»x&\a 
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in March, 

bnmght 
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I inWrpoec, 
; from a CBlastrophe 
towards vhich it had hven l]urrLi:d 
throogh yielding 10 [he Eollcitntioiis for 
■ssiBlance made by the GoTeruineiit. On 
Saturday, the astb of February, only 
l,27U,awL in (win and bullion ri'muiiwd 
di the cofTvn of the Bank. On the fol- 
lowing day an order ia council was 
i£sae<C prohibiting the directors from 
paying meir notis in apeeie until the 
sense of parliament could be taken outlie 
subject. The pramulgatiou lo the public 
of this order being Bccompanied by auiu- 
ranees of the affluent circum&tauces of 
the eorpnratioB, as well as by a dtelam- 
tioD on the part of the leading banliers 
and merchantE of Loudou. pledging 
themselves to reoeive bank-uoles m pay- 
ment of any sums due to them, lailed to 
make any injurious impre^^ion. A com- 
mittee of the Uoui^ of CoutmODE was 
immediately atlerwards ajipoinlMl lo 
inquire into the af&irs of the Bank, 
wbich committee reported that a surplus 
of effects to the amount of 3.825,aa(i^ 
vas poESCBsed by the corporation o> 

above its cajutal of """' ' 

the hands of Govemiu^uu 

The circumstances by which the eiis- 
peusian of cash paymeud was rendered 
uecessar; were altogether of a political 
uatore. In the conleit thvn carried on. 
'irf interval in 



14,801)2. then i 



Lccd, the r^ssfriction 
was again coutiiiued until six months 
after the ratification of adefiuilive treaty 
of pcace- 

The financial operations of the Govern- 
ment baviog been continued upon a most 
enormons scale up to the very Dioiiieut 
of the treaty of peace in 1814, the Bank, 
which had seconded those eQbns, and 
liad made no preparation lor so total a 
chai^ of system, procured the renewal of 
the Suspeosion Aol until the SIh of July, 
1316. If this queatioii had at that lime 
been settled with a view to the piiblio 
good, we may venture to assert that the 
Kestriction Act would not have been re- 
newed. Commerce was again allowed 
to flow into its natural channels, — we 
found auxions cnstomers, at high prices, 
for goods which had before been ruin- 
ously depressed, and it became as im- 
possible to keep the gold ont, as it had, 
under the contrary circumstances, been 
to retain it within the kingdom. 

Had the Bank of England at this time 
contracted its IsGues inoalyn verytriStng 
degree, its notes would have been restored 
lo their fiill value, measured by the price 
of gold, a feet which can hardly be 
doabled if we consider how large a priv 
portion of their depreoiatiou was re- 
covered under a directly opposite course 
of proceeding. At the eiid of 1813, the 
amount of fiink of " ' 
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the presence of an inoonvertible paper 
Carrency, and an opportanity, the best 
that could possibly have offered for extri- 
cating ourselves from a false position, 
and for restoring our currency to a sound 
and healthy state, was suffered to pass 
unimproved. The reason for this neglect 
is sufficiently obvious. The Bank direc- 
tors, however blameless for the state of 
things which first caused the restriction, 
soon found that measure produc^e of 
enormous profits to their establishment, 
and were anxious to prolong its opera- 
tion by every means within meir power ; 
and tne ministers, who had still large 
fijiancial operations to make, toxmd it 
most to their convenience to effect them 
in a redundant paper currency. 

Except at tiie very moment of its 
enactment, the Bank Restriction Act was 
•for some time so little needed for the se- 
curity of that corporation, that its notes, 
during the first three years of the System, 
were fiilly on a par with gold, and some- 
times even bore a small premium. In 
less than seven months after the Suspen- 
sion Act was first put in ft>rce, the direc- 
tors of the bank passed a resolution, in 
which they declared that the corporation 
was in a situation to resume with safety 
making payments in specie, if the politi- 
cal circumstances of the country did not 
render such a course inexpedient Afber 
a time, the suspension was found to be so 
convenient and profitable to the Bank, 
that the wish to recur to cash payments 
was no doubt abandoned by the directors. 
In 1801 and the following year. Bank 
notes, owing to their excessive quantity 
in circulation. Ml to a discount of 7 to 
6 per cent, but partially recovered in 
1803, and remained until 1810 within 
2 or 3 per cent of par. In the year 
last mentioned the depreciation occurred 
which led to the appointment of the cele- 
brated Bullion Committee. The issues 
of the Bank, which on the 31st of August, 
1808, were 17,111,290/., had increased to 
19,574,180/. in tJbe following year, and 
on the 31st of August, 1810, amounted to 
24,793,990/., being an increase of about 
45 per cent, in two years — a cause quite 
suficient to account for their depreciation. 
In 1811 the circulation was diminished 
to 23,286,8501, and the ^scouut was re* 



duoed to 7f per cent. A further issue 
again depressed the value of Bank notes, 
as compared with gold : on the 3 1st of 
August, 1814, the amount in circulation 
was 28,368,290/., and the depreciation 
amounted to 25 per cent It is seldom 
'that cause and effect can be thus clearly 
shown in relation to each other. In con- 
sequence of the material fidl in the Talue 
of agricultural produce, which took place 
in 1813 and 1814, such serious losses 
were sustained by the country bankers in 
various parts of the country, that in 1814 
and the two following years 240 of them 
failed; and the general want of con- 
fidence thus occasioned, so fax widened 
the field for the circulation of Bank of 
England notes, that although the amomit 
of tiiem in circulation increased, in 1817, 
to 29,543,780/., their value rdatively to 
that of gold was nearly restored. 

In 1817, having accumulated nearly 
twelve millions of coin and bullion, the 
Bank gave notice, in the month of April, 
that all notes of 1/. and 2/. value, dated 
prior to 1816, might be received in gold. 
In the September following, a fiirdier 
notice was given that gold would be paid 
for notes of every description dated prior 
to 1817. The effect of these measures 
was to drain the Bank of a large portion 
of its bullion, so that in August, 1819, no 
more than 3,595,960/. remained in its 
coffers, and an act was hurried through 
parliament to restrain the Bank fW>m act- 
ing any flirther in conformity with die 
notices here mentioned. 

In the same year the bill was passed, 
commonly known as Mr. Peel's Bill, 
which provided for the gradual resump- 
tion of cash payments. Under the pro- 
visions of this law, the Bank Restriction 
Act was continued in force until the Ist 
of February, 1820 ; from that time to the 
1st of October in the same year, the Bank 
was required to pay its notes in bullicm 
of standard fineness at the rate of 4/. 1& 
per ounce : from the 1st of October, 1820, 
to the 1st of May, 1821, the rate of bullion 
was reduced to 3/. 19«. 6rf. From the 
last-mentioned day, bullion might be de- 
manded in payment for notes at the Mint 
price of 3/, 17s. 10^. per ounce ; and <m 
the 1st of May, 1823, the current gold 
coin of the realm might be demanded. 



BANK. 



[265] 



BANK. 



The provisions of this act, as here men- 
tioned, were respectively anticipated in 
point of time, and on the 1st of May, 
1821, the Bank recommenced the pay- 
ment of their notes in specie. 

One of the provisions of this act arose 
oat of a suggestion made hy the late Mr. 
Ricardo, which appears calculated to 
afford every requisite security against the 
evils to which any system of paper cuiv 
rency is exposed. The effect of Mr. 
Ricardo's plan would have heen to ex- 
clude a metallic currency, with the ex- 
ception of what might be necessary for 
efi^cting small payments, by miJcing 
Bank of England notes a legal tender, 
with the obligation imposed on the direc- 
tors to pay them, on demand, in gold 
hars of the proper standard, and of a 
weight not less dian sixty ounces for any 
one payment. This provision, which 
was temporarily adopted in Mr. Peel's 
bill, would effectually prevent any depre- 
ciation of the notes, and might have a 
peculiarly good effect in all times oi poli- 
tical panic, when the greatest part or the 
mischief arises from 3ie numerous hold- 
ers of small amounts of notes, and who, 
on the plan proposed, would be unable, 
individually, and without some extensive 
combination for the purpose, to drain the 
Bank of its treasure. No good reason 
has ever been yet given to the public 
against the permanent adoption of this 
economical suggestion. 

On the 22nd of May, 1832, a Com- 
mittee of Secrecy was appointed by the 
House of Commons to inquire into the 
expediency of renewing tiie charter of 
the Bank of England, and into the system 
on which banks of issue in England and 
Wales are conducted. On the 11th of 
August following this Committee de- 
livered its report, which was printed by 
order of the House, and it is to this re- 
port, with the evidence and documents 
by which it was accompanied, that the 
public is mainly indebted for the esta- 
blishment of consistent and sound prin- 
ciples upon the subject of banking. Con- 
taming, as it does, the opinions of our 
first authorities in matters of political 
science, and the recorded expenence of 
practical men, this paper was of the 
-greatest advantage to the members of 



the legislature while discussing and de« 
termimng the provisions of the act which 
received the royal assent on the 29th of 
August, 1833, for renewing the charter of 
the Bank of England for ten years from 
the 1st of August, 1834 (3 & 4 Wm. IV. 
c 98), a brief analysis of which act it 
may be advisable here to insert ; and we 
shall afterwards insert the provisions of 
the Bank Charter Act of 1844. 

The act of 1833 provided that no asso- 
ciation, having more than six partners, 
shall issue bills or notes, payable on de- 
mand, in London, or within sixty-five 
miles of that city, during the continuance 
of the exclusive privileges granted to the 
Governor and Company of the Bank of 
England. But associations, ** although 
consisting of more than six persons, may 
carry on the trade or business of banking 
in London, or within sixty-five miles 
thereof, provided they do not borrow, 
owe, or take up in England any sum of 
money upon their bills or notes payable 
on demand, or at any less time than six 
months from the borrowing thereof, dui*- 
ing the continuance of me privileges 
granted by this act to the Governor and 
Company of the Bank of England.*' 

All promissory notes of the Bank of 
England, payable on demand, issued at 
any place in England, out of London, 
where the business of banking shall be 
carried on for or on behalf of the Bank, 
must be made payable at the place where 
such notes are issued ; and it is made un- 
lawful for the Governor and Company of 
the Bank of England, or for any person 
on their behalf, to issue, at any place out 
of Lond<Hi, any promissory note payable 
on demand, not made payable at the place 
where the same is issuea. 

§ 6 provided that Bank of England 
notes shall be a legal tender except at the 
Bank and its branches. 

§ 7 exempted from the usury laws bills 
not having more than three mouths to 
run. § 8 provided for the preparation of 
weekly returns of bullion and of notes in 
circulation, to be sent to the Chancellor 
of the Exchequer, and published in 
the London Gazette ; § 9, ror the repay- 
ment of one-fourth part of the debt due 
from the public to the Bank ( 14,086,800/.): 
§ 10 contained pioN\EAO\i&^<(yc\^^x^\& 
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Bank. In 1814 a new bank was esta- 
blished, called the Bank of the Nether- 
lands, on the plan of the Bank of Eog^ 
liuid. 

The Bank of Hamburg was established 
in 1619, and is a well-managed institntion, 
oonducted upon neariy the same plan as 
the Bank of England. The Bank of 
England, which we have separately no- 
tic^ was opened in 1694. The Bank of 
Vienna, established in 1703 as a bank of 
deposit and circulation, subsequently 
(1798) became a bank of issue; and its 
notes were the sole circulating medium 
in Austria ; but having j&llen to a consi- 
derable discount in consequence of their 
excessive quantity, the Austrian National 
Bank was established in 1816, with the 
object of diminishing the paper currency, 
and of performing the ordinary banking 
functions. The banks of Berlin and 
Breslau were erected in 1765, under the 
sanction of the state. These are banks 
of deposit and issue, and are likewise 
discounting-offices for bills of exchange. 

During the reign of the Empress Ca- 
therine, mree different banks were esta- 
blished at St Petersburg; these were, 
the Loan Bank, the Assignation Bank, 
and the Loan Bank fbr the nobility and 
towns. The Loan Bank, or Lombard, 
or Russian Mont de Pi^t^, was established 
in 1772, and makes advances upon depo- 
sits of bullion and jewels, and allows 
interest upon all sums deposited for at 
least a year. The operations of this bank 
as a Mont de Pi^te are still carried on for 
the profit of the Foundling Hospital in St. 
Petersburg. The Assignation Bank, opened 
in St. Petersburg in 1768, and Moscow in 
1 770, issues the government paper-money, 
and is in all respects an imperial establish- 
ment : it is now called the Imperial Na- 
tional Note Bank, having been changed 
into a Reichs (imperial) assignation bank 
at St Petersburg in 1786. The Loan 
Bank, established in 1786, for the nobility 
and towns, advances money on inml se- 
curity. It is likewise a discount-bank, 
and acts as an insurance company. The 
Aid Bank, established in 1797, advances 
money to relieve estates irom mortgages, 
and to provide for their improvement 
The punctual payment of interest upon 
Us advances Js enforced by taking their I 



estates from the powessioii of defimlten 
until tbe entire asAA is dischaised. Thp 
Imperial Nationsd Commereiu Bank cf 
Russia, which was established in 1818 
receives deposits of coin and buUion, anf 
has a department for transferring credilL 
from one account to another, in the 
manner of the banks of Amsterdam and 
Hamburg. It is also a bank of disooont; 
and makes advances upon merchandise 
of home production. Its capital, about a 
million and a half sterling, is declared to 
be sacred on the part of the fiassian 
government, and free from all taxation, 
sequestration, or attachment, as well as 
from calls for assistance on the part of 
the state. This b^c has brsuiches at 
Moscow, Archangel, and other im|ioitant 
commercial towns in the empire. 

The Bank of France, established is 
1803, has a capital of 3,596,000/. sterling. 
This association alone enjoys the pri- 
vilege of issuing notes in France* which 
are for 1000 to 500 francs each. The 
bank is a bank of deposit and circulation, 
and has several branches. It is oUiged to 
open an account with any person who may 
require it ; and is not allowed to charge any 
commission fbr the transaction of orcunary 
banking business. Its profits result from 
the use of money deposited by its cus- 
tomers, from the issue ^ its own notes, 
and from discounts i^)on mercantile bills ; 
besides which, a charge is made every 
six months of oiic-eigh& per cent fbr the 
safe custody of plate, jewels, and other 
valuables upon whidi it has made ad- 
vances. The afiiurs of this bank are 
managed by a governor and depn^- 
govemor, who are nominated by tibe 
king, and by seventeen regents and three 
censors elected fW>m among the share- 
holders. A full statement {cony^te rendu) 
is published every quarter (pursuant to 
the law of 30th of June, 1840), which 
furnishes a complete exposition of the 
afiairs of the bank, which is one of the 
most flourishing and best managed banks 
in Europe. The official return of the 
operations and state of the hsaik for the 
quarter ending 25th September, 1844, 
contained the following items : — Sundry 
Cash Receipts 44,309,380/. ; Cash paid 
44,173,028/. ; Commercial Bills dis- 
counted 11,140,896/.; Notes outstanding 
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9,636,7241.; Ctah in liand 10,449,876/.; 
Pnblie Securities 2,009,3002. I'his return 
■hows that the capital of the bank in bul- 
lion exceeded the amount of notes in cir* 
cnlatlon. 

Banks have been established at Cal- 
cutta, Bombay, and Bfadras ; and in the 
interior <^ India tlie natives are exten- 
sively engaged in bankin|^, but chiefly in 
issuing and discounting bdls of exchange. 
Within the last few years several banks 
have been established in London which 
eoDfine their business chiefly to particu- 
lar colonies, where they have branches. 

II. ObjeeU and General Principles of 
jBonJktNQr. — Bsmking establishments may 
be divided into three classes, banks of 
deposit, banks of issue, and banks which 
exercise both these functions. 

Banks of deposit, strictly speaking, are 
those which, IUlc the old bank of Amster- 
dam, nmply receive the money or valu- 
ables oi others into custody, and keep 
tiiem hoarded in their cofifers till called 
for by the depositors. However conve- 
nient such an establishment may be to 
the persons by whom it is used, it must 
be evident that it can contribute nothing 
to the gmeral wealth of a community, 
and tiiat the only means of profit which 
it provides for those who conduct it, must 
anse from payments made b^ its cus- 
tomers in the shape of commissions, or 
fines which partuce of the nature of 
commissions. If, instead of burying the 
dipt and worn coins of which its hoards 
were composed, the Bank of Amsterdam 
had converted them into money of the 
proper standard, and had lent the same 
at interest upon proper securities, no com- 
missions need have been required from 
its customers, who would in so flsir have 
been benefited : and a considerable capi- 
tal being set free for the prosecution of 
commercial enterprises, the country might 
have thence derived continued additions 
to its wealth. 

Banks of deposit, in this confined sense 
of the word, are now verv little used, and 
the term is generally understood to mean 
an establishment which lends as well as 
receives the property of others, and derives 
its profits from charging a higher rate of 
interest than it allows. Some banks of 
ibis description, such as the private banks 



in London, do not allow any interest 
upon sums placed in their custody. 

In like manner there are few, if any, 
establishments which are purely banks of 
issue. A banker sends forth his pro- 
missory notes that he may employ to his 
own profit, during the time that the notes 
remam in circulation, the money or pro- 
perty for which he may have exchanged 
them, and by this course he gives to his 
establishment the mixed character of a 
bank of issue and of circulation. The 
most usual means by which a banker 
gets his notes into circulation is by 
lending them on personal or otiier secu- 
rity to customers engaged in business, 
who have a running account at the bank. 
In general, those buikers who issue their 
own notes likewise receive deposits : this 
at least is the practice in England. 

Bankers and banking associations usu- 
ally possess considerable wealth, and are 
thought deserving of confidence on the 

Sart of the public ; and there can be no 
oubt that, so long as they conduct their 
business with integrity and prudence, they 
are of material service in giving life and 
activity to commercial dealings. They 
are, in &ct, the means of keeping that 
portion of the floating capital of a country 
lully and constantly employed, which but 
for their agency would frequentiy lie 
dormant and unproductive for uncertain 
periods in the hands of individuals. ThuA, 
while banking does not directly create 
capital, the issue of bank notes enables 
people to buy who could not buy for want 
of a medium of exchange. Aeam, a large 
farmer has grain and stock, and he wants to 
drain ; but money is short He goes to a 
bank and gets bank-notes on the security 
of his property. That is a usefUl opera- 
tion. Another thing is, people may deposit 
small sums of money at a bank, which 
the banker lends. Thus a banJt is a 
mean of facilitating the loan of money 
from the possessor of money to the firmer 
or manufacturer who has ^oods, but wants 
ready money. The lendmg of money is 
the operation of banking, and a bank is 
a centre which fiicilitates this lending: 
it enables people to lend through a 
banker and his connexion, who could 
not lend without that. But the real legal 
loan is the banker's. T\ia uxaxi W'o y*^ 
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his money in the bank looks to the banker 
only. And every man who holds a 
banker's note is his creditor to that 
amount. How to secure the safety of 
this operation, so that he who has a note 
shall always get what he gave for it, is 
the question that concerns the public. 

Public banks, when established under 
proper regulations, are calculated to bene- 
nt tne communi^ in the greatest degree, 
and if at any time their course of ma- 
nagement has been such as to counteract 
the advantages they bring, and to de- 
range the money dealings of the country 
in which they are established, the evil 
has arisen from the want of an adequate 
acquaintance with the principles upon 
which their proceedings should be founded. 
In this respect, public banks may indeed 
be rendered in me highest decree public 
nuisances, but such an effect is &r from 
being the necessary attendant of the bank- 
ing svstem ; on the contrary, it may be 
confidently aJQirmed, that no institutions 
are so well calculated to preserve order 
and steadiness throughout commercial 
transactions. In this countrv, and in our 
own day, we have seen and felt the disas- 
trous effects of a want of knowledge in 
this branch of political science on the part 
of those who have directed our national 
bank, one of the most powerful engines 
of modem times, and it has only been 
through the discussions and investigations 
that have arisen out of those disasters 
that we have at length brought out, so as 
to be felt and acknowledged and acted 
upon, sound and safe principles for regu- 
lating the trade of a banker. 

The true principle upon which bank 
issues should be governed is now under- 
stood to be — that the circulation should 
at all times be kept full, but without any 
redundancy ; and the simple means where- 
by this state of things may be determined 
and regulated are (except on very extra- 
ordinary emergencies) offered by the 
state of the foreign exchanges. 

We cannot better close this part of the 
subject than by the following quotation 
from Dr. Smith ( Wealth of Nations^ vol. 
ii. p. 69), in his chapter on Money: — 
** It is not by augmenting the capital of 
the country, but by rendering a greater 
D&rt of that capital active and produc^ve 



than would otherwise be so, that the moM 
judicious operations of banking can in- 
crease the industry of the country. That 
part of his capital which a dealer is olh 
Uged to keep by him unemployed and in 
r^y money, for answering occasional 
demands, is so much dead stock — which, 
so long as it remains in this dtnation, 
produces nothing, either to him or to his 
country. The judicious operations of 
banking enable him to convert this dead 
stock into active and productive stock — 
into materials to work upon, into tools to 
work with, and into provisions and sub> 
sistence to work for: into stock which 
produces something both to himself and 
to his country. The ^Id and silver 
money which circulates m any country, 
and by means of which the produce of its 
land and labour is annually circulated 
and distributed to the proper customers, 
is, in the same manner as the ready money 
of the dealer, all dead stock. It is a very 
valuable part of the capital of the country 
which produces nothing to the country* 
The judicious operations of banking, by 
substituting paper in the room of a great 
portion of this gold and silver, enable the 
country to convert a great part of this 
dead stock into active and productive 
stock — into stock which produces some- 
thing to the country. The gold and sil- 
ver money which circulates in any coun- 
try may very properly be compared to a 
highway, which, while it circulates and 
carries to market all the grass and corn 
of the country, itself produces not a 
single pile of either. The judicious ope- 
rations of banking, by providing (if I 
may be allowed so violent a metaphor) a 
sort of waggon-way through the air 
enable the countrj"^ to convert as it were 
a great part of its highways into pastures 
and corn-fields, and thereby to increase 
very considerably the annual produce of 
its land and labour." 

III. Historu and Constitution of the 
Bank of England. — This establishment, 
unquestionably the largest of its kind in 
Europe, was projected by a Scotch gen- 
tleman, Mr. William Patterson, in 1694. 
The scheme having received the sanction 
and support of the Government, to whom 
the whole of the capital was to be lent, 
\ \Jie %\)lW,ty^^oil was filled in ten days 
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from itB b^ng first opened ; and on the 
27th of Jnl^, 1694, the Bank receiyed its 
charter of inoorporation. This charter 
provides, " that the management and 
government of the corporation be com- 
mitted to a governor, d^n^-govemor, 
and twenty-roar directors, who shall be 
elected between the 25th of March and 
the 25& of April every year, firom among 
the members of fhe company ;— that those 
of&cers must be natnral-bom subjects of 
England, or have been natoralized ; — that 
thnr shall possess, in their own names 
and Ibr their own nse, severally, the 
governor (at least) 40002., the deputy- 
governor 90002., and each director 2000/. 
if the capital stock of the said corpora- 
tion ; — that thirteen or more of the said 
govcsmoTS and directors (of whom the 
governor or deputy-governor shall be 
always one) shall constitute a Court of 
Directors, for the management of the 
afiairs of the company ; — that no dividend 
shall at any time be made by the said 
governor and company, save only out of 
the interest, profit, or produce arising out 
of the said capitsd stock or ftmd, or by 
such dealing as is allowed by Act of 
Parliament Each elector must be pos- 
pessed of at least 5002. capital stock of 
the company. Four general courts to be 
held in every year, in the months of 
April, July, S^rtember, and December; 
and special general courts to be sum- 
moned at all tmies upon the requisition of 
nine qualified proprietors. The majority 
of electors present at general courts to 
have the power of making bye-laws for 
the government of the corporation ; but 
such bye-laws must not be repugnant to 
the laws of the kingdom. 

The original capital of the Bank, which 
amounted to 1,200,000/., was, as already 
mentioned, lent to Goyemment, who paid 
Interest for the same at the rate of 8 per 
cent., with a further allowance of 4000/. 
a year for management. 

The first charter was granted to con- 
tinue for eleven years certain, or till a 
year's notice after tiie 1st of August, 
1705. 

In 1697 a new subscription was raised 
and lent to Government, to the amount of 
1,001,171/. lOs., which sum was repaid 
hi 1707, and the capital again reduced to 



its original amount In the following 
year the charter was renewed until 1732; 
and in 1713 a still further extension was 
granted for ten years, or until 1742. On 
the first of these occasions the capital was 
raised by new subscriptions to 5,559,995/. 
In 1722 fhrther subscriptions were ro" 
ceived, amounting to 3,400,000/. ; and in 
1742, when the charter was again re- 
newcid until 1764, a call made upon the 
stockholders raised the entire capital to 
9,800,000/. A further call of 10 per 
cent upon this amount was made in 1 746. 
The charter was again renewed until 
1786; but previous to the expiration of 
this term, was continued until 1812, a call 
of 8 per cent having been made in 1782. 
In 1800 the charter was further extended 
until twelve months' notice after the 1st 
of August, 1833; and in 1816 the direc- 
tors were empowered to appropriate a 
part of their undivided profits among the 
proprietors, by adding 25 per cent, to the 
amount of their stock. These successive 
additions raised the capital of the Bank to 
14,553,000/., the whole of which amount 
was, as it was rsdsed, lent to Government 
At tiie renewal of the company's charter, 
which was granted in 1833 (Act 3 & 4 
Wm. ly. c. 98), a provision was made 
for the repayment, on the part of the 
public, of one-fourth part of me debt due 
to the Bank. At each of the times before 
mentioned for the renewal of the charter, 
some advantage was given by the Bank 
to the public, in the shape of an advance 
of money at a low rate of interest, or 
without any interest At present, the 
rate paid by Government for the Bank 
capital is 3 per cent per annum. 

From its first institution, the Bank of 
England has discounted mercantile bills. 
The rate of discount charged fluctuated 
at first, but was usually between 4^ and 
6 per cent In 1695 a distinction was 
made in this respect, in favour of persons 
who used the Bank for purposes of de- 
posit : for such persons inland bills were 
discounted at 4.^, and foreign bills at 3 
per cent. ; while to all other persons tlio 
rate was 6 per cent upon both descriptions 
of bills. After that time the rates were 
equalized to all classes, and fluctuated 
between 4 and 5 per cent until 1773, 
when 5 [)er cent was fixed as the rate of 
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disoount upon all desoriptiontf of bills; 
and at this per-centage the Bank oon- 
tinned to cUscount biUs until Jtme, 1822, 
when it was lowered to 4 per cent The 
rate was again advanced to 5 per cent, 
during the panic, in December, 1825; 
but was lowered in July, I827» to 4 pef 
cent. 

Shortly after its first establishment, the 
Bank was involved in some difficulties, 
and was obliged, in 1696, even to suspend 
the payment of its notes, which were then 
at a considerable discount. Having re- 
ceived assistance from Government, this 
difficulty was soon surmounted ; and the 
establishment was not again placed in the 
same ^lemma until 1797, when the cele- 
brated Bank Bestriction Act was passed, 
which will require a more particular 
notice. 

In 1708 an Act was passed, greatly in 
fkvour of the Bank of England, declaring 
that ** during the continuance of that 
corporation it should not be lawful for 
any other body politic, erected or to be 
erected, other than the said Governor 
and Company of the Bank of En^and, 
or for any other persons whatever imited, 
or to be united, m covenants of partner- 
ship exceeding the number of nx persons, 
in that part of Great Britain called Eng- 
land, to borrow, owe, or take up any sum 
or sums of money on their bills or notes 
payable on demand, or in any less time 
than six months from the borrowing 
thereof." lliis Act continued in force 
until 1826, when it was partially re- 
pealed, so as to admit of the formation of 
banking establishments for the issue of 
notes with more than six partners, at any 
distance exceeding sixty-five miles fh>m 
London ; but these establishments were 
restrained from having any branches in 
London; and it was expressly declared 
that the partners, jointly and severally, 
should be held liable for all the debts of 
the bank with which they might be con- 
nected. 

Until a very recent period, it was not 
doubted that the Act of 1708, as above 
described, forbade the formation of banks 
of all descriptions having more than six 
partners, and this impressi(Ni was uni- 
versally acted upon. Even the discus- 
0ions which preceded the partial relax- 



ation of its piV>viaons, in 1826, &iled ta 
produce any different views regarding it. 
During the negotiiaticms of 1833 for tha 
renewal of the Bank Charter, strong 
doubts were conceived upon the point as 
to whether the restriction was not con* 
fined to the forbidding only of bai]dc8 of 
issue ; and the law-officers of the crown 
having been called upon for their opinion 
on the subject, gave it as their decided 
opinion, that banks, provided they ^ 
not issue their own notes payable to 
bearer, mi^t have been at any time 
established in any part of the kingdom* 
To remove all doubts upon the subject, a 
clause was introduced in the Act of 1833, 
expressly authorizing the establishment 
of banks which do not issue notes, with 
any number of partners, in an^jr i^aoe 
within or without the limits to wmch the 
exclusive privilege of the Bank of Eng- 
land^ in regard to issuing notes, now 
applies. 

The Bank is expressly prohibited from 
engaging in any commercial undertaking^ 
other than transactions purely and legiti^ 
mately connected with banking operations, 
such as the buying and selling of coin 
or bullion, and bills of exchange. But a 
power being given to the corporation to 
advance money upon the security of goods 
and merchandise, it was of course neces- 
sary to empower the directors to sell the 
same for their reimbursement 

In the year 1759 the Bknk began to 
issue notes for lO/., having previously not 
put any into circulation below 20/. Notes 
of 52. value were first issued in 1 793 ; and 
in Mareh, 1797, \l. and 2/. notes were 
brought into use. The issue of the lat- 
ter, except in one partial instance, ceased 
in fiict in 1821, and by law on the 5lih 
of April, 1829, since which time 5/. is 
the smallest sum for which any bank in 
England may send forth its notes pay- 
able to bearer. 

The necessity for the issue of notes for 
so small an amount as 1/. arose out of the 
act of 1797, which restricted the Bank 
from making payments in gold, a mea- 
sure which was forced upon it by the 
financial operations of the Government^ 
then very largely indebted to the coi-po 
ration. Under these circumstances ' 
became a matter of necessity as well as 
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of hutioe towards the Bank to interpose, 
tod to dueld it from a catastroi)he 
towards which it had been hurried 
through yielding to the solicitations for 
Msistance made by the Government On 
Sstniday, the 2Mh of February, only 
i;270,OO02. in 0(»n and bullion remained 
in the cofiGerB of the Bank. On the fol- 
lowiitf di^ an order in council was 
isBiMd, prohibiting the directors from 
paying ueir notes in qiede until the 
sense of parliament could be taken on the 
sulgect. The promulgation to the public 
of thiB order bang accompanied by assu- 
nmces oi the affluent circumstances of 
the oorporatiim, as well as by a declara- 
tion on the part of the leading bankers 
and merchants of London, pledging 
themadves to receive bank-notes in pay- 
ment of any sums doe to them, fidled to 
make any ii\}urioi|s impression. A com- 
mittee OS thie House of Commons was 
immediately afterwards wpointed to 
inquire into ibe afihirs of the Bank, 
wmdi ocmunittee reported that a surplus- 
of efieeti to the amount of 8,825,890/. 
was possessed by the corporation over and 
above its capital of 11,684^800/. then in 
the hands of Government 

The circumstances by which the sus- 
pensioa of rash payments was rendered 
necessaiy were altogether of a political 
nature. In the contest then carried on, 
which, with only a few ninths' interval in 
1801 vaA 1802, continued until 1815, and 
which involved the country in expenses 
of mmaralleled magnitade, it was con- 
sidered indispensable for the govern- 
ment to be provided with a powerful 
engine fiir cari^ring on its financial 
operationa, and it was thought also to 
love been necessary, under those drcum- 
stances, to remove from the eng^e thus 
emDik*yed the ordinary responsibilities 
which should attach to a banking estab- 
Iislmient The Minister, on the second 
renewal of the Restriction Act, prevailed 
upon parliament to continue its duration 
until one month after the conclusion of 
war by a definitive treaty of peace. The 
period thus contemplated having arrived 
at the close of 1801, it was found neces- 
sary, in ocmsequence of the iinRettied 
state of aSairs, to prolong the act for 
a frurther poiod; and the war having 



soon after recommenced, the restriction 
was again continued until six months 
after the ratification of a definitive treaty 
of peace. 

The financial operations of the Govern- 
ment having been continued upon a most 
enormous Male up to the very moment 
of the treaty of peace in 1814, the Bank, 
which had seconded those efforts, and 
had made no preparation for so total a 
chaiij^ of S3rstem, procured the renewal of 
the ^pension Act until the 5th of July, 
1816. If this question had at that time 
been settied with a view to the public 
good, we may venture to assert that the 
Restriction Act would not have been re- 
newed. Commerce was again allowed 
to flow into its natural diannels, — we 
found anxious customers, at high prices, 
for goods which had before been ruin- 
ously depressed, and it became as im- 
possible to keep the ^Id out, as it had, 
under the contrary circumstances, been 
to retain it within the kingdom. 

Had the Bank of Englimd at this time 
contracted its issues in only a very triflins 
degree, its notes would have been restored 
to their full value, measured by the price 
of gold, a &ct which can hardly be 
doubted if we consider how large a pro- 
portion of their depreciation was re- 
covered under a directiy opposite course 
of proceeding. At tiie end of 1813, the 
amount of Bank of EIngland notes in cir- 
culation was 23,844,050/., the price of 
gold was 52. 10<. per ounce, and the de- 
preciation of Bank-paper consequentiy 
amounted to 29L 4«. Id, per cent At 
the end of 1814, the Bank issues were 
increased to 28,232,730/., and the price 
of gold had fhllen to 4/. 6«. 6d. per 
ounce, so that the notes were depreciated 
only to the extent of 9/. 19«. 6d. per cent 
The rise in value which Bank of England 
notes actually experienced, amounting to 
19/. 4«. 8iL per cent, or nearly two-thirds 
of their depreciation, was occasioned, in 
the foce of an increased issue of more 
than 18 per cent, by the great quantity 
of gold poured into me country at the rO- 
opening of our commerce, and no doubt 
also in some degree by the diminished 
circulation of the notes of country bankers. 

This state of things could not last long. 
Gold can never contixixiA \q (LYR^<aXK.\sk. 
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the presence of an inconvertible paper 
currency, and an opportunity, the best 
that coiUd possibly have oflFered for ejrtri- 
cating ourselves from a false position, 
and for restoring our currency to a sound 
and healthy state, was suffered to pass 
unimproved. The reason for this neglect 
is sufficiently obvious. The Bank direc- 
tors, however blameless for the state of 
things which first caused the restriction, 
soon found that measure produc^e of 
enormous profits to their establishment, 
and were anxious to prolong its opera- 
tion bv every means within their power ; 
and the ministers, who had still large 
financial operations to make, found it 
most to their convenience to effect them 
in a redundant paper currency. 

Except at tiie very moment of its 
.enactment, the Bank Restriction Act was 
■for some time so little needed for the se- 
curity of that corporation, that its notes, 
during the first three years of the System, 
were mlly on a par with gold, and some- 
times even bore a small premium. In 
less than seven months after the Suspen- 
sion Act was first put in fierce, the direc- 
tors of the bank passed a resolution, in 
which they decIarcKl that the corporation 
was in a situation to resume wi^ safety 
making payments in specie, if the politi- 
cal circumstances of the country did not 
render such a course inexpedient After 
a time, the suspension was found to be so 
convenient and profitable to the Bank, 
that the wish to recur to cash payments 
was no doubt abandoned by the directors. 
In 1801 and the following year. Bank 
notes, owing to their excessive quantity 
in circulation, f^U to a discount of 7 to 
18 per cent, but partially recovered in 
1803, and remained until 1810 within 
2 or 3 per cent of par. In the year 
last mentioned the depreciation occurred 
which led to the appointment of the cele- 
bmted Bullion Committee. The issues 
of the Bank, which on the 31st of August, 
1808, were 17,111,290/., had mcreased to 
19,574,180/. in the following year, and 
on the 31st of August, 1810, amounted to 
24,793,990/., being an increase of about 
45 per cent, in two years — a cause quite 
sufficient to account for their depreciation. 
In 1811 the circulation was diminished 
to 23,286,8501, and the discount was re« 



duced to 7f per cent A further issae 
again depressed the value of Bank notn, 
as oomi^red with gold : on the 31st d 
August, 1814, the amount in circulation 
was 28,368,290/., and the depreciatioD 
amounted to 25 per cent It is seldom 
'that cause and effect can be thus dearly 
shown in relation to each other. In con- 
sequence of the material fall in the value 
of agricultural produce, which took place 
in 1813 and 1814, such serious losses 
were sustedned by the country bankers in 
various parts of the country, that in 1814 
and the two following years 240 of lliem 
failed; and the general want of con- 
fidence thus occasioned, so fiu* widened 
the field for the circulation of Bank of 
England notes, that although the amoimt 
of them in circulation increased, in 1817, 
to 29,543,780/., their value relatively to 
that of gold was nearly restored. 

In 1817, having accumulated nearly 
twelve millions of coin and bullion, the 
Bank gave notice, in the month of April, 
that all notes of 1/. and 2/. value, dated 

?irior to 1816, might be received in gold, 
n the September following, a feather 
notice was given that gold would be paid 
for notes of every description dated prior 
to 1817. The effect of these measures 
was to drain the Bank of a large portion 
of its bullion, so that in August, 1819, no 
more than 3,595,960/. remained in its 
coffers, and an act was hurried through 
parliament to restrain the Bank from act- 
ing any farther in conformity with the 
notices here mentioned. 

In the same year the bill was passed, 
commonly known as Mr. PeeFs Bill, 
which provided for the gradual resump- 
tion of cash payments. Under the pro- 
visions of this law, the Bank Restriction 
Act was continued in force until the Ist 
of February, 1820 ; fh)m that time to the 
1st of October in the same year, the Bank 
was required to pay its notes in bullion 
of standard fineness at the rate of 4/. Is. 
per ounce : from the 1st of October, 1820, 
to the 1st of May, 1821, the rate of bullion 
was reduced to 3/. 19». 6rf. From the 
last-mentioned day, bullion might be de- 
manded in payment for notes at the Mint 
price of 8/. 17s. 10^. per ounce ; and on 
the 1st of May, 1823, the current gold 
coin of the realm might be demanded. 
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The provirions of this act, as here men- 
tinned, were respectively anticipated in 
p(nnt of time, and on the 1st of May, 
1821, the Bank recommenced the pay- 
ment of their notes in specie. 

One of the provisions of this act arose 
out of a suggestion made by the late Mr. 
Bicardo, -which appears calculated to 
afford every requisite security against the 
evils to wUch any system of paper cur- 
rency is exposed. The efiect of Mr. 
^cardo's plan would have been to ex- 
chide a n»etallic currency, with the ex- 
cradon of what might be necessary for 
erocting small payments, by miJdng 
Buik m England notes a legal tender, 
with the obligation imposed on the direc- 
tors to pay them, on demand, in gold 
bars of tfaie proper standard, and of a 
weight not less than sixty ounces for any 
one payment This provision, which 
was temporarily adopted in Mr. Peel's 
bill, would effectually prevent any depre- 
<nation of the notes, and might have a 
peculiarly good effect in all times (Apoli- 
tical panic, when the greatest part of the 
miscluef arises from ihe numerous hold- 
ers of small amounts of notes, and who, 
<m the plan proposed, would be unable, 
individually, and without some extensive 
combination for the purpose, to drain the 
Bank of its treasure. No good reason 
has ever been yet given to the public 
against the permanent adoption of this 
economical suggestion. 

On the 22nd of May, 1832, a Com- 
mittee of Secrecy was appointed by the 
House of Commons to inquire into the 
expediency of renewing tiie charter of 
the Bank of England, and into the system 
on which banks of issue in England and 
Wales are conducted. On the 11th of 
August following this Committee de- 
livered its report, which was printed by 
order of the House, and it is to this re- 
port, with the evidence and documents 
by which it was accompanied, that the 

Eublic is mainly indebted for the esta- 
lishment of consistent and sound prin- 
ciples upon the subject of banking. Con- 
taining, as it does, the opinions of our 
first authorities in matters of political 
science, and the recorded experience of 
practical men, this paper was of the 
-greatest advantage to the members of 



the legislature while discussing and de« 
termimng the provisions of the act which 
received the royal asseat on the 29th of 
August, 1833, for renewing the charter of 
the Bank of England fiir ten years from 
the 1st of August, 1834 (3 & 4 Wm. IV. 
c 98), a brief analysis of which act it 
may be advisable here to insert ; and we 
shall afterwards insert the provisions of 
the Bank Charter Act of 1844. 

The act of 1833 provided that no asso- 
ciation, having more than six partners, 
shall issue bills or notes, payable on de- 
mand, in London, or within sixty-five 
miles of that city, during the continuance 
of the exclusive privileges granted to the 
Governor and Company of the Bank of 
England. But associations, "although 
consisting of more than six persons, may 
cany on the trade or business of banking 
in London, or within sixty-five miles 
thereof, provided they do not borrow, 
owe, or take up in England any sum of 
money upon their bills or notes payable 
on demand, or at any less time than six 
months from the borrowins thereof, dur- 
ing the continuance of the privileges 
granted by this act to the Governor and 
Company of the Bank of England.'' 

All promissory notes of the Bank of 
England, payable on demand, issued at 
any place in England, out of London, 
where the business of banking shall be 
carried on for or on behalf of the Bank, 
must be made payable at the place where 
such notes are issued ; and it is made un- 
lawful for the Governor and Company of 
the Bank of England, or for any person 
on their behalf, to issue, at any place out 
of London, any promissory note payable 
on demand, not made pavable at the place 
where the same is issued. 

§ 6 provided that !^mk of England 
notes shall be a legal tender except at the 
Bank and its branches. 

§ 7 exempted from the usury laws bills 
not having more than three mouths to 
run. § 8 provided for the preparation of 
weekly returns of bullion and of notes in 
circulation, to be sent to the Chancellor 
of the Exchequer, and published in 
the London Gazette ; § 9, for the repay- 
ment of one-fourth part of the debt due 
from the public to the Bank ( 14,086,800/.)t 
§ 10 contained provisions for reducinj^tUoi 
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(»ipital stock of the Bank from 1 4,553,000^. 
to 10)914,750/., by dividing amongst the 
proprietors the sum of 3,638,250/., at the 
rate of 25/. for every 100/. stock; and 
§§11 and 12 exempted the govenior, 
depaty-^vemor, &c., and proprietors, 
fh>m bemg disqualified by such reduction 
in the amc^unt of their stock. 

By § 13 tlie Bank, in consideration of 
the privileges given it by this act, was re- 
quired to deduct 120,000/. annually on 
the sum payable to it for the management 
of the funded debt § 14 continued to 
the Bank the privileges conferred on it 
by 39 & 40 Geo. III. c. 28, and other 
acts, except in so &r as ihej were altered 
by the present act, such pnvile^ to be 
subject to redemption *' at any time upon 
twelve months' notice to be given i^r 
the 1st of August, 1855 ;" and upon re- 
payment by parliament of the sum of 
11,015,100/., due from the public to the 
Bank, and some other conditions being 
fiilfilled, the privilege granted by this act 
was to cease. This cUuse is re-enacted 
in the act of 1844. 

The clause which provides that notes of 
the Bank of England and its branches 
shall be a legal tender in every part of 
England, as explained bv the act al- 
ready recited, excited considerable interest 
among commercial men, some of whom 
expreased alarm at the provision. The 
expression ** legal tender,'' although cer- 
tainly correct, was an unfortunate term, 
as it seemed to threaten the mercan- 
tile public with the return of those days 
of ruinous uncertainty in regard to cur- 
rency, which were so commonly expe- 
rienced throughout the period when, 
under the Restriction Act, Bank of Eng- 
land notes were in efiect a legal tender in 
ever^ part of the kingdom. The only 
possible effect of an injurious kind which 
can attend this regulation is, that in the 
event of such a conjuncture as shall 
render the Bank unable to meet its en- 
gagements, the holder of its notes, who 
may chance to be removed one or two 
days' journey from London or the place 
where they were issued, may be placed in 
an unfiivourable position for exchanging 
them for specie. 

The principal advantage to follow from 
ibe enactment Ib Hub : — that it absolves 



the Bank of England from the expensive 
necessity in which it was formerly placed^ 
of providing bullion to meet every nm 
that might be made upon all the cotmtry 
bankers in every part of the kingdom^ 
who, under the present law, may pay the 
demands on them in Bank of England 
notes, instead of in specie, as they wne 
formerly obliged to do. 

The repayment of one-fourth of the 
debt due from the public to the Bank 
was made by an assignment of 3 per 
cent, stock, which was previously held by 
the commissioners for the reduction of 
the national debt, but no division of the 
amount has yet been made among the 
proprietors of the Bank capital, who have 
judged it most advisable to leave the sum 
thus rendered available as capital in the 
hands of the directors. 

The principal advantage conferred on 
the Btuak h^ the legislature consisted in 
the restriction that prevents any other 
establishment, having more than six 
partners, from issuing notes payable (m 
demand in or within sixty-five miles of 
London. 

We learn from the evidence given be* 
fore the secret committee by certain of 
the Bank directors, that the principle 
upon which they proceed in regulatmff 
their issues is to have as much coin and 
bullion in their coffers as may amount to 
a third part of the liabilities of the Bani^ 
including sums deposited as well as notes 
in circulation. But when, by an over- 
issue of paper, prices have been so driven 
up that gold has become the only profit* 
able species of remittance abroad, expe- 
rience shows us that the drain upon the 
Bank thus arising may and will be car- 
ried to an extent far beyond the mere 
redundancy of currency afloat, and the 
demand for specie may, in such a case, 
be carried beyond the amount thus arbi- 
trarily chosen for the security of the 
Bank. Where a vigilant course of ma- 
nagement is pursued, a small comparative 
amount of gold would always suffice to 
restore the equilibrium, when deranged 
by the accidental changes of commerce ; 
and where a different system is pursued, 
it is difficult to say what quantity of the 
precious metals, short of the whole lia- 
bilities of the Bank, will be found ade- 
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IDtte to that end. The actioa of the 
juhUo upon the Bank in 1836, when the 
jargest axnonnt of hnUion ever before 
xawaaed by it was lo near being wholly 
shaoBted, shows the neoeasity of adopts 
ng aonie less questionable nde than tlie 
tfmtnu7 one-thud. 

The Bank of England acts as the agent 
3f the GoTemment in the management of 
the iifttTiy"''^ debt It receives imd regis- 
ters transfers of stock Arotn one pnblie 
oreditor to another, sad makes the (mar- 
lerly payments of the dividends. Pre- 
▼ions to the paannc of the act of 183a, 
the Bulk received from the public in 
payment for this service the sum of 
S48,0002. per annum. Of this amount 
120,000/. per annum was abated by that 
swt; and t^ the act of 1844 only 180,0002. 
IS to be paid in future. 

The M»"n<»a of money belonging to 
"Qkd State are kept in the Bank, which 
in tills respect performs the ordinary 
ibnctiona dT a pnvate banker. The al- 
toratioii made a few years ago in the 
coDStitittion of the department of the Ex- 
chequer added somewhat to this branch 
of tiie Bank's business. Many individuals 
likewise tse this establishment as a place 
of deposit for their mone^ ; but as the 
Bank directors do not give the same 
^duties to tibeir customers as they re- 
ceive from private bankers, the propor- 
tion of mercantile men who have drawing 
aocoonts with the Bank is comparatively 
smalL 

Branch banks were established by the 
Bank of Eng^d,in 1826, 1827, and 1829, 
at Swansea, Gloucester, Manchester, Bir- 
mingham, Liverpool, Bristol, Leeds, 
Exeter, Newcastle, Hull, and Norwich ; 
and in 1834, at Portsmouth and Ply- 
mouth, when the branch at Exeter was 
closed; and more recently a branch 
Las been opened at Leicester. These 
establishments have not hitherto been 
producdve of much profit to the cor- 
poratioii, but have proved very conve- 
nient to the public. They facilitate 
the remittance of money between Lon- 
don and the country, and enable com- 
mercial men to avoid the expense and 
risk which previously were attached to 
those operations. As the Branch banks 
io not permit individuals to overdraw 



their accounts, and make no allowance d 
interest upon deposits, they are not cal-* 
culated greatly to interfere with the profits 
of private establishments, whose cu»* 
tomers ei\)oy those advantages. The 
business of these branches principally 
consists in discounting bills, issuing notes 
which are payable in London and in the 
place where they are issued, and in trans- 
mitting money to and from London. To 
encourage the circulation of their own 
notes, these branches are accustomed to 
discount at a more advantageous rate than 
for others bills brought to them by such 
country bankers as do not themselves 
issue notes. 

The profits of the Bank of England 
are derived from discounts om commercial 
bills; interest on Exchequer Bills, of 
which a large amount is usually held; 
the interest upon the capital stock in the 
hands of Government, the allowance for 
managing the public debt, interest on 
loans, on mortgages, dividends on stock 
in the public funds, profit on purchases 
of bullion, and some minor sources of in- 
come. 

The principal heads of receipt in 1832 
were as follows: — Interest on commer- 
cial bills 130,695/.; on exchequer bills 
204,109/.; the dead weight annuity 
451,515/. ; interest on capital received 
from government 446,502/. ; allowance for 
management of the public debt 251,896/.; 
interest on private loans 56,941/.; on 
mortgages 60,684/.; making, with some 
other items, a total of 1,689,176/. In the 
same year the expenses, including losses 
by forgery and sundry items, were 
428,674i. ; the composition for stamp-duty 
was 70,875/. ; and 1,164,235/. was divided 
amongst the proprietors. In the first of 
the above heads is included the expense 
for conducting the business of the funded 
debt 164,1437.; the expense attending 
the circulation of promissory notes and 
post bills, 106,092/. ; and the expense of 
the banking department, of which the 
proportion for tiie public accounts may 
be estimated at 10,000/. ; making a total 
of 339,400/. Before the passing of the 
act of 1844, the Bank paid to the Stamp 
Ofiice upwards of 70,000/. annually as a 
composition for the duties upon its notps 
and bills; but the notKi^ qI \li& ^^^x^ 



BANK. 



[ 268 ] 



BANK. 



ftre now wholly exempted from stamp 
duty. 

In 1832 the Bank maintuned an esta- 
blishment of nearly one thousand officers, 
clerks, porters, and messengers ; and the 
number has smce been increased. In the 
same year the salary of 940 persons em- 
ployed at the Bank and its branches 
amounted to 211,903/., or, on an average, 
to 225/. each; and 193 persons, principally 
superannuated clerks, received 31,24d2. 
per annum, or 161/. each. 

In 1694 the stockholders divided 8 
per cent., which was increased to 9 per 
cent, in the following year; from that 
time to 1729 the annusJ dividend fluctu- 
ated between 5j and 9 per cent. ; for the 
next eighteen years the rate was 5^ to 6 
per cent.; in 1747 it fell to 5 per cent; 
m 1753 to 4 J per cent., which was the 
lowest rate of profit since its first esta- 
blishment; from 1767 to 1806 the divi- 
dend was gradually increased to 7 per 
cent., and from 1807 to 1822 the pro- 
prietors divided 10 per cent, annually : in 
1823 the rate was lowered to 8 per cent., 
and has so continued to the present time. 
In addition to these payments, the stock- 
holders have at various times received 
bonuses to the amount of 6,()94,380/., or 
67^ per cent upon the subscribed capital. 

The directors of tlie Bank of England 
have always declared and acted upon the 
opinion that secrecy in regard to its con- 
dition is important to its prosperity. To 
such an extent has this feeling been car- 
ried, that year after year large and in- 
creasing dividends were declared and 
paid, without the exhibition to the pro- 
prietors of a single figure by which such 
a course could be justified, the simple re- 
commendation of the directors having 
always satisfied the proprietors as to the 
policy of preserving this mystery. The 
printing oi the Report of the Committee of 
Secrecy in 1832 revealed the true con- 
dition of the corporation, and it is not 
likely that the directors will ever again 
be allowed to involve its proceedings in 
the same degree of concealment. 

The Bank of England Charter Act 
(7 and 8 Vict. c. 32), which received the 
royal assent on the 19th of July, 1844, 
remodels the Bank and establishes a sepa- 
ls^ department for the issue of notes. \ 



This Act is entitled ** An Act to regaiitt 
the Issue of Bank Notes, and for giving 
to the Grovemor and Company of ^ 
Bank of England certain privileges fbr a 
limited period." 

« After the 31st of August, 1844, th« 
issue of promissory notes of the gove^ 
nor and company of the Bank of Eng- 
land, pa}'able on demand, shall be soM' 
rated and thenceforth kept wholly &• 
tinct from the general batdcin^ bosmess; 
and the business of and relating to sodi 
issue shall be thenceforth conducted 
and carried on by the said governor 
and company in a separate department, 
to be called *71ie Issue Department of 
the Bank of England;' and it shall be 
lawful for the court of directors of the 
said governor and company, if thej 
shall think fit, to appoint a committee or 
committees of directors for the conduct 
and management of such issue depart- 
ment of the Bank of England, and from 
time to time to remove the members, 
and define, alter, and regulate the consti- 
tution and powers of such committee, as 
they shall tiiink fit, subject to any bje- 
laws, rules, or regulations which may be 
made for that purpose : provided, never- 
theless, that the said issue department 
shall always be kept separate and distioci 
from the banking department of the said 
governor and company." (§ 1 .) 

On the 31st of August, 1844, «*There 
shall be transferred, appropriated, and 
set apart by the governor and company to 
the issue department of the Bank of Eng- 
land securities to the value of 14,000,000/., 
whereof the debt due by the public to 
the said governor and company shall be 
and be deemed a part ; and there shall 
also at the same time be transferred, 
appropriated, and set apart by the said 
governor and company to the said issue 
department so much of the gold coin and 
gold and silver bullion then held by the 
Bank of England as shall not be required 
by the banking department thereof; and 
thereupon there shall be delivered out of 
the said issue department into the said 
banking department of the Bank of Eng- 
land such an amount of Bank of England 
notes as, together with tiie Bank of Eng- 
land notes then in circulation, shall he 
et^iiaX \o \Yl^ ^igiKi^te amount of the 
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teeitiities, coin, and bullion so transferred 
lo the siud issue department of the Bank 
of England; and the whole amount of 
Rink of England notes then in circula* 
lation, including those delivered to the 
iMmldng department of the Bank of Eng- 
land as aforesaid, sha.'^ be deemed to be 
issued on the cradit of such securities, 
ooui) and bullion so appropriated and set 
apart to the said issue department ; ond 
ttom thenceforth it shall not be lawM 
Ibr the said governor and company to 
increase the amount of securities for the 
time being in the said issue department, 
aave as hereinafter is mentioned, but it 
shall be lawfld for the said governor and 
eompany to diminish the amount of such 
securities, and again to increase the same 
to any sum not exceeding in the whole 
tibe sum of 14,000,0002., and so from time 
to time as they shall see occasion ; and 
from and after such transfer and appro- 
priation to the said issue department as 
•foresaid it shall not be lawful for the 
sud governor and company^ to issue Bank 
of England notes, either into the bank- 
ing department of the Bank of England, 
or to any persbns or person whatsoever, 
save in exchange for other Hank of 
England notes, or for gold coin or for 
gfAa or silver bullion received or pur- 
chased for the said issue department under 
the provisions of this act, or in exchange 
for securities acquired and taken in me 
said issue department under the provi- 
sions herein contained: provided always, 
that it shall be lawful for the said gover- 
nor and company in their banking de- 
partment to issue all such Bank of Eng- 
land notes as ihe^ shall at any time 
receive from tiie said issue department or 
otherwise, in the same manner in all 
respects as such issue would be lawfol to 
any other person or persons." (§ 2.) 

§ 3 fixes the proportion of silver bul- 
lion to be retained in the issue depart- 
ment, and on which bank notes may be 
issued at one-fourth part of the gold coin 
and bullion, and not to exceed that pr<> 
portion. 

§ 4 provides that all persons may 
demand of the issue department notes 
in exchange for gold bullion at the rate 
of 3i. 1 78. 9d. per ounce of standard gold, 
to be melted aoci assayed at the expence f 



of the parties tendering such gold by 
persons approved of by Sie bank. 

§ 5 gives the bank power to increase 
securities in the issue department, and 
issue additional notes in case any banker 
who, on the 6th of May, 1844, was 
issuing his own notes, shall afterwards 
cease to issue. Under these circum- 
stances the bank mav be empowered 
by an order in council to increase the 
amount of securities beyond the sum of 
14,000,000/., and thereupon to issue 
additional Bank of England notes to an 
amount not exceeding such increased 
amount of securities specified in such 
order in council, and so from time to 
time; provided always, **tiiat such in- 
creased amount of securities specified in 
such order in council shall in no case 
exceed the proportion of two-thirds the 
amount of bank-notes which the banker 
so ceasing to issue may have been autho« 
rized to issue under the provisions of 
this act ; and every such order in council 
shall be published in the next succeeding 
'London Gazette.'" 

Accounts are to be rendered weekly by 
the Bank of Eln^land, which are to be 
published in the ' London Gazette.' (§ 6.) 

§ 7 exempts the bank from stamp duty 
upon tiieir notes. 

In consequence of the various privileges 
granted by the act, the bank is to deduct 
180,000/. fVom the expense of managing 
the unfunded debt, instead of the sum of 
120,000/. fixed by 3 & 4 Will. IV. c 98 
(§ 8) ; and forther, by § 9 the bank is to 
allow the public the net profits of increased 
circulation allowed under § 5 beyond the 
sum of 14,000,000/. fixed by tiie act 

§ 10 prohibits the establishment of any 
new buik of issue. **No person other 
than a banker who on the 6th of May, 
1844, was lawfully issuing his own bank 
notes, shall make or issue bank notes in 
any part of the United Kingdom ;" and 
§11 regulates the mode of issuing notes 
by those bankers who issued notes on the 
6th of May, 1844, who may ** continue to 
issue such notes to the extent and under 
the conditions hereinafter mentioned, but 
not further or otherwise ; and the right 
of any company or partnership to con- 
tinue to issue such notes sbaAl tvqX \^ yol 
any manner pTe^udicedi ox ^Si^cNfi^ Vj vc^^ 
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change which may hereafter take place 
in the personal composition of such com** 
pany or partnership, either by the transfer 
of any ^res or share therein, or by the 
admission of any new partner or member 
thereto, or by ^e retirement of any pre^ 
sent partner or member therefrom : pro- 
vided always, that it shall not be lawful 
for any company or partnership now con- 
sisting of only six, or less than six per- 
sons, to issue bank notes at an^ time uter 
the number of partners therem shall ex- 
ceed six in the whole." Bankers ceasing to 
issue notes may not resume issuing, ei£er 
by agreement with the bank or other- 
wise. (§12.) And existing banks of issue 
are to continue under strict limitations. 
Their ^vera^ circulatipn for tweWe 
weeks preceding the 27th of April is to 
be ascertained, when the commissioners, 
or any two of them, shall certify the 
amount to the banker, who may then 
issue his own bank notes after the pass- 
ing of this Act; " provided that such 
bsmker shall not at any time after the 
10th of October, 1844, have in circulation 
upon the average of a period of four 
weeks a greater amount of notes than the 
amount so certified. (§ 13.) There is a 
provision in § 14 for banks which had 
become united within the twelve weeks 
preceding the 27th of April, and such 
united banks may obtain a certificate of 
their joint circulation, which the united 
bank will be authorized to issue : a copy 
(if the certificate is to be published in tne 
* London Gazette.' (§ 15.) In case banks 
become united after the passing of this 
Act, the commissioners are also to certify 
the amount of bank notes which each 
bank was authorized to issue; and the 
united bank is to have the benefit of 
issuing to the amount of their joint cir- 
culation. (§ 16.) 

A penalty is imposed on banks issuing 
in excess, ike amount of the penalty to 
be equal to the excess of the average 
monthly circulation. (§ 17.) 

After the 19th of October, 1844, issuing 
banks are to render accounts to the Com- 
missioners of Stamps and Taxes of the 
amount of their notes in circulation on 
every day during the week, and also an 
account of the average amount of the 
bank notes in circuktion during the [ 



same week, and a like average for ever) 
period of four weeks, and the amount of 
bank notes which such banker is vof 
thorized to issue under the Act is to bf 
given in such return. The wedd| 
average is to be published in the 'London 
Gazette/ The penalty for making a 6]i9 
return is lOOZ. (§ 18) : and § 20 empowen 
the Commissioners of Stamps and Tazei^ 
with tiie consent of the Treasury, to caoM 
the books of bankers containing accoonli 
of their bank notes in circulation to be 
inspected ; and there is a penalty of lOOl 
for refusing to allow such inspection. 

All bankers are to return their namei 
once a year (in the first fifteen days of 
January) to the Stamp-office, and a eopf 
of such return is to be published in some 
newspaper circulating within each town 
or county where tiie business is carried 
on. (§ 21.) 

All bankers who shall be liable bj 
law to take out a licence from the Com* 
missioners of Stamps and Taxes to aih 
thorize the issuing of notes or bills, are to 
take out a separate licence for every place 
at which they issue notes or bilLs ; but 
there is a proviso in favour of bankers 
who had four such licences in force on 
the 6th of May, 1844, and they will not 
be called upon to take out a larger num> 
her. (§ 22.) 

Compensation is made to certain bank^ 
ers named in the schedule C who had 
ceased to issue their own notes under 
certain agreements with the Bank of 
England before the passing of this Act 
(§ 23.) 

The Bank of England is allowed to 
compound witii issuing banks which agree 
to issue Bank of England notes as a consi* 
deration for the relinquishment of the pri- 
vilege of issuing private bank notes ; the 
composition to be at the rate of one per 
cent on the amonnt of Bank of England 
notes issued, but such issues to be re- 
stricted according to § 13. 

Banks within sixty-five miles of Lou 
don may draw, accept, or endorse bills, 
not being payable to bearer on demand. 
(§26.) ^ , 

§27 relates to the expiration of th« 
Bank Charter. "At any time upon 
twelve months' notice to be given jjfter 
the 1st of August, 1855, and upon repay- 
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■cat by puUament to the goYernor and 
ompaiiy, or their loooeisorB, of the sum 
of 11^15,100/^ being the debt now due 
from the public to the said sovernor and 
company, without any dednction, dis- 
CMDit, or abatement whatsoever, and upon 
paymenft to tiie caid goremor and com- 
fany and their snooenon, of all arrears 
«f the smn of 100,0002. per annum,*' and 
other moneys due to the &ank, ** then and 
in soch case, and not till then, the said 
czdnaive privileges of banking granted 
by this Act shall cease and determine at 
the expiration of such notice of twelve 
months." 

lie Gazette of September 14th, 1844, 
oontained the first account of the afiairs 
of the Bank pnrsoant to the above act : 
it showed the state of the Bank for the 
week ending the 7th of September, and 
was as follows : — 

£. 
28,351,295 



D». Imam DsrAvnincT. 
Notes icsoad •••.. 

Cb. 

Government debt 11,015,100 

OUier securities 2,984,900 

Gold coin and £ 

bullion 12,657,208 

Silver bullion. . . 1,694,087 

14,351,295 



28,351,295 
Dm. Bavkxv» DsTAmTHKirr. £ 

Proprietots' ca|fttal 14,553,000 

fiest 8,564,729 

Public deposits (including Ex- 
chequer, Savings' Banks, 
Commissioners of National 
Debt, and Dividend Ac- 
counts) 3,630,809 

Other Deposits 8,644,348 

Seven-day and other bills . . . 1,030,354 

31,423,240 



Ca. 14,554,834 
Govennnent securities ( in- 
cluding dead weight annu- 
ity) 14,554,834 

Odier securities 7,835,616 

Notes 8,175,025 

Gold and silver coin 857,765 



31,423,240 
The most imnortant parts of the act 7 



& 8 Vict. c. 32, it will be seen are :— 1. The 
separation of the issuing and the banking 
Amctions of the Bank of EIngland, with 
strict limitations as to its issues, and a dif- 
ferent svstem of account and differem 
oflloers for each department The I^k 
has the power of issuing notes on a fixed 
amount of securities to the value of 
14,000,000/., and any issue beyond this 
sum must be founded <m bnUion only. 
As the stock of bullion in the bank in- 
creases or diminishes, so will likewise 
the issues of bank-notes. 2. The next 
point of importance is tiie absolute pro- 
hibition of any new bank of issue and the 
limitation of the issues of all existing 
banks of issue to an average of the cir- 
culation of each bank for the twelve 
weeks preceding April 12th, 1844. 3, 
Joint-stock banks in London are em? 
powered to accept bills for any period, 
mstead of such bills being confined to 
dates of not less than six months. Such 
are the chief features of the system now 
in operation, the practical working of 
which, in the course of the ensuing ten 
years, will be watched with much in- 
terest Another remodelling of the Bank 
may then again take place according to 
the act, and an opportunity again be af- 
forded for effecting fmther wanges in 
banking institations. 

IV. Banking, as carried on by private 
establishments and joint-stock associations 
in London, in other parts of England and 
in Ireland, — The Itidian merchants who^ 
under the name of Lombards, settled in 
England during tiiie thirteentii century, 
and previously to that time the Jews, 
performed the greatest part of the money 
business of the country. Thev were not, 
however, bankers in the modem accep- 
tation of the word, and in fitct tiiie busi- 
ness of banking does not appear to have 
been carried on among us earlier than 
the middle of the seventeenth century. 
The goldsmiths of London, who before 
that time had restricted their trade in 
money to the purchase and sale of foreign 
coin, then extended their business by bor^ 
rowing and lending money. The latter 
part of their business — that of lending 
— was principally transacted witii the 
king, to whom they made advances on 
the security of the tax«k TW^ ^Vsi(»\ 
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interest to the indmduals from whom 
they borrowed, and the receipts which 
thev gave for deposits passed from hand 
to n^id in the same manner as Bank- 
potes have isince circulated. 

The taking of interest for the nse of 
money was not rendered legal in Eng- 
land mitil 1 546, when the rate that could 
be demanded was fixed at 10 per cent. 
In 1G24 the legal rate was reduced to 8 
per cent., and a fhrAer reduction to 6 
per cent, took place in 1C51. At this 
rate it still remains in Ireland, but was 
lowered in England to 5 per cent, in 
1714, at which it now continues. These 
limitations have always been productive 
of evil. Money-lenders by profession 
will always be ready to take advantage 
of the necessities of borrowers, and being 
left without competitors among the more 
conscientious capitalists, demand not only 
a monopoly price for the use of their 
money, but also a further sum propor- 
tioned to the risk and penalties attend- 
ing discovery. The Lombard merchants 
were accustomed to demand 20 per cent 
interest, and even more, according to the 
urgency of the borrower's wants. 

The merchants of London had been 
used to deposit their money for security 
at the Mint in the Tower of London, 
whence they drew it out as occasion de- 
manded; but in the year 1640 Kin^ 
Charles I. took possession of 200,000r 
thus lodged, which of course put a stop 
to that practice. This state of things pre- 
ceded and most probably led to me ex- 
tension of the business of the goldsmiths, 
as just explained. 

This business soon became very con- 
siderable, and was found convenient to 
the government. In 1672 King Charles 
II., who then owed 1,328,5262. to the 
bankers, borrowed at 8 per cent, shut up 
the Exchequer and for a time refused to 
pay either principal or interest, thus caus- 
ing great distress among all classes of 
people. Yielding to the clamour raised 
against this dishonesty, the king at length 
consented to pay 6 per cent, interest, but 
the principal sum was not discharged 
until forty years afterwards. 

The number of private banks in Lon- 
doa about 1793 was fifty-six, of which 
onljr twenty-four are now in existence. ^ 



The number is at present seyenty-fimr 
including seven colonial and eight jmnt* 
stock banks. There are three private 
banking-houses still carrying on bosiness 
which were established before the Bank 
of England. These are Child's, esta* 
blished in 1663; Hoare's^ in 1680; and 
Snow's^ in 1685. The London bankerf 
continued to issue notes for some time 
after the closing of the Exchequer, but 
they have long since ceased to do so, 
acting solely as depositaries of money^ 
discounters ' of bills, and agents for 
bankers established in the country. No 
restriction has ever existed which prevents 
private banks in London, if the^ have 
not more than six partners, from issuing 
their notes payable to bearer ; that they 
have ceased to do so has arisen from the 
conviction that paper money, issued on 
the security of only a small number of 
individuals, could not circulate profitably 
in competition with that of a powerful 
joint-stock association. 

The business of a bank may be classed 
under the following heads: — 1. Dis- 
counting bills of exchange. 2. Ad- 
vancing money on cash credits. 3. Be- 
ceiving deposits at interest. 4. Keeping 
current accounts for customers. 5. Issu- 
ing notes. 6. Acting as agents for others. 
Piivate bankers in London do not make 
any charge of commission to their cus- 
tomers, and generally grant facilities to 
them, both by discounting bills and by 
temporary loans, either with or without 
security. Even where this kind of ac- 
commodation is not required, it is almost a 
matter of necessity for every merchant or 
trader carrying on considerable business 
to have an account with a banker, through 
whom he makes his payments, and who 
will take from him the daily trouble of 
presenting bills and cheques for payment 

At vanous times some banking esta- 
blishments in London have adopted the 
principle of allowing interest upon de- 
posits placed in their hands. The practice 
of most of the joint-stock banks is to allow 
a moderate interest, depending on the 
market-value of money, for any sum 
exceeding 100/., provided that it is- 
not withdi^awn by the depositor in less 
than three months. Some of these banks 
xecevve deposits as low as 10/. j and 
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allow a higher rate of interest 
U than on larger Bums. It is 
ly stipulated by bankers in these 
lat the rate of interest on tiie sum 
3d will be liable to fluctoation a(v 
I to the state of die money-market, 
mt-stock banks also allow interest 
ate of one or two per cent on the 
t balance on current accounts, if 
ince has stood for a month ; nnd 
f &em allow interest on the ave- 
lily balance for a month. 

profits of London bankers are 
illy derived firom discounting mer- 
bills, either fi>r their customers, or, 
1 the intervention of brokers, for 
Murties. They have great &cility 
rds the security of this bosiness, 
he unreserved confidence which 
e accustomed to place in one an- 
s to t^ credit of their respective 
ers. 

^reat amount of money transac- 
ally carried on in Loudon, and 
has been estimated at nearly five 
s, has led to the invention of a 
and ingenious method for econo- 
the use of money, which is carried 
ect at an establishment set on foot 
private bankers in 17 70, called the 
g.'house. The present ClcAring- 
s situated in the comer of a' court 
back of the Guardian Insurance 
ui Lombard Street The business 
eviously conducted in an apart- 
n the banking-house of Messrs. 
Payne, and Smiths, and still ear- 
he banking-house of Messrs. Bar- 
nd Co., both in Lombard Street, 
leques and bills of exchange, on 
hority of which a great part of the 
paid and received by bankers is 
ire taken from each of the clearing- 
3 to the Clearing-house several 
n the day, and the cheques and 
awn on one banker are cancelled 
.e which he holds on others. The 
ock banks are excluded from this 
tion of private bankers. Some of 
ivate bankers, from the nature 
r business, do not require the 
ich these clearances afford, and 
Bire too distant to maintain the ne- 

rapidity of communication with 
fanng-house. An authentic detail 



of the arrangements of the Clearing* 
house has recently been published by It&. 
Tate (* The System of the London Bank- 
ers' Clearances explained and exempli- 
fied'), to which we must ref^r those who 
desire something more than a general 
idea of the system. The Clearing-house 
18 fitted up with desks for each of the 
present twenty-seven clearing-bankers, 
whose names, taking the first of each 
firm, are arranged in alphabetical order 
as follows, over each desk : — 



Barclay 

Barnard 

Bametts 

Bosanquet 

Brown 

Curries 

Denison 

Dorrien 

Fuller 



Glyn 

Hanbury 

Hankey 

Jones 

Lubbock 

Masterman 

Prescott 

Price 

Robarts 



Rogers 

Smith 

Spooner 

Stevenson 

Stone 

Veres 

Weston 

Williuois 

WUlis. 



Mr. Tate says, "The rapidity wilh 
which the last cnarges are requircKl to be 
entered, and the bustle which is created 
by their swift distribution through the 
room, are difficult to be conceived. It is, 
then, on the point of striking four, and 
on days of neavy business, that the 
beauty of the alphabetical arrangement 
of the clearers' desk is to be seen. All 
the distributors are moving the same way 
round the room, with no further inter- 
ference than may arise from the more 
active pressing upon or outstrippingjOie 
slower of their fellow-assistants. With 
equal celerity are their last credits entered 
by the clearers. A minute or two hav- 
ing passed, all the noise has ceased. The 
deputy-clearers have left with the last 
charges on their houses; the clearers 
are silently occupied in casting up the 
amounts of the accounts in their books, 
balancing them, and entering the differ- 
ences in their balance-sheets, until at 
length announcements begin to be heard 
of the probable amounts to be received 
or paid, as a preparation for the final 
settlement. The four o'clock balances 
having been entered in the balance-sheet, 
each clearer goes round to check and 
mark off his accounts with the rest, with 
* I charge you,' or * I credit you,* accord- 
ing as each balance is in his &vq^is q»t 
against him." 
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In the Appendix to the Second Report 
of ihe Select Committee of the House of 
Commons on Banks, there is a return of 
llie payments made trough the Clearings 
house for the year 1839, and, omitting 
all simis under 100/., the total was 
954,401,600/. The average ibr each day 
would consequently be rather more than 
3,000,000/. sterling (the actual payments 
range from 1,500,000/. to 6,250,000/.), 
while that of the sums actually paid was 
about 213,000/. It has, however, some- 
times happened that a single house has 
had to pay above half a million of money. 
The payments through the Clearing- 
house ot three bankers, in 1839, ranged 
from 100,000,000/. to 107,000,000/. each. 
In 1840, according to a pamphlet on the 
currency by the late Mr. Leatham, banker, 
of Wakefield, the returns of the Clearing- 
house reached to the enormous sum of 
975,500,000/. 

There were very few country bankers 
established previous to the American war, 
but after the conclusion of that contest 
their numbers increased ffreatly. In 
1793 they were subjected to neavy losses, 
consequent upon the breaking out of the 
French war, and twenty-two of them 
became bankrupt. The passing of the 
Bank Restriction Act was the signal fbr 
the formation of many establishments for 
banking in the country. In 1809, the 
first year when bankers were required to 
take out a licence, the number issued was 
702, which gradually rose to 940 in 1814. 
In 1813-14 the number of licences taken 
out by country bankers for issuing notes 
was 733, and the number of partners in 
these banks was 2234. In 1814 and 
the two following years, eighty-nine 
country bankers failed, and their numbers 
fell off greatly. In each of the years 
1825 and 1826 there were abcHit 800 
annual licences issued, but their numbers 
were again reduced by eighty bankrupt- 
cies, and in 1832 only 636 licences were 
demanded. From 1839 to 1843 inclusive 
the number of bankers gazetted as bank- 
rupts was 82 ; and the number of banks 
of issue which failed during the same pe- 
riod was 29. In August, 1844, there 
were 117 private banks of issue in the' 
United Kingdom ; and there were 162 
jonvate banks which were not banks oi 



issue. The number of private banks tnm 
1826 to 1842 is ^ven at the end of thii 
section. 

Countiy banks in England are all of 
them banks of deposit and of discount; 
they act as agents for the remittance of 
money to and from London, and for 
effecting pa}mK'nts between different 
parts ot the kingdom. A large number 
of them are also banks of issue, and their 
notes are in many cases made payable ft 
some banking-house in London, as weK 
as at the place where they are issued. 
The new regulations under which the 
issues of banks of all kinds are placed by 
7 & 8 Vict c. 32, have already bee* 
g^ven in the analysis of the act, §§ 10 
to 17 inclusive. Tiie First Lord of the 
Treasury, in his speech of May 20, 1844> 
adopted them avowedly on ibe ground 
that, in periods when the principle of 
convertibility has been endangered, the 
country banks were unwilling or incom- 
petent to reduce their issues. 

A moderate rate of interest, from 2 1» 
2^ per cent., is allowed by country bank* 
ers upon deposits which remain with 
them for any period beyond six months: 
scHne make tms allowance for shorter 
periods. Where a depositor has also a 
drawing account, the balance is struck 
every six months, and the interest due 
upon the average is placed to his crediu 
Upon drawing accounts, a commission, 
usually of a quarter per cent, is charged 
on all payments. The country banker, 
on his part, pays his London a^nt for 
the trouble which he occasions, either by 
keeping a certain sum of money in hie 
hands without interest, or by allowing a 
commission on the payments made for 
his account, or by a fixed annual payment 
in lieu of the same. 

The portion of flmds in their hands 
arising from deposits and issues which is 
not required for discounting bills and 
making advances in the country, is in- 
vested in government or mercantile secu- 
rities in London, which, in the event of a 
contraction of deposits or issues, can be 
made immediately available. 

The establishment of banks throughout 

the kingdom has contributed materially 

, to the growth of trade. Without them it 
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torer employing anj great number of 
kmds to collect ^ money reqoired to 
Mf the weekly wages of liis p^>ple. It 
M not a valid argument against their nti- 
Ixtf tiiat occasionally, by the fiunlities 
Oiey have afforded, me UaiAency to over- 
trading has been encoursged. 

In 1826 the 7 Geo. lY. c 6, prorided 
hr the gradual withdrawal of snudl notes 
(hm drenlation, by prohibiting the fiiture 
■sue of any stamps for tibat purpose, and 
ledaied that their issue should wholly 
sease on the 5th of April, 1829. It was 
on tiie oocanon of the introduction of 
Oiis act that the ftmk of England under- 
book, at the recommendation of povem- 
BMnt, to establiBh branches of its own 
body in different parts of the country. 

The nractiod meet of this measure of 
preventing the circulation of notes below 
U. value, has been to lessen, iu an impoi^ 
tant degree, the issues of country bankers. 
Previooaly to their suppression, the small 
Dofees formed more than one-half the dr- 
eaUtion of country banks, whose issues 
have not, however, been reduced in that 
proportion, owing to an enlarged amount 
of 52. notes being taken by the public: 
die reduction, on the whole, has been 
estimated at 30 per cent It is generally 
iduiowledged hv country bankers them- 
selves, that the description of notes with- 
drawn formed by ftr the most dangerous 
put of their issues; that in the event of 
any run or panic, tiie notes of ll. value 
vere always &st brought in for payment, 
and that, in consequence, the situation of 
tte country banker is now <Bie of much 
greater security than it was while small 
ootes were issued. The country bank 
notes in coreulation in 1810 amounted to 
SS,89S,86gI. In July, 1844, the issues of 
private beidoa was 4,624,179/. and of join^ 
itock banks 8,840,8262., being together 
lees than eight millions. In February of 
ite same year there were forty-three pro- 
dnciai iMmkers which, by an arrangement 
vith the Bank of EIngland, agreed to issue 
he notes of that establis^nent exclu- 
ively, to the amount of 2,429,0002. 

Up to 1832 no local circulation existed 
in the great manu&cturing and trading 
sounty of Lancashire, where Bank of 
England notes alone passed from hand 
to hand* but a great number ofpaymente 



were adjusted by means of bills of ex* 
ohans;e drawn upon or made payable by 
London houses. Subeei^uently tome of 
the joint-stock banks of Manchester and 
Liverpool issued notes. 

By 3 & 4 Will. I V. c 83, banks issuing 
promissory notes were required, for the 
first time, to make quarterly returns to 
the Stamp4>flBce of the average amount of 
notes in circulation ; the quarterly aver- 
age to be founded on the amount in cir- 
culation at the end of each week. The 
4 & 5 Vict c. 50, required the returns to 
be made at the end of every four weeks. 
The 7 & 8 Vict c. 32, § 18, requires 
returns to be made of the notes in circu- 
lation on every dav in each week ; the 
average for the week ; and a like average 
for every four weeks, and, as will be 
seen, gives the Commissioners of Stamps 
the power of inroectin^ bankers' books. 

At the time or passing the law for the 
suppression of small notes in England, 
provision was made by the legislature in 
the manner already described, for the 
establishment of joint-stock banks, which 
should be banks of issue, at any distance 
beyond sixty-five miles from London. 
In consequence of this act above one hun- 
dred joint-stock banking companies have 
been formed in England. About one 
hundred and thirty-eight private banks 
have been merged in joint-stock banks. 
The following table shows the number 
of joint-stock bsmks, &c in the United 

Kingdom in January, 1839 : — 

No. of Branches, No. of 
Bank*. &c. Futnen. 

England... 105 648 32,142 

Scotland... 29 117 6,971 

Ireland.... 18 143 11,755 

Total ..152 903 50,868 

Of the 29 Scotch banks, one establisned 
by act of parliament, axid four by royat 
cnarter, are not required to lodge lists a 
partners. 

According to some valuable tables in 
the * Bankers' Magazine' for August, 
1844, the number of joint-stock banks 
in the United Kingdom at that date was 
as follows '.—England and Wales, 106 \ 
Scotiand, 20 ; Ireland, 10 ; and there were 
besides 10 joint-stock Colonial banks m 
London. 



BANK. 



[276] 



BANK. 



The folio-wing is given in a Parlia- 
mentary return as tlie number of pri- 
vate bonks and joint-stock banks from 

1826 10 1842:— 

Private Joint-stock 

Banks. fianks. 

1826 554 

1827 405 6 

1828 456 7 

1829 460 11 

1830 439 15 

1831 436 19 

1832 424 25 

1833 416 35 

1834 416 47 

1835 411 55 

1836 407 100 

1837 351 107 

1838 341 104 

1839 332 108 

1840 332 113 

1841 321 115 

1842 311 118 

The average quarterly circulation of 

the private l^ks and joint-stock banks 

from September, 1834, to July, 1844, was 

as follows : — 

Quarter Private Joint-ttock 

ending Banka. Banks. 

Sept. £ £ 

1834 8,370,423 1,783,689 

1835 7,912,587 2,508,036 

1836 7,764,824 3,969,121 

1837 6,701,996 3,440,053 

1838 7,083,811 4,281,151 

1839 6,917,606 4,167,313 

1840 6,350,801 3,630,285 

1841 5,768,136 3,311,941 

1842 5,098,259 2,819,749 

1843 4.288,180 2,763,302 
aoth Juiv, 

1844" 4,624,179 3,340,326 

The sptem upon which the business 

of a joint-stock bank is conducted is 

the same generally as that pursued by 

private establishments; but it is, of 

eourse, more obligatory upon managers 

acting for others to adhere rigidly to 

system, than it is for an individual or a 

small number of partners without the 

«4ame degree of responsibility. 

The disasters which befel several ol the 

ioint-stock banks ought long ago to have 

led to some general measure for placing 

these institutions on a safe footing. In 

1S37 there scarcely existed any legisla- 



tive restrictions on the op|erati<m of thf 
act 7 Geo. IV. c. 46, permitting the estii* 
blishment of joint-stock banks. A jmnl* 
stock bank could start into existence 
whether for the purpose of deposit «r 
issue, or of both, without any prdimuiaijr 
obligation beyond the payment of a li* 
oen<^-duty and the registration of Ae 
names of shareholders at the Stamp 
Office. A secret committee of the HooM 
of Commons, appointed in 1836 to in* 
quire into the operation of the abof^ 
mentioned act, reported that the law' did 
not require a revision of the deed of 8et> 
tlement by any competent authority ; that 
there was no restriction on the amooot 
of nominal capital, which varied from 
100,000/. to 5,000,000/., and in one caifli 
an unlimited power was reserved of ism- 
ing shares to any extent; that banldng 
operations might be commenced before 
the whole or any certain amount of shares 
be subscribed for ; that the law did not 
enforce any rule with respect to the im^ 
minal amount of shares, which varied 
from 5/. to lOOO/., nor with the amount 
of paid-up capital before tiie commence* 
ment of business, which varied from SL 
to 105/., and that the law was not sofli- 
cientiv stringent to ensure to the public 
that the names registered at the Stamp 
Office were the names of bond fidt pro- 
prietors, who, having signed the deed of 
settlement, were responsible to the public 
The committee also pointed out that the 
law did not limit the number of branches, 
or their distance fh)m the central bank ; 
and that the obligation of making their 
notes payable at the places of issue was 
disregarded. 

By 1 Vict c. 73, shareholders in joint- 
stock banks were rendered liable only to 
the extent of their shares, instead of the 
whole of their property being answerable ; 
but up to the end of the parliamentary ses- 
sion of 1844, the joint-stock bank system 
laboured under a number of disadvan- 
tages, some of which are removed by the 
act 7 & 8 Vict c. 113, "to regulate joint- 
stock banks in England." Every new 
Company is required by this act to pref^ent 
a petition to the Queen in Council, signed 
by at least seven of the shareholders, 
praying that letters patent may be granted 
to them, and specifying very fully the 
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and abodes of all the partners of 
tte propoaed company; the propoKd 
Bune of tbe bank, and where the business 
b to be carried on; the proposed amount 
of '^f^**^ BtoAf and the means by which 
it is to be raised; the amoont already 
pud up, and where and how invested; 
the propoaed nunber of shares, and the 
tmoiuit of each share, not being less than 
lOOL The petition will be referred to 
iStxt Board of Trade, who will report as 
lo the prorisioos of the ac^ baring been 
eomplied with. The deed ot partnership 
most be prniared according to a form to 
be approved of by the Board of Trade. 
Baiuu already existing may be remo- 
delled under the provisions of the act 
Jdnt^lodL banks nave now the privilege 
of suing and being sued. The acts of 
an nnanthorized partner formerly bound 
all the rest of the partners ; but now it is 
only the acts of an individual director 
properiy appointed which are binding on 
die shareholders. 

A p«»i<wt bank was established by 
charter in Ireland in 1783, with the same 
privileges as those granted to tbe Bank oi 
England bvtiie act of 1708. The origi- 
nal capital of this corporation was 
600,0001., and was lent to government 
at 4 per cent interest The manage- 
ment is viested in a governor, denuty-go- 
vemor, and fifteen directors. In 1809 
1,000,0002. was added to its ci^ital. This 
mn, which was raised by subscription 
Along the proprietors at the rate of 125 
per cent, was also lent to government at 
5 per cent interest In 1821 the capital 
was augmented to 3,000,000/., and a ftir- 
ther prolongation of the charter was 
granted in 1808. 

The system adopted by and in re^rd 
tothe Biank of England has on vanous 
leeanoos been extended to the Bank of 
Iidand. In 1797, when it became ne- 
eenary to restrict Ae Bank of England 
from yKpng its notes in ^Id, that mea- 
flsre waa, a£no8t necessarily, adopted in 
Ireland, and in consequence the issue of 
Ae Bank of Ireland notes increased from 
780,000^., whidi it was in 1797, to up- 
vuds of 4,000,000/., before the Suspen- 
Mm Act was ultimately repealed. 

The total circulation of the Bank of 
Ireland fiir the week ending April 27, 



1844, was 3,r> 18,600/., of which sum 
1,91 7,0(Kf/. was circulated bv the branches. 
The bullion in the bank coffers was 
1,037,100/. and the total securitiei 
amounted to 7,250,700/., consisting ff 
4,22G,500/. public securities ; 1,844,400^ 
notes and bills discounted ; and 1,1 79,800/. 
of other securities. The total deposits 
were 3,555,300/., of which 2,484,100/. 
were private, and 1,071,200/. public de- 
posits. The Bank neither grants cash 
credits nor allows inti'ri'st on deposits. 

The suspension of specie payments leil, 
as in England, to the establishment of 
numerous private banks in Ireland ; fifty 
of these were in operation in 1804. 1'be 
power of issuing notes was greatly abused 
by these banks, and the mischief thus 
occasioued was aggravated by other in- 
dividuals issuing notes alsa It was given 
in evidence by several persons before a 
committee of the House of Commons, 
that about this time there were 295 issuers 
of paper money in Ireland, whose notes 
were in some cases put forth for a few 
shillings, and occasionally even as low as 
6d, and Sd. each. These issuers con- 
sisted of merchants, shopkeepers, aud 
petty dealers of all descriptions. The 
consequences might easily have been 
foreseen; forgeries and fhinds innumer- 
able were committed, and it became ne- 
cessary to put a le^ stop to the practice. 
The mischief recoiled with seventy upvin 
the bankers, so that of the fifhr who 
carried on business in 1804, only nineteen 
remained in 1812. A fow had prudentiy 
withdrawn ftx>m business, but the remain- 
der had failed ; and of the nineteen here 
mentioned eleven became bankrupt in 
1820. The number of private banks in 
Ireland is now only four. 

The mischief and misery thus occa- 
raoned called londly for the interference 
of government, and in 1821 an act was 
passed (1 & 2 Geo. IV. c 72) by which 
joint-stock banking companies were al- 
lowed to be established at a distance of 
fifty Irish (sixty-three statute) miles from 
Dublin. This district comprises a popu- 
lation of about 1,500,000, and the Bank 
of Ireland has only six branches, while 
in the various towns of Ireland beyond 
sixtj'-three miles from Dublin there are 
above one hundred bt^aiicYie& oi yivxiV^^nO^ 
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banks, llie Bank of Ireland has alto- 
gether twenty-four branches. 

The act 1 & 2 Geo. IV. was at first 
iuoperative, in consequence of its omitting 
to repeal several vexatious restrictions; 
and it was not until after the passing of a 
new act in 1824, b^ which tins error was 
remedied, that a jomt-ptock banking com- 
pany was established ia Bel&st with a 
capital of half a million. This was fol- 
lowed in 1825 by the formation of the 
Provincial Bank of Ireland, with a sub- 
scribed capital of two millions, one-fourth 
part of which has been paid up by the 
shareholders. The shareholders are 
prmcipally resident in England, where 
the management of the bank is conducted, 
the chief officer being in London. This 
association carries on business in thirty-six 
of the principal cities and towns of [re- 
land beyond the prescribed distance from 
Dublin. Each branch is managed, under 
the control of the directors, by an agent, 
with the advice and assistance of two or 
more gentiemen residing in the district, 
each m whom holds at least ten shares in 
the bank. The system of business adopted 
is the same as is followed by the Scotch 
banks. The benefit to the country from 
the introduction and prudent employment 
of so much capital has been very great. 

The notes of the Provincial Bank are 
received by the Irish government in pay- 
ment for duties and taxes equally with 
the notes of the Bank of Ireland. 

The great grievance of the Irish joint- 
stock banks is, that beyond sixty-three 
miles from Dublin they can neither draw 
nor accept bills for a less sum than fifty 
pounds, nor for any sum u^n demand ; 
and all such banks in Dublm, or within 
sixty-three miles, can neither issue notes 
nor accept or draw bills at all. When 
the charter of the Bank of Ireland agidn 
comes under the consideration of the 
legislature, some of these objectionable 
cUsabilities will probably be modified or 
removed. 

There are ten joint-stock banks in Ire- 
land, including the Bank of Ireland, and 
branch banks are established in one 
hundred and fifty-six different towns. 

In the same year with the formation of 

ibe Provincial Bank, the directors of the 

Bank of Ireland, iu 1825, began to e&UV 
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Ush branches in the country. The uotei 
issued from these branches were not at 
first payable except in Dublin; but tlui 
inconvenience was rectified by the act 
9 Geo. IV. c 81, which makes it obliga- 
tory on all banks to pay their notes at 
the places where they are issued. Thii 
regulation, which does not apply to bAob 
in Scotland, refiders it necessary to ke^ 
at all times a considerable supply of gda 
at the branches ; and from uie noliticil 
state of Ireland, this necessity is moiv 
particularly pressing. In 1828» duriofl 
a * run,' the Provincial Bank of Irelana 
sent over firom the head-quarters in Lon- 
don no less a sum than 700,000/. in gold 
to its branches. In Sootiand liie notes 
would have been payable at the h«id- 
office, where specie is easier provided. 

The law of 1826, forbiddii^; the issue 
of notes under 5L value, does not extend 
to Ireland. 

Bank notes are not a legal tender in 
Ireland. 

V. Scotch system of Banking^ — There 
are three incorporated public banks ii\ 
Scotland : one of these, called the Bank of 
Scotland, was established by act of tiw 
Scottish parliament in 1695; another, 
called the Royal Bank of Scotland, re- 
ceived a royal charter in 1727 ; and tiie 
third, the British Linen Company, was 
incorporated in 1746, for the purpose of 
undertaking the manu&cture of linen, 
but now operates as a banking company 
only; its capital is 500,000/. None of 
the Scotch banks have exclusive privi- 
leges resembling those of tiiie Bank of 
England and Bs^k of Ireland. 

The capital of the Bank of Scotland 
was originally 1,200,000/. Scots, or 
100,000/. sterling money, divided into 
1200 shares. This capital has since been 
augmented at different times, and now 
amounts to 1,500,000/. sterling, but of 
this sum only one million has been paid 
up by the subscribers. This bank b^gan 
to establish branches in 1696, and i^oed 
notes for l/. each, in 1704. It also b^an 
very early to receive debits, for which 
it allowed interest; and in 1729 it intro- 
duced the plan of granting credits on 
cash accounts, which now forms a princi- 
pal feature of the Scotch banking system. 

TVv<i yaXqcc^ of thesA cash accounts ooo« 
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Bits in the bank giTing credit cu loan, 
Co the extentof a Eom asreed upon, to any 
individual or house of bnaness that can 
procare two or more persons, of undoubted 
credit and property, to become surety lor 
the repayment, on demand, of the sum 
credited, with interest When a person 
has obtained this credit, he may employ 
the amooat in bis business, paying inter- 
est only upon the sum which he actually 
nseSy and having interest allowed to him 
fiom the day of repaying any part of the 
kan. These loans are advanced m the notes 
of the bonk, whose advantaj|;e from the sys- 
tem consists in thecail which these credits 
produoe for the issue of their wper, and 
fh>m the opportunity which they aJGford 
for the prontuble employment of part of 
their deposits. In order to render this 
vart of their business as advantageous and 
aecure as possible, it is necessary that the 
credits should be fipequently operated 
upon; and if the managers df the bank 
£nd that they are used as dead loans to 
produce interest only, or that the opera- 
tions of the borrower are infrequent, so 
that the amount of notes called ror is in- 
considerable during the year, they will 
spe^lily put an end to the credit, it being 
to the interest of the bank to keep up an 
active circulation of its notes. 

These cash accounts are found to be 
very advantageous to traders, by supply- 
ing an additional capital, for the use of 
wmch thev pay only in proportion to the 
amount of it which they employ. 

The management of the Bank of 
Scotland is veS»d in a governor, deputy- 
gov'emor, twelve ordinaiy and twelve ex- 
traordinary directors. They are chosen 
every year by the stockholders 
having 250/. of stock or upwards. The 
management of the various branches, 
which are opened in all the principal 
towns in Scotland, b confided to cashiers 
or agents. 

The Royal Bank of Scotland had at first 
a capital <^ 160,000/., which has since 
been increased to 2,000,000/. The system 
of business adopted by this establishment, 
and by the British Linen Company, is the 
same as ihaX of die Bank of Scotland, 
which has already been described. 

The act of 1708, which restrained any 
association having more than six part- 



ners from issuing notes pavable to bearer, 
did not extend to Scotland, where bank- 
ing companies, with numerous partners 
dealing on a joint^tock, have long 
existed. *' There is no limitation upon 
the number of partners of which a bank- 
ing company in Scotland may consist" — 
'* The partners of all banking companies 
are bound, jointly and sevendly, so thai 
each partner is liable, to the whole extent 
of his fortune, for the whole debts of the 
oompanv. A creditor in Scotland is em- 
powered to attach the real and heritable, 
as well as the personal estate of his 
debtor, for payment of personal debts, 
among which may be classed debts due by 
bills and promissory notes ; and recourse 
may be had, for the purpose of procuring 
payment, to each description of property 
at the same time.'' — {Commont^ Committee 
OH Scotch Bankg, 1826.) 

In 1793 and 1825, when so many bank- 
ruptcies took place among country bankers 
in England, not one Scotch bank &iled 
to make good its engagements. The 
Lords* Committee on Scotch Banks, in 
182G, reported that ** the banks of Sco^ 
land, whether chartered or joint-stock 
companies, or private establishments, have 
for more than a century exhibited a stabi- 
lity which the committee believe to be 
unexampled in the history of banking; 
that they supported themselves from 1797 
to 1812 without any protection from the 
restrictions by which the Bank of Eng- 
land and that of Ireland were relieved 
from cash payments ; that there was litUe 
demand for gold during the late emlxu^ 
rassments in the circulation ; and that in 
the whole period of their establishment 
there are not more than two or three in- 
stances of bankruptcy, and as, during the 
whole of this period, a large portion of 
their issues consisted almost entirely of 
notes not exceeduig 1/. or l/. 1«., there is 
the strongest reason for concluding, that 
as &r as respects the banks of Scotland, 
the issue of paper of that description has 
been found compatible with the highest 
degree of solidity." In another respect 
the law which regulates the system of 
banking in Scotland differs from that in 
forc^ in England. The act of 1826, which 
put an end to the circulation of notes 
under 5/., does not extend to Scotland, 



BANS. 



[280^ 



BANK. 



virhere a considerable part of the circd- 
lating medium of the country is composed 
of notes of 1/. value. The 9 Geo. IV. c. 
65, prohibits the introduction of Scotch 
notes under 5l, into Ehigland. 

AH banking establislmientB in Scotland 
take in deposits and aUow interest upon 
very small sums lodged with them, a fact 
which may account for the small number 
of sayings' btmks in that part of the king- 
dom. The interest allowed varies ac- 
cording to the current market-rate. The 
rate has sometimes been as high as 4 per 
cent, and as low as 2 per cent. There is 
said to be a sort of understanding that less 
than 5/. shall not be paid in or drawn out ; 
but the projected Dunedin* bank proposes 
to pay or receive any sums, however 
small, charging only a ** clerking fee " of 
4«. 2d. on each hundred transactions. 
This bank is intended to command the 
agency of the Scottish joint-stock banks, 
and will not have branches. The Bank 
of Scotland about the middle of 1844 
resolved not to allow interest upon cash 
deposited with them, until it has been at 
least a month in their possession. It is 
stated in the Report of the Committee of 
the House of Commons of 1826, to which 
the subject of banking in Scotland and 
Ireland was referred, that the ag^egate 
amount of the simis deposited with the 
Scotch banks was then from twenty to 
twenty-one millions, and there is reason 
ibr believing that the sum has since been 
greatly increased. It appeared from the 
inquiries of the committee just mentioned, 
that about one-half of the depositors in 
Scotch banks are persons in the same rank 
and station as the depositors in savings' 
banks in England and Ireland. 

All the chartered and private banks in 
Scotland have agents in London upon 
whom they draw bills, but their notes are 
not made payable except in Scotland. 

There are at present (September, 1844) 
twenty joint-stock banks in Scotland, in- 
cluding the three chartered companies. 
The greater part of the Scotch banks have 
branches in connexion with the principal 
establishment, each branch beinp managed 
bv an agent acting under the mimediate 
directions of his employers, and giving 

* Gaelic name for Edinburgh. 



security to them for his conduct. Th« 
Bank of Scotland has 33 branches; the 
British Linen Company 44 branches: 
the Commercial Bank 53 ; and the total 
number of branch banks established in 
Scotland is 313, having been 133 in 
1826. Two banks have upwards of 1500 
partners. 

The Scotch bankers have a practice 
which is rigorously adhered to, of ex* 
changing each other's notes four times a 
week and immediately paying ^e ba- 
lances. For that purpose each bank has 
an agent in Edinburgh, by whom this 
arrangement is conducted. The balances 
are paid by bills at ten days' date on 
London. The state of these balances is 
looked at with great attention t if any- 
thing at all wrong in the conduct of a 
bank were thereby indicated, the others 
would instantly interfere and force the 
party to alter its proceedings. This course 
has proved efficient in guarding against 
any over-issue of bank notes, and in pre- 
venting the consequent depreciation of 
their value. The plan of periodically ex- 
chan^ng notes with each other is par- 
tially acted upon in some districts in Eng- 
land. The projectors of the Dunedin 
propose to reduce the exchange with 
London from twenty days to eleven. 

It is the intention of the Government 
at an early period to deal with the ques- 
tion of banking in Scotland and Ireland, 
and it is even said that an attempt will 
be made to assimilate the currency to 
that of England. 

In August, 1844, the bank circulation 
of the United Kingdom was as follows :— 

England. £ X 

Bank of England 21,448,000 
Private Banks 4,624, 1 79 

Joint-Stock Banks 3,340,326 

2M12,505 

Scotland. 
Chartered, Private, and 
Joint-Stock Banks . . . 2,903,322 

Ireland. 
Bank of Ireland 3,440,700 
Private and Joint- 
Stock Banks 1,974,284 



5,414,98ft 



Total 37,730,811 
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Sustem cf Banking in the United 
f cf America, — The banking bnd- 
{ rollowed in the United l^tes of 
ica to a very great extent ; and, as 
Is some of its principles, upon a 
1 which rec^uires notice. The first 
in the United States was that of 

America, established by the old 
ess in 1781, and afterwards con- 

brthe State of Pennsylvania. In 
I Bank of the United States was in* 
-ated by Congress, with a capital of 
illion dollars, in shares of 400 dol- 
f which one-fourth was required to 
id in gold and silver^ and three- 
s in public stock. Tlie principal 
of the corporation was in Phila- 
a, and branches were established in 
places. When this bank was first 
shed, the whole number of banks in 
lion was only twelve, whose autho- 
»pital was nearly nineteen million 
u In 1811, when the first charter 
d, the number of banks had in- 
1 to fifty-nine, whose capital rather 
ed .52^ million dollars. The 
r was not renewed; but almost 

banks in the Union having failed 
.4, a second Bank of the United 
was chartered in 1816 for twenty 

Its capital was thirty-five millions 
lars, in shares of 100 dollars each, 
ipital was subscribed in specie and 
in the same proportion as in the 
ink, and the stock the bank might 

the rate of two million dollars a 

One-fifth of the shares was sub- 
. by the government. The ma- 
ent was confided to twenty-five 
rs, who were stockholders ; five of 
mber were annually nominated by 
*esident of the United States, and 
t were elected by the stockholders, 
lestion of re-chartering this bank 
)lently opposed, and in 1833 Gene- 
ikson, then President, removed the 
ment deposits from ihe bank. In 
I further blow was aimed at its 
by a Treasury circular directing 
le deposits of money on account of 
3lic land sales should be paid in 
The charter expiring in 183G, 
ik was then dissolved, after ineffec- 
terapts of both Houses of two suc- 

Congrcsses to counteract the oppo- 



sition of the President and to renew its 
charter. The bank is now merely a bank 
of the State of Pennsylvania. The num- 
ber of banks in the States at difierent 
periods during the last half-century is 
shown in the following table : — 

No. of Banks. Capital authoruied. 

Dollan. 



1792 


12 


18,935,000 


1801 


33 


33,550,000 


1811 


89 


52,610,101 


1820 


368 


137,210,611 


1830 


330 


145,191,668 


1838 


679 


317,636,778 



The number of banks and branches in 
January, 1840, was 800, having been 840 
on the 1st of January, 1839 ; and the whole 
bank capital in 1840 was 323,000,000 dol- 
lars. In 1837 and 1839 there was a 
general suspension of specie payments by 
tiie banks throughout the Union. The 
suspension in 1839 was commenced on 
the 9th of October by the United States 
Bank of Pennsylvania. The total number 
of banks then in the Union was 959, or, de- 
ducting 109 branches, 850. Of this latter 
number 343 entirely suspended ; 62 sus- 
pended in part; 56 failed or were dis- 
continued ; 498 did not suspend ; and 48 
of those which had suspended resumed 
specie payments by Januair, 1840. 

It may well be imagined that so great 
and rapid an extension of the banking 
business could not have arisen altogether 
from the wants of the community, but 
must have been based upon a spirit of 
speculation adverse to its interests. It is 
therefore not surprising that shortly after 
the war broke out between the United 
States and this country in 1812, a great 
portion of the banks, including all south 
and west of New England, were obliged 
to suspend their specie payments. For 
adopting this measure the American 
bankers could not adduce the same reason 
as that which led to the Restriction Act 
in England in 1 797 * they must have been 
placed in so unfavourable a position solely 
through the ruinous competition which 
had led each of them to force as large an 
amount of its notes upon the public as 
possible. By this means the precious 
metals were in a manner forced out of 
the country; and when the war broke 
out, and con^dence V^^\i\o\^^d^e&A^ 
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the bankers were wholly unprepared for 
the change. 

The dissolation of the United States 
Bank in 1811 bad favoured this short- 
sighted policy of private bankers, by 
widening the sphere of their business, 
without adding in any way to their means 
of conducting it On the contrary, a very 
large proportion of the stock of the United 
States Bank, having been held by foreign- 
ers, was remitted abroad, and this being a 
remittance suddenly called for out of Sie 
ordinary course of commerce, was in 
great part effected by the exportation of 
9xe precious metals. The suppression of 
the United States Bank had been attended 
by the further consequence of calling new 
banking establishments into action in 
order to fill the chasm. In the four years 
from January 1, 1811, to January 1, 
1815, no fewer than 120 new banks were 
chartered, with nominal capitals amount- 
ing in the aggregate to forty millions of 
dollars. 

During the general suspension of specie 
payments in me United States, in. 1812, 
the paper currency was increased about 
fifty per cent., and its value was depre- 
ciated on the average about twenty per 
cent as compared with bullion. 

It was not until after the organization 
of the New Bank of the United States, 
in January, 1S17, that delegates from the 
banks in the principal commercial states 
having met at Philadelphia to consider 
of the circumstances in which their esta- 
blishments were placed, determined upon 
simultaneously resuming payments in 
specie, a measure greatly assbted by the 
importation of a large amount of bullion 
by the newly-established public bank. 

This course was followed by such a 
contraction of their issues on the part of 
private bankers as occasioned great and 
wide-spread commercial distress. Debts 
contracted in the depreciated currency 
became suddenly payable at its par value, 
while the facilities usually obtamed fh)m 
the bankers for their liquidation were as 
suddenly stopped by a refusal of discounts. 
It is at such moments as these, when the 
returning good sense of a people leads 
them to restore the soundness of their 
cwrrencj, that the full evils of a depar- 
ture from true principles are felt. \3^ 



to a certain point the depreciation uf 
the currency may be, and frequently i^, 
accompanied by a delusive show of pros> 
perity, but which is sure in the end tc 
nave all its fallacy revealed. Mr. Gal- 
latin states that the number of banks that 
failed between 1811 and 1830, in different 
parts of the Union, was 165, which had 
possessed capitals to the amount in the 
aggregate of near thirty millions of dol- 
lars. In some of these cases the loss fell 
for the greatest part upon the holders of 
bank-notes and on depositors ; the stock- 
holders had ** paid for their shares in their 
own promissory notes, which remaining 
in the hands of the bank they afterwards 
redeemed by delivering up to be cancelled 
the stock in their names, and thus suffered 
no loss." 

With one solitary exception — that of 
the bank of the late Mr. Girard in Phila- 
delphia — all the private banks established 
in tiie United States are joint-stock com- 
panies incorporated by law, with fixed 
capitals, to the extent of wMch only the 
stockholders are in most cases respimsible. 
The business of all consists in receiving 
deposits, discounting mercantile bills, 
lending money on security, and issuing 
notes. 

The legislatures of several of the states 
have endeavoured to provide for the pru- 
dent management of the banks by limit- 
ing the amount of their issues in propor- 
tion to their capitals, requiring iSasX not 
less than a certain proportion (generally 
50 per cent) of their nominal capitaU 
shall be actually paid up in gold oi 
silver, and existing in their vaults, before 
they begin business, and by rendering 
the directors of each bank personally re- 
sponsible for the consequences of break- 
ing these and other rules formed for the 
protection of the public. But Professor 
Tucker, writing m 1839, says that the 
preliminary condition was evaded "by 
means of specie temporarily borrowed 
of other banks for the purpose,*' and that 
the capital of nearly all the banks is in 
great part nominal. 

In Massachusetts the banks are re- 
strained teom issuing notes for a less sum 
than one dollar. The states of Penn- 
sylvania, Maryland, and Virginia have 
^ forbidden the issue of notes of a lower de- 
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aominatioii than fiye dollan. All notei 
are payable in tpeeie ; and if such pay- 
ment l>e refused, the bank is liable to pay 
the holder damages at the rate of 34 per 
cent, per annum for the time payment is 
refosed or delayed. The baukiug system 
of Massachusetts has been much extolled, 
and in particular the banks of the town 
of Boston have been held up as models 
for imitation. 

In New Toric, Maryland, and some 
other of the states, tli^ charter of a bank 
is forftited from the moment that it re- 
fuses to pay its notes or deposits in specie. 

The ezcessiye number of banks m the 
New Eni^and States (in 1838 there were 
321 out of 821 in the whole Union), 
and the consequent excessive competi- 
tion, leads to acts and devices for the 
purpose of engrossing a larger share of 
the circulation, which is iigurious to the 
public and places the banks in great 
danger. 

Of the banks in the State of Rhode 
Island, which were 60 in number in 1838, 
Professor Tucker remarks: — " Many have 
perhaps but one salaried officer, a cashier, 
whose annual stipend ranges from 300 to 
600 dollars : indeed many of its bankers 
can be regarded as little more than 
cashiers and book-keepers for particular 
uiann&ctories." 

There are twenty incorporated banks 
in the dty of New York, some of which 
|iaid a bonus to the state for their acts of 
moorporation. Their capitals amount to 
twelve nuUions of dollars. All the banks 
existing in New York issue notes for one 
dollar and upwards. All the banks dis- 
count mercantile bills. No interest is 
allowed on deposits; and in fact, the 
activity of the trade of the city is so 
great m comparison with the capitals of 
me merchants, that deposits for such a 
length of time as would justify the pay- 
ment of interest are unknown. 

An Act was passed by the le^lature 
of the state of New York, in Apnl, 1829, 
called the * Safety Fund Act,' to the pro- 
lusions of which *' all monied corporations 
thereafter to be created or renewed are 
subjected." Under one of its provisions, 
every such corporation is obliged, on the 
Ist of January in each year, to pay to 
the treasurer of the state one-half or one 



per cent., at the option of the managers^ 
on the amount of the capital stock of the 
bank, and to continue such payment until 
three per cent in the whole shall be paid : 
this fimd to remain perpetual in the hands 
of the treasurer, and to be solely appro- 
priated to the payment of the debts of 
such hanking corporations as may become 
insolvent In the meanwhile the pro- 
portion of interest arising fhnn its pay* 
ments is carried to the credit of each 
bank, after providing for the payment of 
salaries to certain commissioners who are 
appointed to investigate at least four times 
in every year the affiurs of each banking 
corporation in the state. These commis- 
sioners are invested with extensive powers 
to examine the officers of the banks upon 
oaA, to inspect the books, &c They are 
empowered to visit the banks subject to 
the act, and to arrest the business of an^ 
bank discovered to be insolvent, by apph" 
cation to the court of chancery. The 
investigations of the commissioners into 
^e state of any bank can be made oftener 
than once a quarter on the joint applica- 
tion of any three banks, (jommissioners 
for inspecting the condition of the banks 
have b«en appmuted by the legislatures of 
Vermont, Mame, New Hampshire, Con- 
necticut, and Rhode Island. But they 
have not adopted the Safety Fund scheme, 
which has practically afforded no security 
against suspension ; and in 1837 the gene- 
ral suspension of specie payments began in 
the state of New York, the only state in 
which the system then prevailed. Ckmi- 
paring ninety Safety Fund banks in the 
state of New York, with the banks of 
Pennsylvania, it was found in 1837, that 
the proportion of specie in circulation 
was 25 per cent for the New York 
banks, and 22 per cent, for the Penn- 
sylvania banks, but in their banking 
operations the Pennsylvania banks had 
been decidedly most prudent Eight New 
York banks, not subjected to the Safety 
Fund law, had specie in proportion to 
their circulation, to the amount of 45 per 
cent 

In all cases where, from the date o: 
their incorporation, and the determination 
of the directors of any bank not to bring 
themselves under the provisions of this 
act, they do nol coii\f&roXfc v^^^^^^saSk^^ 
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PtmA, ihdae direclon are held penonally 
lUble to the full extent of oil loasee 
which the shareholders or creditors or 
the bank onder their charge maj aiutiuo 
b; reSHiD of their departure m>m the 
coarse of laanageDjent prescribed bf their 
act of iDcorporation- 

In providuig fbr the patymeDt of notei 
ID specie, the legislatures have not iDsisted 
that the c<na of the United Stales shall 
alone be nsed ; and it has been the prac- 
tice to adopt a schedule of prices at which 
the coins of diffisrent countries shall be 
considered good tender of payment. 

In Jnlj, 1B3S, a lav vas passed which 
gives to partneis in btnbing sssocialionB 
a limited responubility, on condition of 
their depositing secnrities, to the amonnl 
of the notes issued. 

BANKRUPT (ianTHe-nraiia-, a bank- 
rupt, and banqae-raule, benkmplig — from 
bwiau, the ttble or coonler of a trades- 
loan, and ruphu, broken] is a merehani 
or trader whose property and effects, on 
his becoming insolvent, are distributed 
among Ms creditors, under that system of 
statutory regulations called the Bankrupt 
liwB. These laws, which originated m 
England with the statute 34 & 35 Henry 
VIII. c 4, were first munly directed 
against the frauds of traders, who ac- 
qoired the merchandise and goods of 
others, and then fled to foreign oountries, 
or lived in extravagance, and eluded and 
defrauded their creditors. The bank- 
rupt was consequently treated as a crimi- 
nal ofiender; and until within a f^w 
years, the not duly surrendering his 
property under a commission of bauk- 
ruptoy, when summoned, was a capital 
felony. The bankrupt laws are now, and 
have for some time past, been regarded 
as a system of legislation, having the 
double object of enforcing a complete 
discovery and equitable distribution of 
the property and effects of an insolvent 
trader, and of conferring on the trader the 
reciprocal advantage of security of person 
aud a discbarge from all ftitnre claims of 
bis creditors. These laws were till lately 
spread over a voluminous accumulation 
of Etatntes, referring to and depending on 
each other, ind o^n creating confusion 
and iDcouvenience from their diffiise and 
eoairadiebtij pmy'moDS, These Btauies 



were, under the aaspinea of Lord Etdna, 
repealed, and their proviaions altered ana 
consolidated into the 6 Geo. IT. c. 16, 
which introduced important sltera^ni 
and aimplifleMions. 

The I & 3 William IV. e. 56, tnatti' 
tuting '* theCourt of Baokmptcy," mate- 
rially changed the mode of admiuistia* 
tion of this law; it entirely removed the 
jurisdiction in thi; first instance in coses 
of bankruptcy from the Court of Chaa- 
oery to the new Court of Banliruptcy, 
reai^rving only an appeal from the Judges 
of that court to the Lord Chancellor, 
as to matters of Uw and equity and 
questions of evidence. Instead of the 
commission under the Groat Seal, which 
formerly issued to a certain number of 
barristers-at-law who were permanent 
"Commiasioners of [1ankrupt,"the kbove 
Act substituted a jEof of bankruptcy; and 
other importaot iterations were bIho Id- 
troduced. 

These statutes, however, uded bj 
several subsequent acts, have proved 
inadequate to the protection of mercan- 
tile credit, and the great hulk of bank- 
rupt assets, leaving very small dtvidenda 
to creditors, were found to disappear bj 
the concealment of property, colourable 
sales, secret transfers, and other fraudu- 
lent devices. In consequence, the state 
of this branch of the insolvent laws con- 
tinued to be sedulously pressed on the 
attention of parliameut by the leading 
merchants of London and Manchester, 
and the result of their urgent represent- 
ations of the immense losses the trading 
world annually suffered (fifig milliimtptT 
annum was the alleged amount) from 
unprineipied bankruptcies, has been the 
"Bankrupt Consolidation Act, 1S49." 
The new act commenced October 1st, 
IB48, and effects very marked improve- 

Among the amendments of the Act 
the following may be diatmctty enume- 
rated. I. Those relating to insolvent 
debtors, which facilitate aa honest sur- 
render of their property. S. Those 
relating to creditor^ which increase 
their control over the persons or pro- 
perty of their debtors. Lastly, provi- 
a\miftW>uiowa«e the general efficiency 
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ing its primary jorisdictioD, and tliereby 
saving the delay and expense of appeals 
to the Lord Chancellor. 

The improvement in the law effected 
by the Consolidation Act relating to the 
conduct of debtors, is probably of greater 
importance to society and the morality 
of trade, than any other portion of it. 
For the first time, a broad distinction 
has been drawn by law between honest 
and fraudulent debtors. 

Traders who at an early period of 
their insolvency place their affairs before 
their creditors, and obtain their assent 
(in one case of three-fifths, and in an- 
other of six-sevenths, in number and 
value) to such proposals as they are 
able to make, can obtain protection for 
their persons, and can wind up their 
affairs either by trustees, without the 
interference of the Court, or under the 
control of the Couil, with the aid of an 
official assignee ; but in either case with- 
out the stigma of bankruptcy, or having 
their a&irs revealed in open court If, 
however, bankruptey cannot be avoided, 
then, after hearing the case and judging 
of the conduct of the bankrupt during 
his examination, it is left to the Com- 
missioners of the Court to grant either a 
first-class certificate, which declares the 
trader's inability to pay his debts has 
arisen from misfortune only, or a second- 
class, in which it is d.eclared to have 
arisen partly from misfortmie; or a third- 
class, in which it is declared not to have 
arisBU from misfortune. These provi- 
sions, it has been anticipated, \nll be 
sufificient to induce in many cases a 
much earlier surrender of property to 
creditors than has been heretofore prac- 
tised, and will also relieve an unfortu- 
nate man, driven by a vindictive creditor, 
from that disgrace which has attached 
indiscriminately to all. 

A complete exposition of the new Act, 
with tM tiie decisions on the provisions 
of those it has consolidated, and the 
explanation of the forms of procedure, 
belong to works that treat specially of 
I^al matters. But viewed as a mode of 
settling the claims of creditors against 
their &btors, the bankrupt law of Eng- 
land }B an important subject in our pub- 
lic economy. 



The first peculiarity in the bankrupt 
laws is, that only those persons can hav« 
the benefit of them who are particularly 
described, namely, bankers, brokers, and 
persons using the trade or profession of a 
scrivener, receiving other men*s moneys 
or estate into their trust or custody ; and 
persons insuring ships, or their freight, 
or other matters, against perils of the 
sea ; warehousemen, wharfiiigers, pack** 
ers, builders, carpenters, shipwrights, 
victuallers, keepers of inns, taverus, 
hotels, or coffee-houses, dyers, printers, 
bleachers, fullers, calenderers, cattle or 
sheep salesmen, livery-stable keepers, 
coach proprietors, carriers, ship-owners, 
auctioneers, apothecaries, market-gar« 
deners, cowkeepers, brickmakers, alumt 
makers, lime-burners, millers, and all 
persons using the trade of merchandise 
by way of bargaining, exchange, barter* 
ing, conmiission, consignment, or other« 
wise in gross or by retail ; and all persons 
who, either for themselves or as agents 
or factors for others, seek their living by 
buying and selling, or by buying or letting 
for hire, or by the workmanship of goods 
or commodities, shall be deemed traders 
liable to become bankrupts; provided that 
no farmer, grazier, common labourer or 
workman for hire, receiver-geuerul of 
the taxes, or member of or subscriber to 
any incorporated conunercial or trading 
companieH, established by charter or act 
of parliament, shall be deemed, as such, 
a trader liable, by virtue of that act, to 
become bankrupt. Other persons, who 
might with as good reason claim tlie 
benefit of being made bankrupts, must 
be satit»fied with the relief that they can 
obtain as non'traders under the insolvent 
acts. 

In order that a man shall become liable 
to be made a bankrupt, he must commit, 
as it is termed, an act of bankruptey. 

These acts are of two sorts: first, those 
which are only acts of bankruptcy when 
done with intent to defeat or delay his 
creditors; secondly, certain acts which 
have that effect without reference to any 
intention. With respect to the first class 
it is enacted, that if any such trader shall 
depart this realm, or being out of this 
realm shaW lemaVxi «^t^^<\) «n ^^^-^-^a^ 
from bia d'«fe\\\ii!g-\LO\)A&) Qt <j}CaKw>a» 
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absent himseif, or begin to keep his 
house, or suffer himself to be arrested, 
or his goods, monej, or chattels to be 
attached or sequestrated, or taken in 
execution, or make any fraudulent grant 
or conveyance of any of his lands, tene- 
ments, goods, or chattels, or make any 
fraudulent surrender of any of his copy- 
hold lands or tenem^its, or make any 
fraudulent gift, delivery, or transfer of 
any of his goods or chattels ; every such 
trader doing, suffering, procuring, exe- 
cuting, permitting, makmg, or causing 
to be made, any of the acts, deeds, or 
matters aforesaid, with intent to defeat 
or delay his creditors^ shall be deemed 
thereby to have committed an act of 
bankruptey* 

The acts here enumerated have refer- 
ence to a trader^s intention to defeat and 
delay his creditors; and if such intention 
is legally established, he may, by virtue 
of such acts, be made a bankrupt. The 
word realm means the jurisdiction of the 
courts of England, and therefore depart- 
ing to Ireland or Scotland, or a British 
colony, which are out of such jurisdiction, 
may constitute an act of bankruptcy. 

As to a trader being arrested for a 
debt, this is only an act of bankruptcy in 
itself when he can pay the debt, but pre- 
fers going to prison with a view to defeat 
his general creditors. A compulsory going 
to prison under an arrest is only an act 
of bankruptey when the imprisonment 
endures twenty-one days, as mentioned 
hereafter. It is also an act of bankruptey 
if a man keep out of the way with intent 
to defeat and delay his creditors, in con- 
sequence of which he is outlawed for 
want of due appearance to legal process. 

An assignment by deed of all a trader's 
effecte to trustees for the b^iefit of all his 
creditors is legally an act of bankruptcy. 
But if all the creditors (as often happens) 
assent to and sign such an instrument, it 
becomes valid, for they have all agreed 
not to consider it an act of bankruptey. 
And such an assignment shall not be 
deemed an act of bimkruptey unless a fiat 
issue against the trader within six calen- 
dar months from the execution of such 
arrangement by such trader; provided 
the assignment be executed by every 
truaiee wkbia fifteen dnys from tbe date 
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of the execution by the trader, and the 
execution is attested and publicly notified 
in the manner pointed out by the statute. 

Generally when a trader makes over or 
parts with any portion of his property, it 
depends on the circumstances in which 
he then is, and to the intention^ as shown 
by those circumstances and the nature of 
the transfer, whether it shall be consi- 
dered an act of bankruptey or not. 
Voluntary transfers of his property, par- 
ticularly if he is in embarrassed circum- 
stances, are presumptive evidence of an 
intention to defeat or delay his cmtitors 
or some of them, and are therefore acts 
of bankruptey. 

The acts of bankruptcy above enume- 
rated depend upon the txader's intention 
in doing the act* The following are the 
acts which constitute acts of bankruptey 
whether done with or without an inten- 
tion to defeat or delay creditors. 

If any trader, having been arrested or 
committed to prison for debt, or on any 
attachment for non-payment of money, 
shall upon such or any other arrest ur 
commitment for debt, or non-payment of 
money, or upon any detention for debt, 
lie in prison for twenty-one days, or hav- 
ing been arrested or committed to prison 
for any other cause, shall lie in prison 
for twenty-one days after any detainer 
for debt lodged agaiust him and not 
discharged, every such trader shall be 
thereby deemed to have committed an 
act of bankruptey: or if any such trader 
having been arrested, committed, or de- 
tained for debt, shall escape, every such 
trader shall be deemed thereby to have 
committed an act of bankruptcy from 
the time of such arrest, conmiitment, or 
detention. 

The bankrupt law does not make the 
mere circumstance of being arrested an 
act of bankruptey, except when a trader 
suffers himself to be arrested for a debt 
not due, or a debt which he is able to 
pay, as above stated. The presumption 
of insolvency only arises from the iact 
of lying in prison twenty-one days with- 
out being able to procure bail, or of es- 
caping out of prison to avoid payment of 
the debt. 

"\3ii^et VVvfe t\^\Kw,Tsa effectual provi- 
CAOU ^tA xnaA<^ icrt csoslic^cmi^ «a. V^x^sa^ 
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debtor ^ho believed himself inaolYent, 
tohintarily to mbjeot himself to the 
bankrupt Uiw, and thereby to produoe an 
equal distribution of his property amoof^ 
his creditors. To r^siedy this defect, it 
was provided by 6 Geo. IV. c 16, § 6, 
and eontinoed by 5 & 6 Vict. c< 122, § 22, 
that if a trader file with the secretary of 
bankraptB a declaratiim of his insolvency, 
signed by himself, and attested by an 
attorney, the secretary of bankrupts shall 
sign a memorandum which shall autho* 
rise the insertion in the QoMette of such 
declaration, and such declaration shall 
then become an act of bankruptcy ; but 
the fiai upon it must issue within two 
months after filing the declaration. 

In addition to &e above acts of bank- 
ruptcy, the circumstance of a debtor filing 
a petition for his discharge imder the In- 
solvent Debtors* Act is by the statute 7 
Geo. IV. c 57, declared an act of bank- 
ruptcy, on which a fitU may be issued. 
And by 7 & 8 Vict c. 96, § 41, the 
Lord Chancellor may issue 9, fiat against 
a trader upon his petition made to the 
Lord Chancellor, when such tnuier has 
filed a declaration of insolvenry in the 
manner and form prescribed b}' the sta- 
tute in that case made and provided re- 
lating to bankrupts. 

When the creditor of any trader has 
made an affidavit of his debt in the 
proper court, and of his having delivered 
a written account of such debt, and de- 
manded payment thereof from his debtor, 
the court may summon the debtor and 
require him to say whether he admits 
the demand or not, but he is also allowed 
to make a de^>o8ition upon oath in writing 
that he believes he has a good defence to 
such demand, or to some part thereof, 
which he must specify. If the trader 
does not appear on such summons, or 
shall appear and refuse to admit the de- 
mand, and not make such deposition as 
above mentioned, in such case if he does 
not pay or compound the debt within 
seven days, or give security for its pay- 
ment, he shall be considered to have 
committed an act of bankruptcy. If the 
trader admits the debt, he must pay or 
compound or secure it within the time 
fixed ; otherwise be wiJJ be adjudged to 
h^ve eammitted an act of baakrnptcy. 



As tmders who are members of par*' 
liament are not liable to personal arrest 
fdr debt during the time of privilege, 
sonte iq>eeiid provisions were requisite tia 
to acts of bai^ruptcy committed by such 
persons. Aoeordingly, § 9 of the bank* 
rupt act, 6 Geo. IV. c 16, provides that 
if any trader having privil^ of parlia^ 
ment commit any of the before-mentioned 
acts of bankruptcy, a commission (fiat) 
of bankruptcy may issue against him, 
and the commissioners and all other per« 
sons acting under the fiat, may proceed 
as against other bankrupts; but such 
trader shall not be subject to be arrested 
during the time of privilege, except in 
cases made felony by the bankrupt law. 
By the 62 Geo. III. c 144, whenever a 
member shall be found and declared a 
bankrupt, he shall be for twelve months 
incapable of sitting and voting. At the 
expiration of twelve months the bank* 
ruptcy must be certified to the Speaker, 
uid the election of the member is void, 
unless the fiat be superseded or the cre« 
ditors paid in full. There is no legal 
obstacle to a bankrupt retaining his seat 
in the interval, unless the fact of the 
bankruptcy be brought before the notice 
of the House by petition; and if any 
decree or order of a Court of Equity or 
Bankruptcy shall have been pronounced, 
ordering any such trader, having privi- 
lege of parliament, to pay money, and 
such trader shall disobey the same, the 
person entitled to receive it may apfdy 
to the court to fix a peremptory day for 
the payment : and if such trader shall 
then neglect to pay the same, he sluli 
be deenied to have eranmitted an act of 
bankruptcy; and any of his creditors 
may sue out a fiat, and proceed as against 
other bankrupts. 

The above are the various and the 
only acts which, before the passing of 5 
& 6 Vict. c. 122, rendered a trader 
liable to a fiat of bankruptcy ; but by 
this statute, the provisions of which have 
been continued by the Consolidation Act 
of 1849, an act of bankruptcy is also 
conunitted when a trader neglects pay- 
ing, securing, or compounding a judg- 
ment debt, upon which xVvei'^\eJv&L\}£TusL<^^ 
sue out execution (^% W^\ a\wi VL a. Xxa^T 
disobeys an OTdei ol an^ c»^axt q1 «kQ^Vi> 
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or order in bankruptcy or lunacy, for 
payment of money on a peremptory day 
filled (§ 21). No other acts, however 
strongly they may indicate insolyency or 
fraudulent intention in the trader, are 
sufficient to render him a bankrupt. The 
act of bankruptcy may be committed 
after a trader has ceased trading ; for so 
long as his trading debts remain unpaid, 
he is amenable to the law of bankruptcy. 
The debt, however, on which the fiat is 
grounded must of course be one which 
was contracted during the period of his 
trading. 

The liability to be made a bankrupt 
appears from what has been stated to be 
capable either of being a benefit or an 
injury to the bankrupt. If he is insol- 
vent, it is for his benefit that his cre- 
ditors should have his property equally 
distributed among them, and it is for his 
own benefit that he should be released 
from all further claims. It may be an 
injury, if he has a profitable business, 
the value of which depends on its not 
being disturbed ; for by conmiitting an 
act of bankruptcy, and being under a 
temporary disability to meet his engage- 
ments, he is liable to have all- his pro- 
perty sold for the purpose of being dis- 
tributed among his creditors. Such 
forced sales often realise very little, and 
never produce the full value of a pro- 
perty^ By such a sale what is called a 
business is totally destroyed. An act of 
bankruptcy may, therefore, rum a man 
who would be able to satisfy all his cre- 
ditors if his property had not been sold. 
The injury which a man may sustaiu by 
being made a bankrupt, or even having 
proceedings commenced against him 
vnder the bankrupt act, has been ad- 
mitted, and doubtless given rise to the 
provisions of the 12 &, 13 Vict, c 106, 
for effecting a private arrangement, 
either by deed or under the control of 
the Court. 

Under 6 Gko. IV. c. 16, the debt of 
the petitioning creditor, if there was 
only one who petitioned, was required to 
be 100/.; if two, 150/.; if three or more, 
200/. By the new act the petitioning 
creditor's debt must be 50/. or upwards; 
if two creditors petition, their joint debts 
most be 70/,; or if thjree, 100[. 



The first step of the petitioning ere<« 
ditor is to ascertain, by a search at the 
Bankrupt Office, tiiat no proceedings 
have been previously taken for issuing a 
/iai against the trader. He then takes 
oath as to the amount of his debt^ and 
his belief that the trader has c<Nnmitted 
an act of bankruptcy, and th^i executes 
a bond in the sum of 200/., binding him- 
self to prove his debt-, either before the 
commissioners or on any trial at law, 
should the fiat be contested; and also to 
prove that the trader has conmiitted an 
act of bankruptcy, and to proceed on the 
Jiai, An entry is made in an official 
book, called the *' Docket Book," and 
the petitioning creditor is then said to 
have *' struck a docket'* against the 
trader. A trader against whom a Jiai 
has issued may be arrested on proof to 
the court that there is probable cause for 
believing that he is about to quit Engi 
land, or to conceal his goods with intent 
to defraud his creditors ; but any person 
so arrested may apply for his discharge 
forthwith. 

If the petitioning creditor fails in 
proving the matters which he undertakes 
to prove by his bond, and if it appears 
that the fiat was taken out fraudulently 
or maliciously, the court may, on the 
petition of the trader, eicamine the mat- 
ter, and order satisfaction to be made to 
the trader ; and for that purpose may 
assign the bond to the trader, who may 
sue the petitioning creditor thereon in 
his own name. The assignment of the 
bond is in such case conclusive evidence 
of malice against the petitioning creditor; 
and the injured trader may also, if he 
please, bring a special action for mali- 
ciously suing out the fi€U, in which he 
may recover more considerable damages 
than the mere penalty which could alone 
be recovered in an action on the bond. 
An act of bankruptcy concerted between 
the bankrupt and one of his creditors 
does not render the,fiat invalid. 

Before the 1 & 2 Will. IV. c. 56, § 
12, which abolished conomissions, and 
substituted ^/« of bankruptcy, the Lord 
Chancellor used, by a commission under 
the Great Seal, to appoint such persors 
as to him seemed fit, who, by virtue of 
\ \.\i'&>wcSiirx^\. «aX& vcl^ q1 tke commission^ 
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Iiad Mrthority to diapoee of the paraon 
«iid property of the bankrupt for the 
4ulTaiita«e of his ereditora. The act 1 & 
2 WiU. 1 Y. c« 50, oonatitatiiig tiie Bank- 
fuptejr Coart, aubatitated a aimple fiat 
iot the eommiaBion under the Great Seal, 
and the JUii has been aaperaeded by a 
petition for an adjudication of bankrupt- 
cy willKMit/Sdrf, by 18 & 13 Vict. c. 106, 
§89. 

Upon proof being made, either before 
the Court of Bankruptcy or the dicftrict 
«ourt, of the petitioning credito^*8 debt, 
tlie trading of the bankrupt, and of an 
act of badmiptey of the nature before 
-deacribed, the court formally adjudsee 
the trader to be a bankrupt The trader 
adjudged a bankrupt is to have notice 
theredT before the adjudication la adver- 
tiaedy and ia to be allowed aeven daya to 
fibow ^auae againat the acyudication; 
and if the petitioning ereditor'a debt, the 
trading, or the act of bankruptcy, appear 
inanfficient, the adjudication will be an- 
nulled. Before the paaaing of 6 Gko. 
IV., the trader «ould at any time diapute 
the validitpr of the eommiaaion by bring- 
ing an action againat the aaaigneea ; but 
by that atatute the power of doing ao waa 
-confined to a period within two months 
after the a4Jttdication ; and under the 
preaent law the bankrupt cannot diapute 
the fiat or proeecute after twenty-one 
daya from the appearance of the notice 
•of bankruptcy in the * London Gazette.' 
If he were not within the United King- 
dom, but in aome other part of Europe 
at the date of the adjudication, the period 
ia extended to three montha; and to 
twelve montha if he were out of Europe. 
If the banknq>t die aubaequent to the 
adjudication of bankruptcy, the comnua- 
aionera are authorized to proceed aa if he 
were living. 

If no cauae can be ahown for annulling 
the adjudication, the court ia required 
forthwith to give notice of the adjudica- 
tion in the ^London Gazette,* and thereby 
to appoint two public meetinga for the 
bankrupt to surrender hia property and 
effects, and to conform to the proviaiona 
of the bankrupt act. The commiasionera 
alao aign a aummona to the bankrupt 
to aurrender, disobedience to which ia 
pxauAMe hjr traa^rtaitiQn for life, or 



by impnaonment^ with or without hard 
labour, for any term not exceeding aeven 
^reara. After auch aurrender the court 
la authorized to make auch allowance to 
the bankrupt out of hia eatate, till he luk. 
paaaed hia laat examination, aa ahall be 
neceaaary for the aupport of himaelf and 
hia family. The bankrupt, alter the 
choice of aaaigneea, is bound to declare 
upon oath all hooka and papera relating 
to hia eatate, to attend the aaaigneea on 
reaaonable notice, and aaaiat them in 
makinff out hia accounta. If he refuaea 
to mii^e discovery of hia eatate and 
effecta, or doea not deliver up hia pro- 
perty, with all books, papera, &c, relat- 
ing thereto, he ia liable to the aame 
puniahment aa for not aurrendering on 
the aummona of the court ; and if he ia 
guilty of deatroying or falaifying any of 
hia hooka, or malang falae entriea, he 
may be imprisoned for any term not ex- 
ceeding aeven yeara. After hia aurrender 
he may at all timea inapect hia books and 
papera, and brine with him two peraona 
to aasiat him. Alter he haa obtained hia 
certificate, he ahall, on demand in writ- 
ing, attend the aaaigneea to aettle any 
accounta between hia eatate and any 
debtor or creditor, or do any act necea- 
aary for getting in his eatate, being paid 
hi, a day by the aaaigneea. The bank- 
rupt ia protected from arreat in coining 
to aurrender, and alao during the aixty 
daya, or any enlarged time allowed for 
finishing his examination. 

The commissioners sign a warrant of 
aeiiure of the bankrupt*a effecta ; and in 
eaae there is reason to suspect that pro- 
perty of the bankrupt ia concealed in any 
premiaea not hia own, a juatice of the 
peace is authorized to grant a aearch- 
warrant Abankrupt who conceals gooda, 
&c., to the value of 10/. is guilty of felony, 
and liable to transportation for life, or 
imprisonment, with or without hard la- 
bour^ for any term not exceeding seven 
years. 

One of the most important parts of the 
proceedings in bankruptcy is the proof of 
debts. Every person to whom the bank- 
rupt is fairly indebted is entitled to esta- 
blish his debt, and to receive a portion of 
the bankrupts estate. AVL d&^t«^ V^^S&.'s 
due fifom tie \»fi!knrgi\. %.X. VSaa ^toa ^"I'^a 
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ftet of bankruptoj are proveable, and also 
all debts ooutra«ted before the issuing of 
the^ia^, though subsequent to the act of 
bankruptcy ; provided the creditor, at the 
time of tlie debt being contracted, had 
no knowledge of the act of bankruptcy. 
There are also provisions in fiiYour of 
those to whom a debt may become due 
after the issuing of the JuU, upon 8(Mne 
contingency provided for by agreement 
before the trader was made a bankrupt, 
such as policies of insurance for instance. 
And all creditors having claims upon the 
baukrupt which depend on any contin- 
gency may, on application to the com- 
missioners, have a value set upon the 
contingent claim, and be admitted to 
prove for the debt thus ascertained. A 
bankrupt who within three months of 
his bankruptcy obtains goods on credit 
under £Eilse pretences, or removes or con- 
ceals goods so obtained, is guilty of a mis- 
demeanour, and on conviction is liable 
to imprisonment, wiUi or without hard 
labour, for a term not exceeding two 
years. With respect to interest on debts, 
the general rule is, that no interest is 
provable unless interest was r^erved by 
contract, either express, or arising by 
implication from the usage of trade, or 
other circumstances attending the con- 
tracting of the debt: where interest is 
allowed, it is calculated to the date of the 
fiat. By a special provision, bills of ex- 
change and promissory notes are ex- 
pressly excepted from the general rule, 
and the holders of those instruments are 
entitled to prove for interest down to 
the date of the fiatt though interest be 
not reserved by the instrument. With 
respect to proof of debts against the 
partners of a firm, the general rules are 
— 1. that as a creditor of the whole firm 
may, if he please, sue out a separate ^a^ 
against any single partner or any number 
of partners, he may prove his debt in the 
same manner; 2. a joint creditor of 
the whole firm may prove against the 
separate estate of any one partner who is 
bankrupt, provided there is no partner 
who is solvent ; but if there is a partner 
who is solvent, then the joint creditors 
cannot come into competition with the 
§ep&rate creditors of the partner who is 
idttkrapt; 3. where there aie no sepa- 



rate debts, the jmnt creditors mi^ of 
coarse prove against the estate of te 
partner who is bankrupt. But fi»r the 
mere purposes of assenting to or dissent- 
ing from the certificate of the bankrupt 
and of voting for assignees, joint erediton 
may prove under a separate,/S(i^ and sepft- 
rate creditors under a joint./ia<, without 
regard to the above rules. If the whole 
firm become bankrupt, being indebted to 
an individual partner, such partner can- 
not prove against the j<unt estate in com- 
petition wi£ the joint creditors ; ^r as 
they are his own creditors also, he has no 
right to withdraw any part of the funds 
available for the payment of their debts; 
nor can those partners of a firm who re- 
main solvent prove against the separate 
estate of a member of that fipu . in conn 
petition with his separate creditors, unless 
the joint creditors be first paid 20«. in tiie 
pound and interest 

The investigation of a bankrupt's debts 
is often a matter of great difficulty, owing 
to the complicated nature of many mer- 
cantile transactions, fraud on the part of 
the bankrupt, or collusion between him 
and creditors. Occasionally also many 
difficult questions arise out of the con- 
tending claims of the various creditors of 
the bankrupt. 

Not only is all the property to which 
the bankrupt himself has a right appli- 
cable towards the payment of his creditors, 
but there are instances in which effects of 
other parties in his custody, which could 
not have been retained by the bankrupt 
had he not become bankrupt, will vest m 
his assignees under the fixU. The prin- 
cipal enactment on this subject, 6 Geo. I V. 
c. 16, § 72, was intended to apply to cases 
where persons allowed the use of their 
property to a failing trader, who is 
thereby enabled to assume a deceitful 
appearance of wealth, and obtain credit 
with the world. Accordingly, if any 
bankrupt, by the permission and con- 
sent of the owner, shall have in his pos- 
session, order, or disposition any goods 
or chattels whereof he was reputed owner, 
or whereof he had taken on himself the 
sale or disposition as owner at the time of 
his bankruptcy, the Court may order the 
same to be sold for the benefit of the 
^ cce^\Dxs. The \;rovision applies only to 
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goods and chattels, such as ships, fornitiire, 
atenals in trade, stock, bills of exchange^ 
&c Bat interests in proi>erty of a red 
nature are not a£fected by it The main 
difficolty, vMch has occasioned much liti- 
gation as to the cases within this clause, 
IS in deci^ng whether the bankropt was 
«r was not £e reputed owner of ineuro- 
pertj at the time of his bankruptcy, which 
IS a question of &ct determinable by a 
jury, according to the circumstances of 
eaui particular case. [Aoemt.] 

There are certain classes <» creditors 
which the legidature has peculiarly pri- 
vileged. The Court is authorised to order 
that the clerks and servants of the bank- 
rupt (which includes travellers and ser- 
vants working by the piece) shall receive 
their wages smd salary, fi>r not exceeding 
three months, and not exceeding 30^ out 
of the estate of the bankrupt ; and they 
are at liberty to prove for the excess. The 
Court may also order wages, not ex- 
ceeding forty shUHngs in amount, to be 
paid to any labourer or workman to whom 
the bankrupt is indebted, and they may 
also prove for the remainder. Under 6 
Geo. IV. six months* wages could be paid. 

In order to provide for the due dis- 
tribution of the ^mkrupfs property among 
those who have proved his debts, the 
bankrupt's estate is vested in assignees, 
who are charged with the collection and 
distribution en it They are either, first, 
chosen cusigneea, or, secondly, official . as- 
aiffneest who are permanent officers of the 
Court of Bankruptcy. 

The chcsen assignees are chosen by the 
major part, in value, of the creditors who 
have proved debts to the amount of 102., 
subject to a power of rejection on the part 
of the Court if they are deemed unfit for 
the office. The first duty of the assignees 
is to ascertain the validity of the bank- 
ruptcy, for which purpose the petitioning 
creditor is bound to furnish them with 
all the information in his power. If 
they ascertain it to be defective, they 
may apply to the Court to supersede it, 
which is the only mode in which they can 
dispute the validity of the fiat. The as- 
signees are required to keep an account of 
all receipts and ^yments on account of 
the bankrupt, which every creditor may 
Inspect The Court may at all times 



summon the assignees, and require them 
to produce all £)oks, papers, and docu- 
ments relating to the bankruptcy; and, 
on their deftult without excuse, may 
cause the assignees to be brought before 
them, and on their reftising to produce 
such books, &c., may commit tnem to 
prison until they submit to the order of 
the Court. If an assignee himself be- 
come bankrupt, being indebted to the 
estate of which he is assignee, and if he 
obtain his certificate, the certificate will 
only have the effaot of freeing his person 
from imprisonment ; but his future pro- 
perty and effects remain liable for his 
debts as aasumee. The Court has a 
general jurismction over assignees in 
matters relating to the bankruptcy, and 
will compel the performance of their du- 
ties if neglected. One of their duties is 
to sell the bankrupts property, at which 
sale they cannot themselves in general 
become purchasers by reason of their 
fiduciary character. The assignees are 
entitled to be reimbursed all necessary 
expenses ; and if an accountant is indis- 
pensable to assist them, they are entitled 
to employ one. They have the right of 
nominatinff the solicitor to ^e bank- 
ruptcy, and of regulating his continuance 
or removal ; and they may, with the ap- 
probation of the commissioners, appoint 
the bankrupt himself to manage the estate, 
or carry on the trade on behalf of the- 
creditors, or to aid them in any other 
matter. The Vice Chancellor has power 
to remove an assignee, either on his own 
application or bn that of a creditor. 

The official assignees are merchants, 
brokers, or accountants, or persons who 
are or have been engaged in trade, not ex- 
ceeding thirty in number, who are ap- 
pointed by the Lord Chancellor to act as 
official assignees in all bankruptcies. One 
of them acts with the chosen assignees in 
every such bankruptcy, giving security 
fi^r his conduct The personal estate of 
the bankrupt and the rents and proceeds 
of his real estate, are received by the offi- 
cial assignee, where not otherwise directed 
by the Court of Bankruptcy or the com- 
missioners; and all stock, moneys, and 
securities of the bankrupt must be forth- 
with transferred and paid by the officisi 
asugnee into the Bank ol^B^^i^gkssA^Xf^'^^^ 
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credit of the Aocountant in Bankruptcy, 
subject to such order for keeping an 
account, or payment, inyestment, or de- 
liyery Uiereof, as the Court of Bank- 
ruptcy shall direct. Till the choice of 
the chosen assignees, the ofiKcial assignee 
acts as sole assignee of the bankrupt. 
He is not to interfere with the chosen 
assignees as to the appointment or re- 
moval of the solicitor, or as to directing 
the sale of the bankrupt's estate. The 
Bankruptcy Court may supply any va- 
cancy in the before-mentioned number of 
official assignees ; and the Court before 
whom any trader is adjudged bankrupt 
may order a smtable remuneration to me 
official assignee out of the bankrupt's 
estate. 

Before the passmg of 1 & 2 Wm. IV. 
c. 56, the commissioners of bankruptcy 
executed a deed of assignment to the as- 
ngnees of all the bankrupt's property; 
but now the whole of the bankruprs r^ 
and personal estate and effects, whether 
in Great Britain, Ireland, or the colonies, 
becomes absolutdj vested in the assignees 
by virtue of their appointment; and in 
ease of any new assignee being appointed, 
it vests in him jointly with Uiose before 
i^pointed. 

The copyhold estate of the bankrupt 
does not pass to the assignees by virtue of 
their mere appointment, but the com- 
missioners are authorized to convey such 
property to any person who purchases it. 
The purchaser is to agree and compound 
with the lord of the manor wherein it is 
situate for the fines and services, and the 
lord shall at the next court grant the pro- 
perty to the vendee. Property which the 
oai^rupt holds as trustee for others does 
not pass to his assignees. Whatever bene- 
ficial interest the bankrupt may have in 
property of his wife passes to his assig- 
nees ; but property which she enjoys as a 
§ole trader m die city of London, or which 
IS settled to her separate use, does not fkll 
within the operation of the bankruptcy. 

The general rule is, that all the pro- 
perty of a bankrupt vests in his assignees 
fbr the benefit of the creditors from the 
time of the act of bankruptcy; from which 
it follows that all dispositions made by 
the bankrupt of his property between that 



This rule of law occasioned much hard* 
ship in many instances to persons who 
had dealt witn the bankrupt m ignorance 
of his hayin|[ committed an act of bank 
ruptcy, and it has therefore been mate* 
ri^y qualified by various legislative 
provisions. 

If nine-tenths in number and value 'if 
the creditors agree at two separate meet- 
ings of creditors held after the last ex* 
amination to accept a oompositioii, the 
fiat may be annulled. Creditors under 20(. 
are not entitled to vote^ but their debts 
are reckoned in value. The bankrupt 
may be required to take oath that he has 
not attempted by any un&ir means to ob- 
tain the assent of his creditors. 

When the bankrupt has duly snbmitted 
himself to examination by the commis- 
sioners, and has surrendered up his pro- 
perty and effects, and in other respects 
oonrormed to the requisitions of the ^mk'> 
rupt Act, he becomes qualified to recave 
a certificate, which operates as a discharge 
firom all debts due by him when he be- 
came a bankrupt, and firom all claims and 
demands made proveable under the Jiai. 
The 6 Geo. IV. c. 16, required that the 
certificate should be signed by four-fifths 
in number and value of the creditors who 
had proved debts above 20/. ; or after six 
calendar months from the last examina- 
tion of the bankrupt, either by three-fifths 
in number and value of such creditors, or 
by nine-tenths in number of such creditors. 
But the present law dispenses with the 
signatures of the creditors, and the court, 
which is authorized to act in the prose- 
cution of any fiat in bankruptcy, holds a 
, public sitting, of which due notice is 
given to the solicitor of the bankrupt's 
assignees, and in the ' London Gazette,' 
and at such sitting any of the creditors 
may be heard against the certificate 
being allowed, but the court will judge 
for itself of the validity of such objections 
as are made, and either find the bank- 
rupt entitled thereto and allow the same, 
or refuse or suspend it, or annex such 
conditions to its allowance as the justice 
of the case may require. The certificate, 
the form of which is prescribed in the 
12 & 13 Vict. c. 106, wUl also, as already 
intimated, express the cause of bank- 
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isioned by misfortune or not. Fur- 
% the bankrupt is required to xn*ke 
I in writing that such certificate has 
a obtained fairly and without fraud. 

> certificate bars all debts that had 
1 incurred at the time of bankruptcy, 
ss it be a debt due to the crown^ 
i6. 202. 

1 certain cases of miscondact by the 
iarapt, the bankrupt is not entitled to 
sertificate ; as, if he has lost in any 
day 20/. by gambling or wagering, 
00/. within one year next preceding 
tiankruptcy; or if he has, within tliat 
od, lost 2001, by any contract for the 
and transfer of government or other 
k, where such contract was not to be 
ormed within one week of the con- 
t; or if he have, after bankruptcy or 
dutemplation of bankruptcy, destroy- 
iltered, mutilated, or falsified any of 
books or papers, or been privy to the 
ing any fraudulent entries in his 
IB I or [f he has concealed any part 
OB property ; or if he was privy to . 
proving of any false debt under the 
or afterwards knew the same, with- 
disclosiiig it to the assignees within 
month after such knowledge. 
lie vice-chancellor is empowered, 
er 12 & 13 Vict e. 106, § 201-230, 
I think fit, any time within six months, 
he application of a creditor or assig- 
to recall and cancel the certificate; 
so harsh a measure requires to be 
' strongly grounded. 
be effect of the certificate is to exempt 
bankrupt from the payment of all 
A which might have been proved 
ar the ./So/, and of course from arrest. 
lebt provable under the Jiaiy and a 
', haired by the certificate, are con- 
ible terms. A written promise to pay 
bt is not barred by the certificate ; 
any contract or security to induce a 
itor to forbear opposition is void, and 
creditor of a bankrupt who obtains 
ley, goods, &c. to forbear opposition 

> consent to the allowance of the cer- 
ate, is liable to a penalty of treble 
amount. If any bankrupt is taken in 
sution for a debt barred by the cer- 
ite, any judge, on his producing his 
ificate, may order him o be discharged 
lOut fee. The bankrupt baa, after ob- 



taining his certificate, in certain cases m 
claim to an allowance out of hii estate. 
If his estate has jMud lOs. in the pound to 
his creditors, he is entitled to five per cent 
out of such estate, provided the allowance 
does not exceed 400/. If the estate pays 
12s. 6d, in the pound, he is to be paid 7/. 
10s. per cent, provided such allowance 
does not exceed 500/. ; and if his estate 
pays 15s. in the pound, he is to be allowed 
ten per cent, provided such allowance 
does not exceed 600/. If, at the expira- 
tion of twelve months, the estate does not 
pay 10«. in the pound, he is only entitled to 
such allowance as the assignees think fit, 
not exceeding 3 per cent and 300/. The 
above allowances are dependent on the al- 
lowance of the certificate, and cannot be 
claimed previously, and they cannot be 
paid till me requisite amount of dividend 
is paid. The bankrupt's right to it, bow- 
ever, is a vested interest even before the 
dividend, and passes to his representatives 
in the event of his death. One partner 
may receive an allowance if a simcient 
dividend shall have been mud on his sepa- 
rate estate and on the jomt estate, wlule 
another partner may not be entiticHcl. 

The effect of the certificate on a second 
bankruptcy is very materially curtailed ; 
for if a bankrupt, after having once ob- 
tained a certificate, or having compounded 
with his creditors, or having been dis- 
charged under an Insolvent Act, again 
becomes bankrupt and obtidns a certifi- 
cate, unless his estate pays 15s. in the 
pound, such second oeruficate shall only 
protect his person from arrest ; but his 
future estate and effects shall vest in the 
assignees under the second commission, 
who may seize the same. 

If any surplus of the bankrupt's estate 
remains after the creditors are paidin fhll. 
it of course belongs to the bankrupt, and 
the assignees are bound, on his request, to 
declare to the bankrupt in what manner 
th^y have disposed of his real and per- 
sonal estate, and to pay the surplus, if 
any, to him. 

The statute 1 & 2 Wm. IV. c. 56, em- 
powered the king, by letters patent under 
the Great Seal, to establish a court of 
judicature, to be called the Court of 
Banki uptcy* consisting of a * chief vad:^ 
being a 6eTg<ea(itoT\Mxfs&\fet'i&\AK« ^IVscl 
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years' standing, and ihree other judges, 
persons of the same description, and six 
barristers of seven years' standing, to be 
called commissioners of the court. The 
court vas constituted a Court of Law and 
Equity, and» together with every judge 
and commissioner thereof was to exer- 
cise all the rights and privileges of a 
Court of Record, as fully as the same are 
exercised by any of the courts or judges 
at Westminster. Before this court fiats 
in bankruptoy were to be prosecuted in 
London, and commissioners under the 
great s«d were no longer to be appointed 
as formerly in each bankruptoy. The 
four judges of the court sat as a Court of 
Review. By 5 & 6 Wm. IV. c. 29, the 
number of the judges was reduced from 
four to three. 

By 5 & 6 Vict, c 122, several import- 
ant alterations were made in the Cout of 
Banlmiptcy. The Court of Review is 
formed of one judge instead of three ; and 
district courts of bankruptcy are esta- 
blished. Under 12 & 13 Vict. c. 106, the 
six commissioners and registiars are to 
be reduced to four, as vacancies occur. 

The Court of Review has superintend- 
ence in all matters of bankruptoy, and 
jurisdiction to hear and determine all 
sudi matters of this description as were 
formerly brought by petition before the 
Lord Chancellor, and also all such other 
matters as are bv the act, or the rules and 
regulations made in pursuance thereof, 
specially referred to this court. The pro- 
ceedings before the court are by way of 
petition, motion, or special case, with an 
appeal to the Lord Chancellor in matters 
of law or equity ; or, on the refusal or 
admission of evidence, such appeal to be 
heard by the Lord Chancellor only, and 
not by any other judge of the Court of 
Chancery. The court may direct issues 
as to, questions of fact to be tried before 
any judge of the court, or before a judge 
of assize, and a jury to be summoned 
under the order of the court. The costs 
in the Court of Review are in the discre- 
tion of the court, and are to be taxed by 
one of the Masters of the Court of Chan- 
cery. All attorneys and solicitors of the 
courts at Westminster may be admitted 
and enrolled in the Court of Bankruptcy 
without fee, and may appear and pleaA 



before the commissioners, but not beforo 
the Court of Review, in which court 
suitors appear by counsel. The judge of 
the court, with consent of the Lord Qum- 
celloir, may make rules and orders for 
regulating the practice and sittings of the 
court, and the conduct of the ofBcen and 
practitioners. The court has an official 
seal with which all proceeding and docu- 
ments in bankruptoy requinng the seal 
are sealed. An appeal lies firom tiie com- 
missioners to the Court of Review, and 
the decision of the Court of Review on 
the merits as to the proof of the debt is 
final, unless an appeal is lodged to the 
Lord Chancellor within one month. The 
Lord Chancellor or the C(Nirt of Review 
may direct an appeal case to' be brought 
berore the House of Lords under certain 
drcumstances. The judges and commis- 
sioners have the power to take the wholes 
or any part of the evidence in any case 
before mem, either viva voce on oath, or 
on affidavit 

Before the act 5 & 6 Vict was passed, 
the plan of workinjg bankruptcies in 
the country was as follows: — One hun- 
dred and forty separate lists of com- 
missioners (each list consLsting of two 
barristers and three attorneys) were 
appointed by the Lord Chancellor (on 
the nomination of the judges), to whom 
fiats were directed for the administra- 
tion of the bankrupt law, in one hun- 
dred and thirty-two diflFerent cities and 
towns, in various parts of the country, 
exclusive of London. Country fiats 
are now addressed to one of the seven 
district courts of bankruptoy, which are 
established at Birmingham, Bristol, Exiv 
ter, Leeds, Liverpool, Manchester, and 
Newcastie. The affairs of a bankrupt at 
Norwich are administered in London ; a 
bankruptcy in the southern part of Not- 
tinghamshire is within the jurisdiction of 
the Birmingham court, and if the bank- 
rupt has lived in the northern part of 
the county of Nottingham, it is worked 
at Leeds. Each court has thus juris- 
diction in a district of from forty to up- 
wards of eighty miles in length. The 
Privy Council is empowered to select the 
seat of the courts, and to fix and alter 
their jurisdiction. The act limits the 
^ nmnbftx of commissioners for the district 
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eourta to twelve, wbo muH be lergBaiiWor 
burirten of nrea jgui' itandiiig, eaeh 
ef whom ia oaiapetant to eienue the 
jurbdiotion of the oDort. T<ro oommu- 
aioDen, with frmn tvo to fcmi offloial 
mMgnecL and two depotr ngiitnn^ mb 
^pointad to CMb diMnat oonrt. The 
Lord fTieimnllni nuLi' aider any eonimia- 
aidBBr M dapntj-iegiateat of tba eonrt in 
Iioadoil, or oihar qnalified penon, to act 
fiwor inudof aB;aamitr7Comiiiiadoiier 
or il«tiiilj lanialiai, or trie* vtrti i and 

pv^4e^atEar fbr cne district majaot In 
anmun ThadJatriateoaitaareaiixUiaiy 
to mA MksT fbr proof of dabia and eia- 
nfnatiaa of ■iluiMta. By aet of 1849, 
Ifaa Aiaf dodi» BiUa !■ bankn^tq' mut 
bao»wlhu% paper, or pamhmwit, bear- 
iv K ^eeiSM aaooal of dnty in lieaof 
alTfaea. The priaital Em ii lOJ. 

e Nlaitea of m judge, couunia- 
i^andother cAoenof the Court of 



Banktiftn, I , 

ing lat of JaoB^, 18*4, to 49,383^. ; and 
13,sa6i. were pud bendea aii 



to the old iwnmiai imijr* and Other oS- 
cen, of vhidi funomit 73S2i. wia paid to 
Thoriow. Patentee of Bankrapti, and 
4«8J. to lliiu-lov, Bev. J, Qerk of Haua- 
per. The vhole of this nun of 13,326^ 
with the exception of 24331 paid to 
thirteen late commimoneis of bankrupta, 
goe* to penoDB who are entitled on the 
Paiiiamentarj Retnm ** Haiu^ier 0£- 
oers," of whtm thePstealeeof Baokrnpts 
reoeiveB the gnm abore staled. This office 
wu and is a sinecure. The judge reoeivs 
35O0J. per annum ; London eommis- 
siooen, SOOOi. ( 1 500j. before puung of 5 
& a Viet) ; commiisionera of the country 
distria courts, ISOOJ. ; the accountant in 



nm. IV. c aa), 19001.; the Lord Oiut- 
edlor'aaecretaryof banknmlB, ISOOL ; tvo 
chief ngi«tran,1000J. eaeh; the deputy- 
registrars in LobdoD SOOL, and the depu^- 
r^istnrs of the district ooarts 600i^ per 
aomnii esch. The Lord CbonceUor ia 
empowered to order retiring annnities of 
ISOOi. a-jear to the judge, and of 1200l. 
to (be coauniagioners ; and also retiring 
Bnnoities of diflerent amouiils to the ac- 
cooulant in bankrup(<T, registrars, &c 
new salaries an paid tut cf the Amd 



entitled the *■ secretary of banknipts' v> 

The amoont of eeriain fees taken in the 
Court of Baokniptej, London, for the year 
endingllthDfJauuai7,1844, was989al.: 
and from lllh of Nov., 1843, to lllh li 
Jan., 1844, the fees taken in the seven dit- 
trict coorti amounted to 1881 1. Alter p^- 
menta to ushers of the courts deib, and 
otho- durn the mm of about 2000L 
was divided amttigst the ragiMm* ud 
deira^-Tegistraii under £ 89 of 9 & 6 
Viet c 12S. 

The sum paid oot si dividends to ere* 
ditors by the acooimtimt in benkroptcy fbr 
och of the following yean ending 31tt 
of Decanber, was :— S23,148l. in 1841 ; 
6G1,230J. in 1842; l,0«7,97fif. m 1843. 
On the IH of January, 1844, the Bank- 
ruptcy Ftrnd account wu l,50fi,40Tl. 

LThe following parCicDlars, showing the 
amount of solidlors' and measengen' bills 
of costs up to the time (rf' the choice of 
asugikeca in the first tv — ' — -— - — 



and fiaU removed in 


to the district o 


ourts. 


and of the first twenty registered 


ID the 




tary p^r (6, Sese. 1844) j— 




DliitiiEt Cburtt. *''^lS' "* Kl£"'Tot»l 




£. £. 






K 10 




Newfials 


36 18 


&4 


Hanchoteri 






t^ls transferred 


81 




New fiats 


38 IS 


53 


Liverpool: 






Fiats translferred 


64 




NewB«s 


28 IS 


40 


Leeds: 






Fiats trtmsf^rred 




72 


New fiats 




70 


BnMcd: 






Fiats transftrred 




79 


New flats 




41 


Newcrtle: 










as 


New Gats 




S4 


Eieter: 










98 


New fialB 




65 



The average coets tmder twenty flati 
removed into Ihe Court of Bankrnpley in 
1/mdOD were as foUows : — solicitors' costs 
TSJ. i meatengen' 14^ , And the oods 
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Wider twenty new fiatB registered in the 
same court, after the passing of 5 & 6 
Vict c. 122, agunst Imnkrapts residing 
above fortj miles fix>m London, to which 
distance the London circuit extended, 
were : — solicitors' costs 44/. ; messengers' 
10/. 1 99. : the totals being re^ectiyely 80/. 
and 55/. 

In the session of 1844 several petitions 
were presented to Parliament respecting 
the effect of the recent chanses in the 
administration of the bankrupt law. The 
petitioners complained of the loss of time 
and expense occasioned by attending 
the district courts, the distance being 
sometimes eighty miles from the place 
where the bankrupt and the cremtors 
lived. They also alle^d that the official 
assignees of the district court were dis- 
qnsmfied by want of local knowledge 
m>m manapng the bankrupt's estate 
and effects to the best advantage: and 
t^t as dividends can only be paid by 
application to the district court in per- 
son, or by means of an endorsed war- 
rant through an agent, creditors are 
involved in an expense which was not 
incurred under the previous adminis- 
tration of the bankrupt law. The bank- 
rupts themselves are also obliged to 
attend the district court, and to take 
frequent journeys thereto at the expense 
of the estate. The deputy-registrars of 
the Leeds District Court append a note 
to the return given above, in which they 
state that, ^' with a view to avoid the 
heavy chaises of the petitioning creditor, 
solicitor, and others travelling a distance 
of from forty to seventy miles, and for 
their loss of time, the commissioners 
have determined to receive the proofs of 
the petitioning creditor*s debt, &c., upon 
depositions inade out of court, have 
called, upon the solicitors to work the 
fiat through their agents at Leeds, and 
have directed the messengers, instead of 
themselves travelling to seize the effects 
of the bankrupts, to employ deputies in 
the nearest town." But most of these 
objections have been removed by the 
new act; and the prospective reduction 
in the number of CommissionerB and 
Kegistrars, with other improvements, are 
likely to augment both the efficiency and 
the economy of the bankruptcy adnmx« 
Btntiojh, 



The number of bankmptdes gaaetled 
in England and Wales in 1842 was 1279^ 
and 1112 in 1843. Of this niunber 32» 
were in the metropolis, 116 in Ln- 
cashire, and 108 in tiie West-Ridlog of 
Yorkshire. 

Scothfid. — ^In Scotland the term Imk- 
ruptcy is applied, not to the prooesa 
by which an insolvent trader's avail- 
able funds are collected and distributed 
among his creditors, but to the act of 
subjecting persons of any class to certaiB 
ordeals which publish to the world thdr 
inability to meet the demands against 
them. A person who is '^notour bank* 
rupt" in Sostland, bears a generie analogy 
to a person who has conunitted an act <tf 
bankruptcy in Eji^Iand, with this leading 
difference, that it is not a necessary cha- 
raoleristic of the former that he must 
come within the class of persons whose 
estates may be distributed by the process 
of commercial bankruptcy. In Sootland, 
as in England, the bankrupt, if he be 
within the class, is liable to the distri- 
buting process, which is there called ''se- 
questration." It is necessary to keep in 
view tiiat a ** bankrupt" and a '^ seque- 
strated bankrupt" are distinet terms. 
Every person sequestrated is necessarily 
a bankrupt, but every person who is a 
bankrupt is not a person whoee estate 
may be sequestrated. 

The cnterions by which a person 
may become a bankrupt have been fixed 
by certain statutes, the earliest of which 
now in force is of the year 1691. Varioos 
legislative measures were passed fbr pre- 
venting fraudulent alienations by insol- 
vent persons to the prejudice of crediters^ 
and a system for the relief of insolvent 
debtors who are not mercantile persons 
was long a branch of the common law as 
derived from the civilians, and has lately 
been remodelled by statute. [Cessio bono- 
RUM.] It was not, however, until the 
year 1772 that the legislature established 
a process which, like the bankruptcy 
system in England, should collect tlie 
available assets of a bankrupt merchant 
into one fVmd, distribute it through the 
hands of third parties, and, under judicial 
supervisanoe among the creditors accord- 
ing to the proportion of the fund to th^ 
\x^i6^i^^« ^Vairaa. and in the end di»* 
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^imrgi the bankrupt from his liabilities. 
Since the year 1772 there has been a 
succesnon of sequestration acts, of which 
the latest was passed on the 1 7th of August, 
1839 (2 & 3 Vict c 42). Its main features 
•f distinction from the immediately pre- 
▼ious act (54 Geo. III. c 137) are these : 
It enlarges the class of persons who may 
be subjected to the process: instead of 
oeing a process of which every step 
must be taken in the supreme coiurt, the 
sequestration, being awarded there, is re- 
mitted to the sherilTs local court, where 
the routine business proceeds under the 
sanction of the sheriff, who has an au- 
thority bearing a general resemblance to 
that of the commissioner in England. 
The winding up of the proceedings 
and the taking the process out of court 
require the sanction of the supreme judi- 
cature. Sequestration reduces the interest 
which will qualify a creditor to sue for 
the application of the act, and abbreviates 
theproceedings. 

How a man becomes bankrupt. — A per- 
son who is insolvent is made notour 
bankrupt, by being imprisoned either ac- 
cording to the old form of hominff and 
caption, or in terms of the 1 & 2 Vict. c. 
1 14, or by such writ of imprisonment 
having been issued against mm, which 
he seeks to defeat by taking sanctuary 
within the precincts of the Palace of 
Hol^Toodhouse, fleeing, absconding, or 
forciblv defending his person. If the 
individual be not liable to imprison- 
ment, from his residing in the sanc- 
tuary, being abroad, having privilege of 
•arliament, &c., the execution against 
Lim of the charge which precedes the 
warrant of imprisonment, if accompanied 
by an arrestment of his goods not loosed 
within fifteen days, or by a poinding of 
his moveable goods, or by an adjudication 
of his real property, will make mm bank- 
rupt A person whose estate is seques- 
trated, if not previously bankrupt, 
becomes so from the date of jthe first 
judicial deliverance in the sequestration. 
The principal effect of bankruptcy, is to 
strike at alienations to creditors within 
liixty days before it, and to equalize at- 
tachments against the estate taken within 
•izty days before and four months after it 
Who may be aeguestrated, — The classes 



of persons coming within the 2 & 3 VTct: 
c. 41, are enumerated as any debtor ** who 
is or has been a merchant, trader, mani»- 
fhcturer, banker, broker, warehouseman, 
wharfinger, underwriter, artificer, packer, 
builder, carpenter, shipwright, innkeeper, 
hotel-keeper, stable-keeper, coach-con- 
tractor, cattie-dealer, grain-dealer, oual- 
dealer, fish-dealer, lime-burner, printer, 
dyer, bleacher, fhller, calenderer, and ge- 
nerally any debtor who seeks or has sou^t 
his living or a material part thereof fbr 
himself, or in partnership with another, 
or as asent or fector for others, by using 
the trade of merchandise, by ir&j of bar- 
gains, exchange, barter, commission, or 
consignment, or by buying and selling, or 
by buying and letting fbr hire, or by the 
workmanship or manufacture of goods or 
commodities :" (§ 5) unless the debtor con- 
sent to the sequestration, he must have 
been bankrupt, or must have been sixty 
days in sanctuarv within tiie space of a 
^ear, and must have transacted business 
m Scotiand, and must within the prece- 
ding year have resided or had a dwelling 
house in Scotiand. The estates of a de- 
ceased debtor may under certain restric- 
tions be sequestrated though he was not 
bankrupt and did not come within the 
above classification. 

Application and awarding. — ^The appli- 
cation for sequestration is by petition to 
the court of session. It may be either 
hj the debtor with concurrence of cre- 
ditors, or by the latter. The persons who 
may petition or concur are — any one cre- 
ditor to the extent of 50l. ; any two to 
the extent of 70/. ; and any three or more 
to the extent of 100/. Where the peti- 
tion is with the debtor's consent, seques- 
tration is immediately awarded.. Where 
it is required solely at the instance of the 
creditors, measures are taken fer citiuj^; 
those concerned, and for procuring evi- 
dence of the statements on which the pe- 
tition proceeds. When sequestration i* 
awarded, the deliverance remits the pro 
cess to the sheriff of the county, and ap- 
points tiie times and place of certam 
meetings for arranging the management 
of the estate. In all questions under the 
act, the sequestration is held to commence 
with the date of the first judicial d«,\i^«<^ 
ance to whatever e!S!^\i,ou^(ky&^\i\^v:»!oK8b\ 
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ind the effect of the process in attaching 
the funds and neutralising the operations 
of individual creditors operates by rela- 
tion fixnn that date. The juqpnent 
awarding sequestration is not subject to 
review, but it may be recalled at the in- 
stance of the debtor, and on his showine 
that it should not have been awarded ; and 
the court may on equitable principles, 
and fi>r the better management of the 
estate^ recall the sequestration, if nine- 
tenths of the creditors apply for a recall. 
Management, — At their first meeting 
the creditors either choose an *' Interim 
Factor," or devolye his duties on the 
sheriff derk of the county. His func- 
tions are confined to the custody and pre- 
servation of the estate. He takes possession 
of the books, documents, and effects, and 
lodges the money in bank. He has no 
administrative control, and cannot con- 
vert the estate into money, or otherwise 
attempt to increase its value. The person 
on whom the estate is finally devolved, 
the trustee, is elected by a majority in 
value of the qualified creditors present 
at a meeting judicially appointed to take 
place not less than four and not more 
than six weeks after the date of the 
awarding of the sequestration. The 
trustee stands in place of the chosen as- 
signee in England. In Scotiand there is 
no person whose office corresponds with 
that of the official assignee, but a com- 
mittee of tiiree creditors, called commis- 
sicmers, is appointed at the same meeting 
and in the same manner as the trustee, 
whose duty it is to superintend the proceed- 
ings of the trustee, audit his accounts, fix 
his remuneration, decide on the payment 
of dividends, &c. Relations of the bank- 
rupt, and persons interested in the estate 
otherwise than as simple creditors, are 
disqualified as trustees and commis- 
sioners. The trustee has the duty of 
managing and recovering the estate, and 
converting it into money. He is the legal 
representative of the body of creditors, 
and in his person are vested all rights 
of action and others in relation to the 
estate of which the debtor is divested by 
the bankruptcy. He is bound to lodge 
money as it is received, in bank, under 
eertain statutary regulations fortified by 
penalties. The trustee is ameittble toKhe ^ 



court of session and to the sheriffftrldi 
conduct He may be removed bv m mfr 
jority in number and value of the cre- 
ditors, and one-fourth of the creditoniD 
value may apply for his judidal renoMifva], 
showing cause. The trustee's title to act 
commences at the time when hia dectioD 
is judicially confirmed. In the caae of a 
disputed election, the question may be 
carried from the court of the dieri£^ who 
has in the first place the judicial sanction 
of the election to the court of sesnoo. 
The judicial proceedings vesting tiie es- 
tate are entered in the registers of real 
proper^ in Scotland, and at his confirma* 
tion all the real and personid property 
of the bankrupt within the British em- 
pire vests in the trustee, and isconsidaed 
as having vested in him firom the date Ol 
the sequestration. A copy of the act and 
warrant of the trusteed confinnatioii, 
certified by the clerk of the bill chamber 
in the court of session, is declared by tht 
statute to be sufficient evidence of tik 
trustee's titie, to enable him to sue in any 
court in the British dominions. 

TTie bankrupt will obtain a warrant of 
liberation if he have been imprisoned, or 
otherwise of protection from imprison- 
ment, at the commencement of the process, 
if there be no valid objection to it The 
court of session's warrant is effectual to pro- 
tect him from imprisonment in all parts 
of the British dominions. Four-fifths in 
value of the creditors may award him an 
allowance until the payment of the second 
dividend. It is not in anyway measured 
by the amoimt of the dividend, but is re- 
stricted in all cases to a sum within 32. 3s. 
per week. There are provisions for the 
examination of the bankrupt, his &mily, 
servants, &c., and in general for enforcing 
a discovery of the estate, bearing a gene- 
ral resemblance to the provisions for the 
like purposes in England. The bank- 
rupt's release from the debts which may 
be ranked or proved on his estate is ac- 
complished by a judicial discharge. If 
all the creditors who have qualified con- 
cur, he may petition for it immediately 
after the creditors have held the statutary 
meeting which follows his examination. 
Eight months after the date of the seques- 
tration he may petition for it if a migo 
x\tj Yd number and four-fifths in vala« 
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oooeiir. HemakfiB an affidavit tiluit he 
hm umde « ftir sarrender, and alter eer- 
tain IbrmalitieB tending to nablicit^, and 
liie elieitation of reasons of objection, he 
leoei^eB his discharge. It is granted 
ei&er by the sheriff or the lord ordinary 
of the'ooifft of session, andin the ^rmer 
case it is confirmed by the lord ordinary, 
and registered in the bill chamber of the 
court of session* 

BaMMg andIXvidendM.—WhaX is called 
in Eiitg^and the proof of debts, is called 
in Soodand ** Banking." The trustee is 
the jodfle of each daun in the first in- 
stance^ ms decision being subject to ju- 
dicial review. Creditors produce with 
their daims, affidavits and vouchers. The 
peculiar character of the law of real pro- 
perty, and the securities and other rights 
to widish it £^ves rise, operate some dis- 
tinctions between the ranking in a seques- 
tration in Scotland and proof in England. 
The most important particular, however, 
in which the Scottish system differs from 
the Ekiglish, is in the absence in the for- 
mer of the distinction between partnership 
and individual estates which character- 
ises the latter, the creditors of a company 
in Scotland being entitied to rank in tlw 
bankrupt estates of the individual part- 
ners, the claim on the company estate 
being in each case first valued and de- 
ducted. The provisions of 6 Geo. IV. c. 
16, in England regarding contingent and 
annuity creditors, have been incorporated 
in the Scottish sequestration act, but it 
was an old established practice in Scot- 
land for the claims of such creditors to 
be equitably adjusted. A creditor, to 
share in a dividend, must lodge his claim 
at least two months before the time when 
it is payable. The first dividend is pay- 
able on the first lawful day after the ex- 
piry of eight months from the date of 
the sequestration, and the others succes- 
sively at intervals of four months. 

The trustee and conmiissioners may with 
the sanction of the creditors summarily 
dispose of whatever portion of the estate 
may be in existence twelve months after 
the date of the sequestration. The un- 
claimed dividends are lodged in bank, at 
the direction of the bill chamber clerk, 
who preserves entries of them in a book 
called the *< Register of Unclaimed 



Dividends." When the tmslee has fU 
filled hisfhnctioDS under the act, he c^ls 
a meeting of the creditors, that (hey may 
record their opinion of his conduct, and 
on their judgment he may apply to the 
court for a discharge, parties being heard 
for their interest : on his bein^ judiciallT 
discharged, the sequestration is at an end. 
The sequestration act contains provisions 
for suspending the judicial realization and 
distribution of the estate by a compon- 
tion contract These provisions are 
nearly in the same terms with those for 
the same purpose in the English statute, 
which were originally adopted from the 
Scottish sequestration system. (On the 
Law ^ JBankrtijUc^f IwMvency^ and Mm^ 
cantiie Sequestration in Scotland, by J. H. 
Burton, Esq., Advocate.) 

Ireland, — The Irish law of bankruptcy 
has been gradually assimilated to the 
Engli&b law by several recent acts (6 & 7 
Wm. IV. c. 14 ; amended by 1 Vict 
c 48, and 2 & 3 Vict c 86). There 
is no separate court of bankmptev ; but 
there are two commissioners who are 
empowered to act by a commission under 
the great seal. There are no official as- 
signees. 

United States of North America,'— 
In 1841 an act was passed by Congress 
to establish a uniform system of bank- 
ruptcy throughout the tfnited States of 
North Amenca. The act came into 
operation early in 1842. The courts in- 
vested with jurisdiction, in the first in- 
stance, in bankruptey cases, are the Dis- 
trict Courts of me United States; and 
they are empowered to prescribe rules 
ana regulations and forms of proceed- 
ings in all matters of bankruptcy, sub- 
ject to the revision of the Circuit Court 
of the district The district courts de- 
cide if the persons who apply to them, 
whether debtors or creditors, are entitied 
to the provisions of the bankrupt law; 
appoint commissioners to receive proofs 
of debt, and assignees of the estate ; and 
make orders respecting the sale of the 
bankrupt's property. If the debtor him- 
self commences proceedings, he gives in 
a list of his creditors and an account of 
his property, and twenty days' notice at 
least must be given of the day when 
the petition wSv \» \iea.x^, Vi^eiv -ws^ 



BANKRUPT. 



[300] 



BANKBUPT. 



irfM 



person can be heard against it. If the 
oankniptcy is decreed, the bankrupt's 
property is vested in an assignee. The 
bammipt is allowed to retain his neces- 
sary household and kitchen furniture, 
ana such other articles as the assignee 
shall think proper, with reference to the 
fimiilj, condition, and circumstances of 
the bankrupt, but the whole is not to ex- 
ceed 300 dollars in value : the wearing- 
apparel of the bankrupt, his wife, and 
children, may also be retained by him in 
addition. An appeal lies to the court fh>m 
the decision of the assignee in this mat- 
ter. The bankrupt next petitions for a 
full discharge from all his debts, and a 
certificate mereo^ and after seventy 
days' public notice, and personal service 
or notice by letter to each creditor, the 
petition comes on for hearing. The 
erounds for refusing the bankrupt his 
discharge and certificate are the same 
generally as those which disentitle a 
bankrupt in this country to the favour- 
able consideration of the court — conceal- 
ment of property, fraudulent preference 
of creditors, falsification of books, &c. 
In cases of voluntary bankruptcy a pre- 
ference given to one creditor over an- 
other disentities the bankrupt to his dis- 
charge, unless the same be assented to 
by a majority of those who have not been 
preferred. If at the hearing a majority 
of the creditors in number and value file 
their written dissent to the allowance of 
the bankrupt's certificate and discharge, 
he may demand a trial by jury, or may 
appeal to the next circuit court; and 
upon a full hearing of the parties, and 
proof that the bankrupt has conformed 
to the bankrupt laws, ue court is bound 
to decree him his discharge and grant 
him a certificate. The discharge and 
certificate are equivalent to the certificate 
granted to bankrupts in England. In 
case of a second bankruptcy the bank- 
rupt is not entitled to his discharge unless 
75 per cent, has been paid on the debt of 
each creditor which shall have been al- 
lowed. Persons who work for wages are 
only entitled to wages to the extent of 
twenty-five dollars each out of a bank- 
rupt's estate for labour done within six 
laontba next before the bankruptcy. 
France, — In June, 1838, tae EtexicYi 



law of 1807 on bankruptcy ^nd insohcMy 
was abrogated, and an entirely new kv 
was promulgated, which now fbnns Beok 
III. of the Code de Ccmimeroe (Des 
Faillites et ^mquerout^). In Fnmee^ 
the Tribunal of Commerce acts as a 
court of bankruptcy, and its judgment 
declares tiie insolvency (fidllite). The 
same judgment names the "juge-eom- 
missaire," who is a member of ue 1^ 
bunal, and discharges duties anaJogoos to 
those formerly performed in England by 
the old commissioners of bankmptey : be 
fixes the sum to be allowed to the trader 
for support, conducts the exanunation 
into the affairs of the estate, directs the 
sale of property, &c. In some cases an 
appeal lies from his decisions to the Tri- 
bunal of Commerce. The " syndics " act 
as assignees, but are not selected from 
the body of creditors, and they are re- 
munerated for their services at the dis- 
cretion of the Tribunal. As the expense 
of prosecuting fraudulent bankrupts, whoi 
successful, is defrayed by the state, mi- 
nutes, &c. of each case are made when- 
ever required, for the use of the public 
department which has cognizance of pro- 
secutions in bankruptcy ; and the report 
which the syndics make to the **juge> 
commissaire" on the state of the trader's 
affairs is always transmitted with ob- 
servations to the " procureur du roi." 

A trader may be declared insolvent at 
the instance of one or more of his credi- 
tors ; but if he ceases to fulfil his enga^ 
ments he is required to make a declaration 
of insolvency before the Tribunal of Com- 
merce, accompanied by a statement of his 
afiairs. The Tribunal next appoints a 
"juge-commissaire" for this particular 
case, and also provisional syndics. A 
** juge de paix" is then required to place 
his seal on the effects, and the trader 
himself is taken to a debtors' prison, or 
placed in custody of an officer ; though, 
when a voluntary declaration of insol- 
vency has been made, he is not deprived 
of his liberty. 

The last meeting of creators is held 
for the purpose of hearing a report by the 
syndics of their proceedings, and of deli- 
berating on the concordat, which is in 
most respects equivalent to a certificate 
\\ii^<& ^\i\gh!^\»s^&x^^t law, and must 
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te«lgDed at this meethig, at wliich the 
Inder most be present. The syndics op- 
pose or fiiTour the concordat as the case 
maj be. The concordat requires the 
eonsent of a majority of the creditors 
who also represent tluree-foarths of the 
whole debts that are proved. There can 
be DO concordat in the case of fraudulent 
bankrapt^. . The concordat is incom- 
plete until it has received the sanction 
of the Tribunal of Commerce, acting 
iqxm the report of the juge-commis- 
saire. This completion of the process 
is called the ** homologation ;" ana, after 

S'ving a statement to me trader, showing 
ye result of their labours, in presence of 
the juge-commissaire, the functions of the 
syndics cease. The trader may be prose- 
cuted for fraudulent bankruptcy after the 
homologation. 

The term ** Banqueroute " is applied 
in the French code tu insolvency which 
is clearly traceable to imprudence or 
extravagance, and the bankrupt is liable 
to prosecution. The Code de Com- 
merce declares that any trader against 
whom the following circumstances are 
proved is guilty of Simple bankruptcy : 
— ^If his personid or household expenses 
have been excessive ; if large sums have 
been lost in gambling, stock-jobbing, or 
mercantile speculations; if, m order to 
avoid bankruptcy, goods have been pur- 
chased with a view of selling them below 
the market price ; or if money has been 
borrowed at excessive interest ; or if, after 
being insolvent, some of tiie creditors 
have been fiivoured at the expense of the 
rest In the following cases also the trader 
is declared a Simple bankrupt: — 1. If 
be has contracted, without value received, 
greater obligations on account of another 
person than his means or prospects ren- 
dered prudent 2. A bankruptcy for a 
second time, without having satisfied the 
obligations of a preceding concordat X 
If the trader has fidled to make a volun- 
tary declaration of insolvency within 
three days of the cessation of his pay- 
ments, or if the declaration of insolvencv 
coQtiuned fraudulent statements. 4. if 
he fiiiled to impear at the meetine of the 
syndics. 5. If he has kept bad books, 
uthoogh without fhiudulent intent. 
It is irandsieot tankraptejr when an 



insolvent has secreted his books, coo* 
cealed his property, made over or mis- 
represented the amount of his capital, or 
made himself debtor for sums wmch he 
did not owe. A fraudulent bankrupt who 
flees to England may be surrendei^ed un- 
der the Convention Treaty. 

It has been decided by the French tri- 
bunals that a certificate obtained in Eng- 
land by an English trader who flees to 
France does not free him from the de- 
mands of a French creditor who has not 
been a party to it 

BANNERET, an English name of 
dignity, now nearly if not entirely ex- 
tinct It denoted a. degree which was 
above that expressed by £e word miles or 
knighti and below that expressed by the 
word haro or harcn, Milles, speaking of 
English dignities, says that the banneret 
was the last among the greatest and the 
first of the second rank. Many writs of 
the early kings of England run to the 
earls, barons, bannerets, and knights. 
When the order of baronet was instituted, 
an order with which we must be careftd 
not to confound the banneret, precedence 
was given to the baronet above all banne- 
rets, except those who were made in the 
field, imder the banner, the king being 
present 

This clause in the baronet's patent 
brings before us one mode in which the 
banneret was created. He was a knight 
so created in the field, and it is believed 
that this honour was conferred usuallyas a 
reward for some particular service. Thus, 
in the fifteenth of King Edward III., John 
de Copeland was made a banneret for his 
service in taking David Bruce, king of 
Scotland, at the batUe of Durham. John 
Chandos, a name which continually oc- 
curs in the history of the wars of tiie 
Black Prince, and who performed many 
signal acts of valour, was created a ban* 
neret by the Black Prince and Don Pe- 
dro of Castile. It is in the reign of 
Edward III. that we hear most of the 
dignity of banneret Reginald de Cob- 
himi and William de la Pole were by him 
created bannerets. In this last instance 
the creation was not in the field, nor for 
military services, for De la Pole was a 
merchsmt of Hull, ttoji Voa «ier(V(«& ^mv« 
sisted in suppVpni^ i(Vi<& ^^'^-^^RSidsi ifissosf 
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fbr his coiitinental expeditions. We have 
therefore here an instance of a second 
mode by whidi a banneret mig^t be cre- 
ated, ^t is, by patent-grant from the 
kuig. Milles mentions a third mode, 
which prevails also on the Continent 
When the king intended to create a ban- 
neret, the person about to receive the 
dignity presented the sovereign with a 
si^ow-tailed banner rolled round the 
stc^; the king unrolled it, and, cutting 
off the ends, delivered it a baimUre quar^ 
r€e to the new banneret, who was thence- 
forth entitled to use the banner of 
higher dignity. Sometimes the grant of 
the dignity was followed by the grant of 
means by which to support it. This was 
the case with some of those above men- 
tioned. De la Pole received a munificent 
gift, the manor of Bnrstwick in Holder- 
ness, and 500 marks annual fee, issuing 
out of the port of Hull. (Dugdale's 
Baronage, vol. ii. p. 183.) 

The rank of the banneret is well un- 
derstood, but what particular privilege he 
enjoyed above other knights is not now 
known. It was a personal honour ; and 
yet in De la Pole's patent it is expressed 
that the grant was made to him to enable 
him ^nd his heirs the better to support 
his dignity. But the patent was perhaps 
irregular, as it seems to have been sur- 
rendered. No catalogue has been formed 
of persons admitted into this order, and 
it is presumed that they were few. The 
institution of the order of baronets pro- 
bably contributed greatiy to the abolition 
of me banneret. The knights of the 
Order of the Bath in modem times ap- 
proach nearest to the bannerets of former 
days. In the civil wars, Captain John 
Smith, who rescued the king's standard 
at the battle of Edgehill, is said to have 
been created a banneret When King 
George III. intended to proceed to the 
Nore, in 1797, to visit Lord Duncan's 
fleet, it was rumoured that he designed to 
create several of the officers bannerets. 
The weather was unfavourable and the 
king returned without reaching the fleet; 
but the dignity which he conferred on 
Captain (afterwards Sir Henry) Trollope, 
in whose vessel he sailed, was understood 
to be that of a knight banneret. 
The French antiquaries smce Pasqioi^i 
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have represented tiie banneret as hsema 
been so called as being a knight entided 
to bear a banner in the field ; or, in odier 
words, a knight whose quota of men io 
be fiirnished to the king^s army for tin 
lands he held of hLm were of uiat nmii- 
ber (it is uncertain what) which consti- 
tuted of itself a body of men sufSdent to 
have their own leader. In England it is 
believed there were few tenants bringing 
any considerable number of men iHiC 
were not of the rank of the baronea, 

BANNS OF MARRIAGE. [Mai 
biagxl] 

BAR (in French, Barreau) is a term 
applied, in a court of justice, to an enclo- 
sure made by a strong partition of tim- 
ber, three or fimr feet high, with the view 
of preventing the persons engaj^ in ibo 
busmess of me court from being incom- 
moded by the crowd. It has ^en sup- 
posed to be from the circumstance of fbe 
counsel standing there to plead in tiie 
causes before the court, tiiat those lawyers 
who have been called to the bar, or ad- 
mitted to plead, are termed barrisienf 
and that the body collectively is denomi- 
nated the bar, but these terms are more 
probably to be traced to th^ arrangements 
m the Inns of Court [Barrister; 
Inns of Court.] Prisoners are also 

E laced for trial at the same place ; and 
ence the practice arose of addresEong 
them as the ** prisoners at the bar." The 
term bar is similarly applied in the 
houses of parliament to the breast-high 
partition which divides from the body of 
the respective houses a space near the 
door, beyond which none but the mem- 
bers and clerks are admitted. To these 
bars witnesses and persons who have 
been ordered into custody for breaches of 
privilege are brought ; and counsel stand 
there when admitted to plead before the 
respective houses. The Commons go to 
the bar of the House of Lords to hear 
the king's speech at the opening and dose 
of a session. 

A trial at bar is one which takes plaee 
before all the judges at the bar of the 
court in which the action is brought 

BARBARIAN. The Greek term PJ»- 
fiapos (barbaros) appears originally to 
\i«.ve b^u applied to language, signi^ring 
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gible to the Greeks; and it was perhaps 
an imitative word intended to r«>re8ent a 
eonfosed and indistinct soond. (Uiad, ii. 
867 ; and Strabo^ cited and illustrated in 
the Philoiogicai Mtuettm, voL i. p. 611.) 
BtuixtroB, it will be observed, is formed 
bj a repetition of the same syllable, bar- 
larHO. Afterwards, however, when all 
the races and states of Greek oricin ob* 
tained a conmion name, it obtained a ge- 
neral negative sense, and expressed all 
persons who were not Greekis. (Thu- 
eydides, i. 3.) At the same time as the 
Ureeks made mnch greater advances in 
civilization, and were much superior in 
natural capacity to their neighbours, the 
word barbarus obtained an accessary 
sense of inferiority both in cultivation and 
in native faculty, and thus implied some- 
thing more than the term ^€^6$, or fo- 
reigner. At first the Romans were in- 
diided among the barbarians; then bar' 
bari signified all who were not Romans 
or Greeks. In the middle ages, after the 
fiill of the Western empire, it was applied 
to the Teutonic races who overran the 
countries of western Europe, who did not 
consider it as a term of reproach, since 
they adopted it themselves, and used it in 
their own codes of law as an appellation 
of the Germans as opposed to the Romans. 
At a later period it was applied to the 
Moors, and thus an extensive tract on the 
north of Afirica obtained the name of 
Barbanr. 

Bewoiirian, in modem languages, means 
a person in a low state of civilization, 
without any reference to the place of his 
burth, so that the native of any country 
might be said to be in a state of bar- 
barism. The word has thus entirely lost 
iti primitive and moper meaning of non- 
Qrecian, or non-jRoman, and is used ex- 
dufflvely in that which was once its ac- 
cessary and subordinate sense of rude and 
uncivilized. 

BARBER-SURGEONS. In former 
times, both in this and other countries, the 
art of snrsery and the art of shaving 
went hand m hand. As to the barbiers- 
chirargiens in France, see the Diction, des 
Origines, tom. i. p. 189. They were se- 
parated from, the barbiers-perruquiers in 
the time of Louis XIV., and maae a dis- 
tinct corporation* 



The barbers of London were first in- 
corporated by King Edw^ IV. in 146 L 
and at that time were the only personi; 
who exercised surgery; but afterwards 
otiiers, assummg the practice of that art^ 
formed themselves into a voluntary asso- 
ciation, which they called tiie Ckmipany 
of Surgeons of London. These two com- 
panies were, by an act of parliament 
passed in the -32 Henry VIII. c. 41, 
united and made one body corporate, by 
the name of the Barbers and Surgeons of 
London. This act however at once united 
and separated the two crafts. The bar- 
bers were not to practise surgery further 
than drawing of teeth ; and tiie surgeons 
were strictiy prohibited fh>m exercising 
•* the feat or craft of barbery or shaving. 
The surgeons were allowed yearly to take, 
at their discretion, the bodies of four per- 
sons after execution for felony, ** for their 
further and better knowledge, instruction, 
insight, learning, and experience in the 
said science or faculty of surgery ;" and 
they were moreover ordered to have " an 
open sign ,on the street-side where they 
should fortune to dwell, that all the king's 
liege people there passing mijKht know at 
all times whither to resort for remedies 
in time of their necessity." Four go- 
vernors or masters, two of them surgeons, 
the other two barbers, were to be elected 
fh>m the body, who were to see that the 
respective members of the two crafts 
exercised their callings in the city agree- 
ably to the spirit of me act. 

The privileges of this Company were 
confirmed in various subsequent charters^ 
the last bearing date the 15tii of April, 
5th Charles I. 

By the year 174.5 it was discovered 
that the two arts which the Company pro- 
fessed were foreign to and independent of 
each other. The barbers and the sur- 
geons were accordingly separated by act 
of parliament, 18th Geo. II., and made 
two distinct corporations. 

(Pennant's Londoriy p. 255; Stat, of 
the Realm, vol. i. p. 794 ; Edm(mdson's 
Compl, Body (f Heraldry ; Strype's edit, 
of Stow's Survey of London, b. v. di, 12.) 

BARKERS. [Auction.] 

BARON, BARONY. Sir Henry Spel- 
man {GlossariutRy 1626, -socft Bato^ ^wr 
gards the word Eaioxi i^ ^ <:ATt\x\»'C^*s\^ ^*i 
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tbeLadn iTtV: but it is a distinct Latin 
word, used by Cicero, for instance, and 
tke supposition of corruption is therefore 
unneoessi^. The Spanish word varon, 
and the Portuguese barao, are slighU^ 
varied forms. The radical parts of mr 
and baro are probably the same, b and p 
being conyertible letters^ as we observe in 
the rorms of various words. The word 
barones (also written beroms) first occurs, 
as &r as we know, in the book entitied 
De Bello Alexandrino (cap. 53), where 
barones are mentioned among the guards 
of Cassius Longinus in Spain ; and the 
woid may possibly be of native Spanish 
or (xallic origin. The Roman writers, 
Cicero and Persius, use the word baro in 
a disparaging sense; but this may not 
have been the primary signification of the 
word, which might simply mean rnan. 

But the word had acquired a restricted 
«ense before its introduction into England, 
and probably it would not be easy to find 
any use of it in English affiiirs in which 
it denoted the whole male population, but 
rather some particular class, and that an 
eminent class. 

Of these by &r the most important is 
tiie class of persons who held lands of a 
superior by military and other honour- 
able services, and who were bound to at* 
tendance in the courts of that superior to 
do homage, and to assist in the various 
business transacted there. The proper 
designation of these persons was the Ba- 
rons. A few instances selected from 
many will be sufficient to prove this point. 
Spelmau quotes from the Book rf Ramaeif 
a writ of King Henry I., in which he 
speaks of the Barons of the honour of 
Ramsey. In the earliest of the Pipe 
Rolls in the Exchequer, which has been 
ghown by its late editor to belong to the 
thirty-firet year of King Henry I,, there 
is mention of the barons of Blithe, mean- 
ing the great tenants of the lord of that 
honour, now call the honour of Tickhill. 
Selden {Titles of Honour y 4to. edit. p. 
275) quotes a charter of William, Earl of 
Gloucester, in the time of Henry II., 
which is addressed " Dapifero suo et om- 
nibus baionibus suis et hominibus Francis 
et Anglis," meaning the persons who held 
lands ofbim. The court itself in which 
these tenants had to perform theit eet- 



vices is called to this day the Court 
Baron, more correctiy the court of the 
Barons> the Curia Baronum. 

What these barons were to the eaiU^ 
and other eminent persons whose lands 
they held, that the earls and thoae emi- 
nent persons were to the king : that is, as 
the earls and bishops, and other great 
landowners, to use a modem expressioiii 
had beneath them a number of persoos 
holding portions of their lands fyr certain 
services to be rendered in tiie field or in 
the court, so the lands which those earls 
and great peoi>le possessed were held by 
them of the king, to whom they had in 
return certain services to perfi)rm of pre- 
cisely the same kind with those whidi 
they exacted fix>m their tenants ; and as 
those tenants were barons to them, so 
were they barons to the king. But, in- 
asmuch as these persons were, both io 
property and in dignity, superior to the 
persons who were oi3y Imrons to them, tiie 
term became almost exclusively, in com- 
mon language, applied to them ; and when 
we read of the barons in the early his- 
tory of the Norman kings of England, 
we are to understand the persons who 
held lands immediately of the king, and 
had certain services to perform in return. 
Few things are of more importance to 
those who would understand the early 
history and institutions of England, thav 
to obtain a clear idea of what is mean' 
by the word baron, as it appears in tht 
writers on the affiiirs of the first two cen- 
turies and a half after the Conquest They 
were the tenants in chief of the crown. 
But to make this more intelligible, we 
may observe that, after the Conquest, 
there was an actual or a fictitious assump- 
tion of absolute property in the whole 
territory of England by the king. The 
few exceptions m peculiar circumstances 
need not here be noticed. The king, thus 
in possession, granted out the greatest 
portion of the soil within a few yean 
after the death of Harold and his own es- 
tablishment on the throne. The persous 
to whom he made these grants were, 1. 
The great ecclesiastics, the prelates, and 
the members of the monastic institutioii8» 
whom probably, in most instances, he 
only allowed to retain, under a different 
\ «(«(&»& Ckl MsDsa^^\a& had been B^ed 
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upon them by Saxcm piety. 2. A few 
Saxons, or natiTe Englishmen, who in a 
few rare instances were allowed to pos- 
iess lands imder the new Norman master. 
). Foreigners, chiefly Normans, persons 
rho had acoompaniea the king in his ex- 
)edition and assisted him in obtaining the 
hrone : these were by fiir the most nu- 
nerous class of the Conqaeror's benefi- 
iaries. Before the fourteenth or fifteenth 
^ear of his reign the distribation of the 
unds of England had been carried nearly 
the fall extent to which it was designed 
y carry it'; for the kinff meant to retain 
a. his own hands considerable tracts of 
md, either to form chaces or parks for 
eld-qports, to yield to him a certain au- 
nal revenue in money, to be as farms for 
lie provision of his own household, or 
> be a reserve fond, out of which here- 
fter to reward services which might be 
endered to him. These lands formed 
ie demesne of the crown, and are what 
re now meant when we speak of the 
Dcient demesne of the crown. 
When atns was done a survey was taken 
r Uie whcAe : first, of the demesne lands 
f the king; and next, of the lands 
'hich had been granted out to the eccle- 
astical corporations, or to the private 
arsons who had received portions of 
ind l^ the gift of the king. At the 
Line time, the commissioners, to whom 
le making of ihis survey was entrusted, 
ere instructed to inquire into the prlvi- 
ges of cities and boroughs, a subject 
ith 'which we have not at present any 
moem. The result of this survey was 
itei^ed of record in the book which has 
Qoe obtained the name of Domesday 
i^A, the most august as well as the most 
icient record of the realm, and for the 
Illy date, the extent, varietv, and im- 
irtanoe of the information wnich it con- 
inSy unrivalled, it is believed, by any 
ocyrd of any other nation. We sec there 
ho ^6 people were to whom the king 
id granted out his lands, and at the same 
ne what lands each of those people 
ild. It presents us with a view, which 
nearly complete, of the persons who in 
le first twenty years after the Conquest 
rmed the barons of England, and of 
le lands which they held : the progeni- 
n of ihe persons who, in snbseqaent 



times, were the active and stirring ag^ts 
in wresting fh)m King John the great 
charter of liberties, and who asserted 
rights or claims which had the effect of 
confining the kingly authority of England 
within narrower limits than tiiose which 
drcumscribed the regal power in most of 
the other states of Europe, 

The indexes which have been prepared 
to * Domesday-Book' present us with the 
names of about 400 persons who held 
lands immediately of the king. Some 
of these were exceedingly small tenures, 
and merged at an early period in greater, 
or, through forfeitures or other circum- 
stances, were resumed by the crown. On 
the other hand, * Domesday-Book* does 
not present us with a complete account of 
the whole tenancies in chief, becanse — 
1. The four northern counties are, for 
some reason not at present understood, 
omitted in the survey ; and 2, There was 
a creation of new tenancies going on after 
the date of the survey, by the grants of 
the Conqueror or his sons of portions of 
the reserved demesne. The fi^uent re- 
bellions, and the unsettied state m which 
the public affairs of England were in the 
first century after the Conquest, occa- 
sioned many resumptions and great fluc- 
tuations, so that it is not possible to fix 
upon any particular period, and to say 
what was precisely the number of tenan- 
cies in chief held oy private persons ; but 
the number, before they were broken up 
when they had to be divided among co- 
heiresses, may be taken, perhaps, on b. 
rude computation, at about 350. In this 
the ecclesiastical persons who held lands 
in chief are not included. 

When we speak of the king having 
given or granted these lands to the per- 
sons who held them, we are not to under- 
stand it as ap absolute gift for which 
nothing was expected in return. In pro- 
portion to the extent and value of the 
lands given, services were to be rendered, 
or money paid, not in the form of an an- 
nual rent, but as casual payii^ents which 
the king had a right, under certain cir- 
cumstances, to demand. The services 
were of two kinds : first, military service, 
that is, every one of those tenants (t(K\asj$& 
from teneoj to hoVd."^ ^as \jcvm.\ \ft ^rcm^ 
personal service to l\ia Asiu^ Vjcl Ysv&'Wttx^ 



BABON. 



[ 306 ] 



BABON.- 



and to bring with him to the royal army 
a certain quota of men, corresponding in 
number to the extent and yalue of his 
lands ; and, secondly, civil services, which 
were of various kinds, sometimes to per- 
form certain offices in tbe king's house- ^ 
hoAd, to execute certain duties on the day 
of his coronati(m, to keep a certain num- 
ber of horses, hounds, or hawks for the 
king's use, and the like. But, besides 
these honourable services, they were bound 
to personal attendance in the king's court 
when the king should please to summon 
them, and to do homage to him (homage 
fh>m homo\ to acknowledge themselves 
to be his Amines, or barones, and to as- 
sist in the admiidstration of justice, and 
in the transaction of other busmess which 
was done in the court of the king. 

We see in this the rude beginnings of 
the modem parliaments, assemblies in 
which the bar^ are so important a con- 
stituent But before we enter on that 
part of the subject, it is proper to observe, 
that among the great tenants of the crown 
there was much diversity both of rank 
and property. We shall pass over the 
bishops and other ecclesiastics, only ob- 
serving, that when it is said that the 
bishops have seats in parliament in virtue 
of the baronies annexed to their sees, the 
meaning of the expression is, that they 
sit there as any omer lay homagers or 
barons of the king, as being among the 
persons who held lands of the crown by 
the services above mentioned ; which is 
correct as &r as parliament is regarded 
as a court for the administration of jus- 
tice, but doubtful so far as it is an assem- 
bly of wise men to advise the king in 
matters touching the affairs of the realm. 
Amongst the other tenants we find some 
to whose names the word vicecomes is 
annexed. On this little has been said by 
the writers on English dignities, and it is 
doubtful whether it is u^ in * Domes- 
day* as an hereditary title, or (mly as a 
title of office answering to the present 
sheriffl But we find some who have in- 
disputably a title, in the proper sense of 
the wor^ annexed to their names, and 
which we know to have descended to 
their posterity. These are the comites of 
'Itemesday-Book,* where, by the Latin 



earl of the Saxon timee ; and as tiicii 
perwrns were raised above the other 
tenants in dignity, so were they, fat the 
most pai^ custmgnished by ins gicater 
extent of the lands held by them. AflMOg 
those to whose vameA no mark of d]Stiiifr> 
tion is annexed, there waa also great di* 
versity in reqpect of the extent of terrilorj 
granted to them. Some had landa-fiff 
exceeding the extent of oitire ooantifli^ 
while others had but a sin^e parish or 
township, or, in the language introdseed 
at the Conquest, but a single manor, or 
two adjacent manors, granted to them. 

All these persons, the earl included, 
were the barons, or formed the baromge 
of England. Whether the tenancy wen 
large or small, they were all equally 
bound to render th^ service in hiscoort 
when the king called upon them. The 
diversity of the extent of the tenure af- 
fords a plausible discriminatory curconi- 
stance between two classes of persons who 
appear in early documents—the greatv 
and the lesser barons ; but a bettor ex- 
planation of this distinction may be given. 
In the larger tenancies, the persons who . 
held them granted out portions to be 
held of them by other parties upon the 
same terms on. which tibey held of the 
king. As they had to furnish a quota of 
men when the king called upon tiiem, so 
they required their tenants to furnish men 
equipped for military service proportion- 
ate to the extent of lands which they 
held when the king called upon them. 
As they had to perform civil services <^ 
various kinds for the king, so they ap- 
pointed certain services of the same kind 
to be performed by their tenants to th&Dr 
selves. As they had to do homage from 
time to time to the king, and to attend in 
his court for the admiuistration of justice 
and for other business touching the com- 
mon interest, so they required the pre- 
sence of their tenants to acknowledge meir 
subjection and to assist in the admini^ 
tration of that portion of public justice 
which the sovereign power allowed the 
great tenants to administer. The castlei» 
Sie ruins of which exist in so many parts 
of the country, were the seats of these 
great tenants, where they held their 
courts, received the homage, and ad- 
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Mondiiig homagen what Westminiter 
Hall, « pert of tiie oomt of the early 
kings of England, was to tiie tenantry in 
efaiefl The Earl of Chester is said to 
hacwe thus sabinfeoded onlj dght persons 
in the yast extent of territory whidi the 
Oon^pierorgrantedtohim. Thesehad,ao- 
eordinffly, Mcfa yery large tracts, and tiiey 
Amne^ with faar saperiors of reli^ns 
hoDsesi tiie court, or, as it is sometimes 
eaUed, the parliament of the Earls of 
Oiester. These persons are fl'emiently 
ealled the barans of that earldom; but the 
mmher of parsons thus sabin^soded was 
•Boally greirter, and the tenancies conse- 
^(oaifly smaller. They were, for tiie most 
part, persons of Norman origin, tiie per- 
sonal attendants, it may be presnmed, of 
Ae great tenant There is no authentic 
register of tiiem, as there is of the tenants 
in ahief; bnttiie names of many of them 
ma^ be collected from the charters of 
tteir chief lords, to wluch they were, in 
most instances, tiie witnesses. These, it 
IS presomed, oonstitate the class of per- 
sons who are meant by the Lesser Barons, 
iHien that term is used by writers who 
aim at precision. 

Bfany of these Lesser Barons, or Ba- 
rons of the Barons, became the progeni- 
tors of flunilies of pre-eminent rank and 
eonsequence in the conntiy. For in- 
stance, the posterity of Nigellns, the Baron 
of Halton, one of the eight of the coont^ of 
Chester, through the unexpected extinc- 
tion of the nuJe pqsteri^ of Ilbert de 
Lad, one of the greatest of the tenants in 
ohief beneath the dignity of an earl, and 
whose castle of Pobtefhict, though in 
ndns, still shows the rank and importance 
of its early owners, became possessed of the 
great tenancy of the Lacis, assumed that 
name as the hereditary distinction, mar- 
ried an heiress of the Earls of Lincoln, 
and so acquired that Earldom ; and when 
at length the^ ended in a female heiress, 
she was mamed to Thomas, son of Ed- 
mond, Earl of Lancaster, son of King 
Henry III. The ranks, indeed, of the 
tenants in chie^ or greater barons, were 
replenished from the class of the lesser 
iMuxms : as in the course of nature cases 
arose in which there was only female 
issue to inherit But even their own 
tenandes were smDethneg bo extensive, 



that ihey were enabled to exhibit a minia- 
ture representation of the state and court 
of their chief: they affected to suHnfleud: 
to have their tenants doing suit and 
service; andinp(mit<^&ct,manyof the 
smaller manors at the present day are 
but tenures under the lesser barons, who 
held of thegreater barons, who l^ld dT 
the king. T^ e process of subinfeudation 
was diocked by a wise statute of King 
Edward I., who introduced many salutary 
reforms, passed in the eighteenth year of 
his rdgn, commonly caUed tiie statute 
Quia EmptoreSf ^c^ which directed that 
sll persons thus taking lands should hold 
them not of the person who granted them, 
but of the superior of whom the grantor 
himself held. 

The precise amount and precise na- 
ture of the services which the l^ig had 
a right to re(^uire fVom his lNut>ns m his 
court, is a pomt on which there seems 
not to be veiy accurate notions in some of 
the writers who have treated on this sub- 
ject ; and a dmilar want of precision is 
discemiUe in the attempt at explaining 
how to the great court beuon of &e king 
were attrad^d the Amotions which be- 
longed to the deliberative assembly of the 
Saxon kings, and the CommuM ConciHvm 
of the realm, the existence of which is 
recognised in charters of some of the 
earliest Norman sovereigns. The feet, 
however, se^ns to be admitted by all who 
have attended to this subject, that tibe 
same persons who were bound to suit and 
service in the king's court constituted 
those assemblies wluch are called by the 
name of parliaments, so frequently men- 
tioned by all our early clm)niders, in 
which there were deliberations on afiBurs 
touching the common interest, and where 
the power was vested of imposing levies 
of money to be applied to the public ser- 
vice. It is a subject of great regret to 
all who wish to see through what po- 
cesses and changes the great institutions 
of the country have become what we now 
see them, that the number of public re- 
cords which have descended to us from 
the first hundred and fifty years after the 
Conquest is so exceedingly small, and 
that those which remain afford so little 
information respecting thia mswXV^UiSKKNr 
lug point of inqioxry. 
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There is, however, no reasonable doubt 
that the parliament of the early Norman 
kings did consist ori^aJly of the per- 
sons who were bound to serriee in the 
king's court bj &e tenure of their lands. 
But when we come to the reign of King 
Edward I., and obtain some precise infor* 
mation respecting the individuals who 
sat in parliament, we do not find that they 
were tiie whole body of the then existing 
tenantnr in chief, but rather a selection 
from wat body, and that there were 
among those who came by the king's 
summons, and not by the election and 
deputation of the people, some who did 
not hold tenancies in chief at all. To 
account for this, it has been the generally 
received opinion, that the increase of the 
number of the tenants in chief (for when 
a fee fell among co^heiresses it increased 
the number of such tenants) rendered it 
inconvenient to admit the whole, and 
especiidly those whose tenancies were 
sometimes only the fraction of the frac- 
tion of the fee oriranally granted; and 
that the barons and the king, through a 
sense of mutual convenience, agreed to 
dispense with the attendance of some of 
the smaller tenants. Others have re- 
ferred the change to the latter years of 
the reign of King Henry III.; when the 
king, having broken the strength of the 
barons at &e batde of Evesham, esta- 
blished a principle of selection, summon* 
ing only those among the barons whom 
he found most devoted to his interest. It 
is matter of just surprise that points of 
such importance as these in the constitu- 
tional history of the country should be 
left to conjecture ; and especially, as from 
time to time claims are presented to par- 
liament by persons who assert a right to 
sit there as being barons by tenure, that 
is, persons who hold lauds immediately 
of the king, and whose ancestors, it is 
alleged, sat by virtue of such tenure. 
The committee of the House of Lords, 
which sat during several sessions of par- 
liament to collect from chronicle, record, 
and journal everything which could be 
found touching tne dignity of a peer of 
the realm, made a very voluminous and 
very instructive Report in 1819. This 
has been followed by reports on the same 



confess that great obscnri^ rests upeft 
the original constitution of parliai^en^ 
and suppose the probability that there 
may still be found among the unexamiaftd 
records of the realm something whidi 
may clear away at least a portion of the 
obscurity which rests opon it. [Lobm^ 
House of, and Parliambnt.] 

We are now arrived at a time when 
the word barm acquired a sense still more 
restricted than that which h^s hitbei:ti> 
belonged to it Later than t^e reigii cf 
Edward II. we seldom find ike word 
barwi used in the Ghronides tO! dwigDale 
the whole of that formidable body wlio> 
were next in dignity to the king bimselC 
who formed his army and his legislative 
assembly, and who forced i^e king t» 
yield points of liberty either to meoh 
selves as a dass or to the whole com- 
munity of Englishmen. The connta or 
earls, from this time, stand out more pnh 
minentiy as a distinct order. There weie 
next introduced into that assembly pels 
sons under the denomination of dukes* 
marquesses, and viscounts ; to all of when 
was given a precedence before those 
barons who had not any dignity, strictii 
so called, annexed to the sen^ice whidi 
they had to render in parliament. The 
baron became the lowest denomination in 
the assembly of peers, possessing the same 
rights of discussing and voting with anj 
other member of the bouse^ but remaining 
destitute of those honorary titles and dis^ 
tinctions the possession of which entitied 
others to step before him^ The term also 
ceased to be applied to those persons whok 
possessing a tenancy in chie^ were yet 
not summoned by the king to attend the 
parliament; and the right or duty of 
attendance, from the time of King Ed- 
ward I., has been founded, not, as an- 
ciently, upon the tenure, but on the writ 
which the king issued commanding their 
attendance. 

Out of this has arisen the expressioo 
barons by writ. The king issued his writ 
to certain persons to attend in parUamoit, 
and the production of that writ constituted 
their right to sit and vote there. Co|nes 
of these writs were taken, and are entned 
what is called the close roll at the 
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Ihe fbrty-nmth of his reign, when the king 
was a prisoner in the hands of Simon de 
If ontlort, who did what he pleased in the 
long's name. There are many snch writs 
exjgting in the copies taken of them, of 
the reign of Edward I^ and all snbse- 
qooit kings, down to the present time. 
They are addressed to the arehMsbops 
and iMsbops, the prior of Saint J<^ of 
Jerusalem, many abbots and priors, the 
earis and peers of the higher lugnities as 
they were introdnced into the peerage, 
and to a number of persons by their 
names only, as William de Vescy, Henry 
de Cobham, Ralph FitzwUliam, William 
la Zooch, and the like — portions of the 
baronage whom the kins diose to call to 
liis oonncils. Upon wis the qoestion 
arises, whether when a person who was a 
baron by tenure leceived the king's writ 
to r^air to the pariiament, the receipt of 
tte writ, and obedience to it, oreat^ in 
him a dignity as a lord of parliament 
which adhered to him during his life, 
and was transmitted to his heir. Upon 
this question the received opinion war 
doubtedly has been that a heritable di^ 
nity was created ; that once a baron, by 
atttmg under authority of the king^s writ, 
idways a baron; and that the barony 
would endure as long as there were heirs 
of the body of the person to whom the 
kin^^s writ had issued. Upon this, the 
feoeived opinion, there have been many 
adjudications of claims to dignities, and 
yet the Lords' Committee on this subject 
cxpre a s very strong doubts respecting the 
dodrine, and contend that there are per- 
sons to whom the king's writ issued, and 
who took their seat accordingly, to whose 
Ik^is nmilar writs never went forth, 
tiiongh there was no bar from nonage, 
fiitai^, or attainder. On the other hand, 
there is the strong &ct, that we do find 
by the writs of summons, that they were 
addressed to the several members of many 
ef the great &milies of England, as they 
rose in successive generadons to be the 
heads of their houses : that, when it hap- 
pened that a f&oaale heiress occurred, her 
usne was not unfrequently set in the 
tdaee in parliament which her ancestors 
nad occupied; and that when the new 
node arose in the time of Richard II., of 
cmatiiig barons by patent, in which a 



right was acknowledged in the posterity 
of the person so created, the ancient 
barons wno had sat by virtue of the king's 
writ'to them and their ancestors did not 
B^PfHj for any ratificatioki of their dignity 
by patent, which they would have done 
haa tey not conceived that it was a 
heritable dignity, as secure as that granted 
by the king's patent. 

The doubt of the Lords' Committees, 
however, shows that this is one of the 
many points touching the baron on wluch 
there is room for question. The practice, 
however, has been hitherto to adunit that 
proof of the issuing of the writ, and of 
obedience to it, by taking a seat in par- 
liament, or what b tedinicaUy csdled 
Eroof of sitting, entitles the person who is 
eir of the body of a person so summoned 
to take his seat in parliament in the place 
which his ancestor occupied. Neverthe- 
less, it would seem, from the report of 
the Lords' Committees, that in cases in 
which one person only of a fiEunily has 
been sununoned at some remote period, 
and none of his known posteri^ near his 
time, this was no creation of the dignity 
of a baron, or of a peer in parliament, 
which could be claimed at this distance 
of time by any person, however clearly 
he might show himself to be the heir of 
the b^y of the person so summoned. 
But that, in cases m which the writ and 
the sitting can be proved respecting seve- 
ral persons in succession in tiie same line, 
as in Mauley, Roos, Fumival, Clifford, 
and many other fiimilies, there is an 
heritable dignity created, liable to no de- 
feazance, and that this dignity may be 
claimed by any person who at this day 
can show himself to be the heir of the* 
body of the person to whom the original 
writ issued. 

In interpreting the phrase heir of the 
body, the analogy of the descent of the 
corporeal hereditaments in the feudal 
times is followed. That is, if a person 
die seised of the dignity of baron, and 
leave a brother and an only child, a 
daughter, the daughter shall inherit in 

5 reference to the brother, though the 
iguity has been transmitted fh>m some 
person who is ancestor to them both. 
This &ct clearly shows how elcssa «. vsgl* 
nexion there is \>eVHeftiL ^Qku^ ^<ig;^^ «sv^ 
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the lands, the descent of both being regu- 
lated by the same principle. The con- 
sequence of this principle is, that through 
a portion of the baronage tiiere has been 
an introduction of new fiimilies into the 
peerage without the sanction of the crown ; 
for the heiress of one of these baronies 
may now bestow herself in marriage at 
her pleasure : and though it is not held 
that the husband can elami the benefit of 
the tenancy by courtesy principle (though 
doubts are entertained on this point), yet 
the issue of the husband may undoubtedly, 
whoever he may be, take his place in par^ 
liament in the seat which his m<wier 
would have occupied had she been a 
male. Practically, the effect of this upon 
the composition of the House of Peeta 
has been very small indeed. 

The case of co-heiresses demands a dis- 
tinct notice, because it will lead to the 
explanation of a phrase which is often used 
by persons who seem not to have very 
distinct noticms concerning what is im- 
plied by it. Lands may be divided, but 
a dignity is by its very nature indivisible. 
Thus, if the representative of one of the 
ancient barons of parliament die, leaving 
four daughters and no son, his larnds may 
be divided in equal portions among them, 
and would be so divided according to the 
principle of the feudal system. But the 
dignity could not be divided; and as the 
prmciple of that system was against any 
distinction among co-heiresses (reserving 
the occurrence in the course of nature of 
persons dying leaving no son but several 
daughters, to be the means of preventing 
the too great accumulation of lands in the 
same person, and of breaking up from 
time to time the great tenancies), it made 
no provision that either the caput harmuB 
or a dignity that was indivisible should 
descend to the eldest or any daughter in 
preference to her sisters. It therefore 
fell into abevance. [Abeyance.] It was 
not extingmshed or destroyed, but it lay 
in a sort of silent partition among the 
sisters; and in this dormant, but not 
dead state, it lay among the posterity of 
the sisters. But if three of the fDur died 
without leaving issue, or if after a few 
generations the issue of three of tuem 
became utterly extinct, the barony would 
then reriye, and the survivmg eiEtox, V£ 
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alive, or the next heir of her l)ody» woddt 
become entitied to the dignitr, and mi^ 
on proof of the necessary nets, claim r 
writ of summons as if there had been do! 
suspension. Again, it is a part.of tfa** 
royal prero^tive to determine an abey- 
ance ; that IS, the king may seleict one of 
the daughters, and give to her the pliiee^ 
state, and preeedency which belong^ to 
her father; and then the bahmy wm 
descend to the several heira in snDoesaoB 
of her body, as entire as if thero had 
never been anj state of abeyance. Bat 
this does not mterfere with the rights of 
the pther co-heirs, who, and whose poste- 
rity, remain in precisel v the same positioo 
in which they stood berare the king deter- 
mined the abeyance in favour of a parti- 
cular branch. In this way the barony of 
Clifford, which luis several times fiukn 
into abeyance, has becm lately given by 
the king to a co-heir. The same was tiie 
case with the baronies of Boos and Ber- 
ners, and indeed it is in a great measure 
to the exercise of this prerogative of tiie 
crown that we owe tiie presence in the 
House of Peers of barons who take their 
seats at the head of the bench, and date 
their sittings fhim the fourteenth and 
thirteenth centuries. 

The principle of the feudal law, which 
was fieivourable to the claims of females, 
was fraught with ruin to noble houses. 
The great fiunily which springs fnm 
Hugh Capet, and a few other great fiami- 
lies of the Continent, have had the address 
to escape from the operaticm of the prin- 
ciple by availing themselves of what is 
csdled the Salic Law; and to this ir- 
owing that they still hold the rank in 
which we now see them, a thousand 
years after they first became illustrious. 
This must have been early perceived in 
England, and it was probably this consi- 
deration which led to the introduction of 
a class of barons, the descent of whose 
dignity should not be regulated by the 
prmciple of the feudal descent of heredi- 
taments, but should be united inseparably 
with the male line of persons issuing 
from the stock of the original grantee. 
Thb innovation is believed to have first 
taken place in the reign of King Richard 
II., who in his eleventh year created John 
BeaasSlDasfii^ ^ ^<()Ul vboxcm^ not merely 
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hj "wnt of flnminons to pariiament, bat by 
ipatenty in -which it was declared that he 
was adyanced to the same state, style, and 
figni^ of a baKm, and that the same state, 
i^^ and dignity ahoold descend to the 
node heirs oihis body. Thnsand at this 
time the class of baroos by patent arose. 
The precedent thns set was, with Tery few 
ocepdoDS, followed in the subsequent 
icigns ; and by ihr the great majority of 
penona who now occupy the baroofl^ 
Mnehin pariiament are the male repre- 
nntati'vea of persons on whom the dignity 
has been oonierred, accompanied by a 
patent, which directs the course of its 
descent to be in the male heirs fbr the 
time being of iite original orantee ; and 
that sboaid it ever happen mat tiiey are 
exhansted, the dignity becomes extinct 

It is nnnecessaiy to enter into any ex- 
amination of the privileges of the bMX)ns, 
which in no respect differ tram those of 
the other component parts of the House 
of Peers. [Peebs of the Realm.] 

The principal writers upon the subject 
of this article are, Jcitm Selden, in his 
work entitled 'Titles of Honour/ first 
pablished in 1614; Sir Henry Spelman, 
m his work entitled ' Archseoloffus, in 
modnm Gloesarii,' folio, 1626 ; Sur Wil- 
liam Dugdale, in his ' Baronage of Eng- 
land,' 3 volnmes, folio, 1675 and 1676; 
and in his * Perfect Copy of all Sum- 
monses of the Nobility to me Great Coun- 
cils and Pariiament of this realm, from 
the 49th of Henry II. until these present 
times,' folio, 1685 ; ' Proceedings, Prece- 
dents, and Arguments on Claims and Con- 
troversies concerning Baronies by Writ, 
and other Honours,' by Arthur Collins, 
Es^.,' folio, 1734; *A Treatise on the 
On^ and Nature of Dignities or TiUes 
of Honour,' by William Cruise, 8vo., 2nd 
edit, 1823 ; ' Report on the Proceeding 
«n the Claim to the Barony of Lisle, m 
the House of Lords,' by Sir N. H. Nicolas, 
9vo^ 1829. But tiie most complete in- 
imnation on this subject is contained in 
the printed 'Report from the Lords' 
-Committees, appointed ^o search the 
Journals of the House, and Rolls of Par- 
liament, and other Records and Docu- 
ments, for all matters touching the Dig- 
1% of a Peer of the Realm.' 

The word Barony is used in the pre- 



ceding article only in its sense of a dig* 
nity inherent in a person : but the ancient 
law-writers speak of persons holding 
lands by barony, which means by the ser- 
vice of attending tiie king in his courts 
as barons. The research of the Lords' 
Committees has not enabled them to trace 
out any specific distinction between what 
is called a tenure by a barony and a te- 
nure by military and other services inci- 
dent to a tenancy in chief. The Hiltons 
in the north, who held by barony, have 
been frequentiy called the Barons of Hil- 
ton, though they had never, as far as is 
known, summons to parliament, or en- 
joyed any of the privileges which belong 
to a peer of the realm. Burford in Shrop- 
shire is also called a barony, and its 
former lords, the Comwalls, who were an 
illegitimate branch of the royal house of 
England, were called, in instruments of 
authority, barons of Burford, but had 
never siumnons to parliament nor privi- 
leges of peerage. Bait)ny is also some 
times, but rarely, used in England foi 
the lands which form the tenancy of a 
baron, and especially when the baron has 
any kind of territorial addition to his 
name taken from the place, and is not 
summoned merely by his Christian and 
surname. This seems, however, to be 
done rather in common parlance than as 
if it were one of the established local 
designations of the country. The head 
of a barony {caput haronuB) is, however, 
an acknowledged and wellndefined term. 
It designates the castie or chief house of 
the baron, the place in which his courts 
were held, where the services of his 
tenants were rendered, and where, in fkct, 
he resided. The castles of England were 
heads of baronies, and there was this pe- 
culiarity respecting them, — that they 
could not be put in dower, and that if it 
happened that the lands were to be parti- 
tioned among co-heiresses, the head of 
the barony was not to be dismembered, but 
to pass entire to some one of the sisters. 

Barony is used in Ireland for a sub- 
division of the counties ; thev reckon 252 
of the districts called baromes. Barony 
here is equivalent to what is meant by 
hundred or wapentake in England. 

It remains to notice three peculiar uses 
of the word Baron; — 
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1. The chief citizens of London, 
York, and of some other places in which the 
citizens possess peculiar franchises, are 
called in early charters not unfirequently 
by the name of ** the borons*' of the place. 
'Diis may arise either from the circum- 
stance of the persons only being intended 
"^^jd were the chief men of the place ; or 
diat they were, in fkct, barons, homagers 
of the King, bound to certain suit and 
service to the king, as it is known the 
•^dzens of London were and still are. . 

2. The Barons of the C^que Ports 
are so called, probably for the same rea- 
sons that the citizens of London and of 
other privileged places are so called. The 
Cinque Ports, which were Haqitin^ Do- 
ver, Hythe, Romney, and Sandwich (to 
which afterwards Kye and Winchilsea 
were added), being ports opposite to 
France, were regarded by the earlier kings 
as places of great importance, and were 
consequently put under a peculiar govern- 
ance, and endowed with peculiar privi- 
leges. The freemen of these ports were 
barons of the king, and they had the 
service imposed upon them of bearing the 
canopy over the head of the king on the 
day of his coronation. Here was the 
feiKlal service which marked them as per- 
sons fiiUine within the limits of the king's 
barons. ThoEe sent of themselves to par- 
liament, though sitting in the lower house, 
might be expected to retain their appella- 
tion of barons. 

3. The Barons of the Exchequer. The 
four judges in that court are so called, and 
one of them the Chief Baron. The court 
was instituted immediately a^r the Con- 
quest, and it is probable that the judges 
were so denominated from the beginning. 
They are called barons in the earliest 
Exchequer record, namely, the Pipe Roll 
of 31 Henry L It ma^ here mean no 
more than the men, that is, the chief men, 
of the Exchequer. For their functions 
and duties see Exchequer. 

BA'RONAGE. This term is used, not 
so much to describe the collective body 
of the barons in the restricted sense which 
now belongs to the word as signifying a 
component part of the hereditary nobilil^ 
of England, but the whole of that nobi- 
lity taken collectively, without regard to 
the distinction of dukes, marquesses^ 



earls, viscounts, and harems, all of wlioif 
form what is now sometimes called ^ 
baronage. 

in tms sense the term is used in the 
title of one of the most important works 
in tiie whole range of En^ish historical 
literature, for the sake of giving a short 
notice of which, we have introduced an 
article under this word. We idlvdeto 
the * Baronage of England,' by SirWilhaiii 
Dngdale, who was the Norroy King at 
Arms, and one of the last survivon of 
one of those eminent antiquarian scholan 
who, in the seventeenth century, raised so 
high the reputation of Ekip^land f^v 
that particular species of learning. 

Sir William Dugdale was the author 
of many other works, but his history of 
the baronage of England is the one to 
which reference is more frequendy made; 
and there is this peculiarity belonging to 
his labours, that the * Baronage' is quoted 
b^ all subsequent writers as a book of the 
highest authority; and it has, in ftct, 
proved a great reservoir of ixiformation 
concerning the families who^ from the 
beginning, have formed the banmage o*. 
England, from which all later writ»*i« 
have drawn freely. 

The first volume was published i£ 
1675 ; the second and third, which form 
together a volume not so large as the 
first, in 1676. The work professes to 
contain an account of all the families 
who had been at any period barons by 
tenure, barons by writ of summons, or 
barons by patent, together with all other 
families who had enjoyed tities of higher 
dignity, beginning with the earl of the 
Se^on times. 

But Sir William Dusidale has collected 
from the chronicles, from the chartula- 
ries of religious houses, with which he 
became acqusunted while preparing bis 
great work on the history of tiie monas- 
teries, from the rolls of parliament, 
in his time only to be perused in manu- 
script, and from the public records, which 
he could consult only in the public repo- 
sitories, or in the extracts made from 
them by his fellow-labourers in historical 
researdfi, and finally from the wills in the 
various ecclesiastical ofSces throughout 
the kingdom, the particulars of the lives 
of the most eminent men cf our natius^ 
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kot die leMt merit of the work ii tiie 
eueflil reference to andioritieB. Onepas- 
Mip;e in tito pefkoa to the Baronage con- 
tame a atrilong tnith: ** As the historical 
diteoiiine will afibrd at a distance some, 
tiboog^ but dim, orospect of tiie magni- 
fleenoe and grandeor wherein the most 
aseieiit and noble Ikmilies of England 
did heretofore liye, so will it briefly ma- 
niftat liow short, nncertain, and transient 
earthly greatness is ; for of no less than 
two hn^bred and seventy in number, 
toncMng which this first volnme doth 
take notice, tibere will hardly be found 
above eig^ which do to this day con- 
tinne; and of those not an^ whose 
eitalea, compued with what their ances- 
tors enjoyed, are not a little diminished ; 
nor of tbst number, I mean two hundred 
and aerenty, above twenty-four who are 
bj any younger male branch descended 
from them, for anght I can discover." 

BABONET, an English name of dig- 
nity, which in its etymology imports a 
Little Baron. But we must not ocmfound 
it with the Lesser Baron of the middle 
ages [Baron], with which the rank of 
baronet has nothing in common; nor 
again with' the banneret of those 
agea [Banneret]; though it does 
appear that in some prmted books, 
umL even in the contemporary manu- 
aeriptB^ the state and dignity of a banne- 
ret is sometimes called the state and 
dignity of a baronet, by a mere error, as 
Sdden promptly asserts (* Titles of Ho- 
nour,' p. 854), of the scribe. 

The origin of this rank and order of 
persons is quite independent of any pre- 
vious rank or order of English society. 
It originated with King James I., who, 
being in want of money for the benefit of 
the province of Ulster in Ireland, hit 
npon the expedient of creating this new 
dignity, and required of all who received 
it the contribution of a sum of money, as 
much as would support thirty infantry for 
three yearsywhich was estimated at 1095/., 
to be expended in settling and improving 
^enrovmceof Ulster. 

Ine principle of this new di^ty was 
to fp^we rank, precedence, and title with- 
out privilege. He who was made a ba- 
ronet still renudned a commoner. He 
aoqniied no new exemption or right to 



take lus seat in any assembly in which lie 
might not before liave been seated. What 
he did acquire we can best coUect from 
the terms of the patent which the king 
granted to all who accepted the honour, 
to them and the heirs male of tiieir bodiefc 
for ever: — 1. Precedence in all commib* 
sions, writs, companies, &e., before all 
knights, including knights of the Ba& 
and bannerets, except such knights ton* 
nerets as were made in the field, the king 
being present; 2. Precedence for the 
wives of the baronet to follow the prece- 
dence granted to the husband ; 3. Prece- 
dence to the daughters and younger sons 
of the baronet l^ore the daughters and 
younger sons of any other person of whom 
the baronet himself took precedence ; 4. 
The st}'le and addition of Baronet to be 
written at the end of his name, with the 
prefix of Sir; 5. The wife of ^e baronet 
to be styled Lady, Madam, or Dame. It 
was stipulated on the part of the king^ 
that the number of baronets should never 
exceed two hundred ; and that, when tiie 
number was diminished W the natural 
process of extinction of families, there 
should be no new creations to supply the 
places of those extinct, but that the num- 
ber should go on decreasing. Further, 
the kins bound himself not to create any 
new order which should lie between the 
baron and tiie baronet. 

Another distinction was soon after 
granted to them. A question arose re- 
specting precedency between the newly- 
created baronets and the younger sons of 
viscounts and barons, which the king dis- 
posed of by his own authority, in fiivour 
of the latter ; and in the same instrument 
in which he declared the royal pleasure 
in this point, he directed that the baronets 
might bear, either on a canton or in an 
escutcheon on their shield of arms, the 
arms of Ulster, which, symbolical it 
seems of the lawless character of the in- 
habitants of that province, as is set forth 
in the preamble of the baronet* s patent, 
was a bloody hand, or, in tiie language of 
heraldry, a hand gules in a field argent. 
And further, the king **to ampliate his 
favour, this dignity being of his Majes- 
ty's own creation, and the work of his 
hands," did grant that every baxonet^ 
when he had attamodiiilfck^ «^ q1 \:««sqX)- 
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one years, might claim firom the king the 
faOQoar of Imigfathood; that in armies 
thej should have place near about the 
royal standard ; and lastly, that in their 
fbneral pomp they should haye two as- 
sistants of the body, a principal mourner, 
and four assistants to him, being a mean 
betwixt a baron and a knight 

Such was the original institution of the 
order. To cany the king's intentions into 
effect, and especially to secure the pay- 
ment of the money, commissioners were 
appointed to receive proffers for admission 
into the order. The instructions given 
to them throw further light on the origi- 
nal constitution of this body. They 
were to treat with none but such as were 
men of quality, state of living and good 
reputation worUiy of the same, and they 
were to be descended of at least a grand- 
£gither by the Other's side that bore arms; 
they were to be also persons possessed of 
a clear yearly revenue of 1000/. ; and to 
avoid the envy and slander, as if they 
were men who had purchased the honour, 
the commissioners were to require an oath 
of them that they had not directly or in- 
directly given any sum of money for the 
attaining the degree and pre-eminence, 
except that which was necessary for the 
maintenance of the appointed number of 
soldiers. 

The earliest patents bear date on May 
22, 1611, on which day Sir Nicholas 
Bacon, of Redgrave, in 'Suffolk, knight, 
was admitted the first of the new order ; 
and with him seventeen other knights and 
gentlemen of the first quality beneath the 
peerage. On the 29th of June following, 
fifty-rour other patents were tested, and 
four more in September. The doubt 
respecting the precedence, and certain 
scruples which arose respecting this exer- 
cise of the royal prerogative, seemed to 
have occasioned a relaxation in the issue 
of patents, for no more were issued till 
the 25th of November, 1612, when fifteen 
other gentlemen were introduced into the 
order, making in the whole ninety-one. At 
this number they remained for some years ; 
and it wa& not till 1622, a little before the 
death of King James, that the number of 
two hundred was completed. 

In its more essential points, this order 
^ uuder^iie no modifications since its 



establishment But the following altera- 
tions have taken place: — 1. Tl^re h» 
been no adherence to the number two 
hundred, which by the original compact 
was to be the limit of the number of 
patents issued. Even the founder him- 
self did not adhere to this part of tbe 
contract, for at his death two hundred 
and five patents had been issued. The 
excuse was that several of the baronelB 
had been advanced to higher digmtiei^ 
and that thus vacancies were created, 
which the king was at liberty to iUL 
But his successor. King Charles I., issued 
patents at his pleasure ; and the number 
issued before his death amounted to four 
hundred and fifty-eight Later kings 
have not thought themselves bound by 
this cladse of me original compact; and 
the number of members of this order is 
now understood to have no other limit 
than the will of the king. 2. In ths 
time of King Charles II. the custom was 
to remit the payment of the money for 
the support of the soldiers ; and a warrant 
for this remission is now always under- 
stood to accompany the grant of a patent 
of baronetcy. 3. The rule of requiring 

Cof of coat-armour for three descents 
in numerous instances not been in- 
sisted on. But with these variations the 
order has remained unchanged. 

Various works have been published 
containing accounts of the families of 
England who belong to this order. The 
first of these was published in 1720, en- 
titled 'The Baronetage of England,' the 
author of which was Arthur Collins, 
whose similar work on the * Peerage of 
England ' is held in high estimation. It 
w^s his intention to give an account o 
all the families who had ever possessed 
this distinction, whether then existing <^ 
extinct. Two volumes were published, 
containing the first 152 families ; but tiie 
work was not continued. In 1727 ap- 
peared another * Baronetage,' in three 
volumes, containing valuable accounts of 
the funilies of all baronets then existing. 
A third * Baronetage,' usually called 
Wotton's, appeared in 1741, in five large 
volumes, 8vo. This is indisputably the 
most carefully compiled, the fullest, and 
the best work of the kind. Another ap- 
peared in 1775, in three volumes, Svo,; 
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Dt St the ptintiog and Hnling the pro- 
M of Ultur, lo he denned to eita- 
di an order vi baronetiiii Scotland for 
I encaarMonent of the planting vnd 
Oiiig of No\-a Scoti*. H« tUed hov- 
r befbra taj procre^nRi had been 
en. Hia iQccesMr adopted the Bcbeme, 
1 in 16SB gTSDted ceitaiD (rocu of 
a Nova Scolia to tbtioiu peraong. 
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banmeca of that proiu 
dcucy analogooa to the preeedenc]' gnea 
to the baronet! oT Eagland. Some addi- 
tUHMl privilege* irere given them ; as 
that tlw eldest KM of a banmet of Nora 
Scotia, during the lifetime of hii fktber, 
misht claim the hoDonr of knighthood ; 
sod that the baionet might wear a ribbon 
Hod medal, with badge and inngnia of 
tha rader. The additkm to the ooal- 
onuoar of the banmet vai the anni of 
the proTUice of Nova Scotia. 

It «a« proposed chat the number ihoald 
be limited to 1.^0. The Bret vas Sir 
Sobert Gordon of GordonBtown. There 
were frequent sreationi of thia dignity 
till the onioD with ScotUnd in 1707, when 
the creationa ceased. 

Banmeli of Ireland were inatitnted by 
King Jama 1. in IHitO, for tbe came pur- 
pMe with the baronets of England. The 
mawy *>* P*id into the Irish Eicheqaer. 
lie mt penon who received Ihe digni^ 
*■• either S>\t Domioick Sarsfield, de 
Chief Juatiee of tbe Commtm Plesa in 
Iretaad. or Sir Frandi Blnndell, tbe Se- 
cntarr of State. 

BA£BIST£B. The etymology of thia 
word hu been Tariously given by dif- 
ftmit anOtora, and it would be onpn^lahle 
■ I the incifu' " ' 
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ssigned to 
^ench the word barreaiL, which 
a bar of wood or iron, is also used to sig- 
nify " a place in the audience where the 
advocates plead, and which ia closed to 
wevent the preas of people." (Richelet, 
Dietiini.') From the word bar then il 
ii obriwi that nch a term ai tu-riUet 



maybefonned. Bui in Englanditistaid 
that the term barrister arote from the 
arrangement of tbe halls of the different 
Inns of Court, which, for several cen- 
(ories, have compoaed in England a kind 
of university for Ihe education of advo- 
cates. riH"S OF CuiniT.] The benchers 
and rodera. beiQg the superiors of each 
hooae, occupied on public occasions of 
assembly the upper end of the hall, which 
— raised on a doU, tad separated from 
rest of the building bj a bar. The 
next in degree were the iltrr barriaters, 
who, after they had attained a certain 
standing, were called ^m the body of 
the hall to the bar (i. e. to the flnt place 
outside the lar), for tlie pnqwae of taking 
ncipal part in the mootinga or ex- 
« of the house ; and hence diey pro- 
bably derived the name of vtttr or outer 
bamtters. The other members of Ihe 
Inn, consisting of Mndenta of the law 
imder the degree of utter barristers, took 
thi'Lr places nearer to the centre of the 
hall and farther from the bar, and from 
this maimer of distribution appear to have 
been called iwur barrislers. The dis- 
tinction between utter and inner barristers 
ia at the present day wholly abdisbed, 
the former being called barristers gene- 
rally, and the latter falling under the 
denomination of students. 

The degi«e of otter barrister, thoogh 
it gave rank and precedence in the Inn of 
Cmirt, and placed the individoal in a 
class from which advocates were always 
taken, did not originally eommonicate 
any authority to plead in courts of iuidce. 
In the old reports of the proceedings of 
courts, the term is wholly unknown; Ser- 
jeants and apprenliees at law, who are 




bAl^lilSTEfi. 



[316] 



BAltftlSTEtL 



In the time of Stow, however, who wrote 
in the latter part of Elizabe^'s reign, it 
is clear that utter barristers were entitled 
to act as advocates, as he expressly says 
that persons called to that degree are '* so 
enabled to be common conncellors, and to 
practice the law both in their chambers 
iand at the barres." The exact course of 
legal education pursued at the Inns of 
Court before tiie Commonwealth is ex- 
tremely uncertain, but it appears to have 
consisted almost entirely of the exercises 
called readings and mootings, which have 
been descrilied by several old writers. 
The readings in the superior or larger 
Reuses were thus conducted: — 'Die 
2)enchers annually chose from their own 
body two readers, whose duty it was to 
read openly to the society in tiieir public 
hall, at least twice in the year. On these 
occasions, which were observed with 
great solemnity, the reader selected some 
statute which he made the subject of 
formal examination and discussion. He 
first recited the doubts and questions 
which had arisen, or which might by 
possibility arise, upon the several clauses 
t)f the statute, and then briefly declared 
his own judgment upon them. The ques- 
tions thus stated were then debated by 
the utter barristers present with the 
reader, after which the judges and Ser- 
jeants, several of whom were usually pre- 
sent, pronounced their opinions separately 
upon the points which had been raised. 
Readings of this kind were often pub- 
lished, and it is to this practice of the 
Inns of Court that we are indebted for 
some of the most profound juridical ar^- 
ments in our language, such as Callis's 
reading on the Statute of Sewers, and 
Lord Bacon's on tiie Statute of Uses. 

The process of mooting in the Inns of 
Court differed considerably from reading, 
though the general object of both was the 
same. On these occasions, the reader of 
the Inn for the time being, with two or 
more benchers, presided in the open hall. 
On each side of the bench table were two 
inner barristers, who declared in law 
French some kind of action, previously 
devised by them, and which always con- 
tained some nice and doubtful points of 
law, the one stating the case for the 
and the o£er the case for lih& 



defendant. The points of law arising b 
this fictitious case were then arened by 
two utter barristers, after whidi tiitf 
reader and the benchers closed the pitH 
ceedings by declaring their opinions sepa- 
rately. These exercises appear to have 
lost much of their utility m the time of 
Lord Coke, who, in the ' First Institute,' 
p. 280 a, praises the ancient readings, but 
says that the modem perfbrmances were 
of no authority. Roger North says that 
Lord Keeper Guilford was one of the 
last persons who read in the Temple ac- 
cording to tiie ancient spirit of the insti- 
tution. It is, however, beyond all doubt, 
that, as fkr back as we have any distinct 
memorials, all advocates must have passed 
through the mode of preparation adopted 
in the Inns of Court 

The seijeants, who, before the allow- 
ance of utter barristers to plead in courts, 
appear to have been the only advocates, 
were called from the Inns of Court by the 
king^s writ, which was only issued at the 
discretion of the crown, and generally as 
a matter of favour; and indeed this con- 
tinues to be the case at the present day. 
In process of time it became convenient 
and necessary to enable utter barristers to 
practise ; but some time after they began 
to act as advocates in the superior courts, 
the terms upon which they were called to 
the bar, and allowed to plead, were pre- 
scribed by the Privy Council. Thus an 
order of council, regulating the proceed- 
ings of all the Inns of Court in this re- 
spect, dated Easter Term, 1574, and 
signed by Sir Nicholas Bacon as lord 
keeper, and several lords of ccuncil, di- 
rects that ** none be called to the utter bar 
but by the ordinary council of the House 
(i.e, tibe Inn), in tiieir general ordinary 
councils in term time; also, that none 
shall be utter barristers without having 
performed a certain number of mootings ; 
also, that none shall be admitted to plead 
in any of the courts at Westminster, or to 
sign pleadings, unless he be a reader, 
bencher, or five years' utter barrister, and 
continuing that time in exercises of learn- 
ing; also, that none shall plead before 
justices of assize unless allowed in the 
courts of Westminster, or allowed by 
the justices of assize." (See Dugdale's 
\ Origiiies J-ttdicwoXu.^ Thk appears to bo 
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Ihe last instanoe of the immediate inter- 
firenoe of the Privy Cooncil with the 
amngements of the Imis of Court re- 
speotiug calls to the bar. In the reigns 
of James I. and Charles I., the ja(i^^ 
and benchers of the several Inns con* 
jcnntly made orders <m this subject, and, 
nnoe the Commonwealth, the authority 
to call persons to the degree of barrister- 
at>law nas been tacitly relinquished to 
the benchers of the different societies, and 
is now considered to be delegated to them 
fh>m the judges of the superior courts. 
In conformity with this view of the sub- 
ject, the practice has been, in the several 
cases of a rejection of applications to be 
called to the bar which have lately hap- 
pened, tD' appeal to the judges, who either 
confirm or reverse tte decision of the 
benchers. 

Previously to a general arrangement 
made b^ all the Inns of Court in 1762, 
the quahfications required for being called 
to the bar varied extremely, and no uni* 
form rule was observed at the different 
houses. In tiie first year of the reign of 
James I. it was solemnly ordered by a 
regulation signed by Sir Edward Cok^ 
Sir Francis Bticon, and other distinguished 
names, that no person should be admitted 
into any of the Inns of Court who was 
not a gentleman b^ descent. Other regu- 
lations were occasionally made, as to th^ 
length of standing required, and the num- 
ber of persons to be called at each time, 
which were often inconsistent with each 
other. The greatest inconvenience, how- 
ever, arose firran the absence of uniformity 
in the practice of the different Inns, as to 
the (qualifications which they respectively 
required. To remedy this evil, it was 
determined, in 1762, by the concurrence 
of all the Inns of Court, to adopt a com- 
mon set of rules for their guidance in this 
respect ; and at the present day, the gene- 
ral rule as to qualification in all the Inns 
of Court is, that a person, in order to en- 
titie himself to be called to the bar, must 
be twenty-one years of age, have kept 
twelve terms, and have been for five 
years, at the least, a member of the so- 
ciety. If he be a Master or Bachelor of 
Arts of either of the English universities, 
or of Trinity College, Dublin, it is suffi- 
cient if he has kept twelve terms and has 



been three vears a member of the Inn bjr 
which he desires to be called to the bar^ 
By an order made 1^ the benchers of thft 
Inner Temple, in Trinity Term, 1829, 
every person proposed for adminion to 
that house must, previously to his admis* 
sion, undergo an examination by tWQ 
barristers appointed by the bench, who 
are required to certify whether the indi- 
vidual is proficient in '* classical attain* 
meuts and the general subjects of a liberal 
education." lliis regulation has not been 
adopted at any of the other three Inns of 
Court The expense of being called to 
the bar amounts to between 80/. and 902., 
exclusive of the three years' commons 
and the admission fees. In order to 
qualify a person for the bar in Ireland, 
it is necessary that he should have kept 
eight terms at one of the four Inns of 
Court in London, and nine terms at the 
King's Inn in Dublin. [Advocates, 
Faculty of ; Counsel ; Inns of Court.] 
The following statement of the regula- 
tions now in force as to the admission of 
advocates in the ecclesiastical and ad- 
miralty courts of Doctors' Commons, and 
in the provincial court of York, and the 
present number of advocates in these 
courts, is taken firom a Parliamentary 
Return (No. 282, sess. 1844). According 
to the present rules, a candidate for ad-? 
mission as an advocate is required to 
deliver in to the office of the vicar-general 
of the province of Canterbury a certifi* 
cate of his having taken the degree of 
Doctor of Laws, signed by the registrar 
of the universi^ to which he belongs^ 
A petition, praying that in consideration 
of such qualification the candidate may 
be admitted an advocate, is then presented 
to the archbishop, who issues his fiat for 
the admission of the applicant, directed 
to his vicar-general, who thereupon causes 
a rescript or commission to be prepared, 
addressed to the official princii^ of the 
Arches Court of Canterbury, empowering 
and requiring him to admit the candidate 
an advocate of that court. This commis- 
sion contains a proviso that the person to 
be admitted shall not practise for one 
whole year from the date of his admis- 
sion. The candidate is admitted on one 
of the regular sessions of the Arches 
Court*, the le&ctv^l oi ^(i^ vt^^i^As^^^ 
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bcSng first read, and the oaths of alle- 
gianoe and saprema<^ with two other 
oatha being taken. This admission in 
^e Arches Coort qualifies the person for 
practising in any of the other ecclesiasti- 
cal courts of Doctors' C<»nmons. The 
present number of advocates is 24. 
■ Advocates admitted in the Arches 
Court of Canterbury are admitted to 'be 
advocates of the High Court of Admiralty 
of England upon their alleging such their 
admission in the Arches Court. The 
present number of advocates is 24. 

The advocates of the provincial courts 
at York must be barristers-at>law ; and 
they are admitted as advocates <^ the 
Consistory Court there, with power to 
practise m all odier the archbishop of 
York's courts, by virtue of his grace's fiat 
directed to lus chancellor : the stamp-duty 
on their admission is 50/. But it is not 
required diat they should be doctors 
of civil law, nor does the constitution of 
Archbishop Pickham, 9 Edw. L, 1221, 
apply to diem. The number of advo- 
cates, as fiur back as any record shows, 
has been limited to four; but the present 
number is only two. The admitted ad- 
vocates of the courts have exclusive right 
to practise therein, though in cases of 
weight and difficulty, counsel on the 
northern circuit are occasionally taken 
in to their assistance. 

BARRISTER, in Scotland. [Advo- 
cates, Faculty of.] 

BARTER. When one commodity is 
exchanged directly for another, without 
the employment of any instrument of 
exchange which shall determine the value 
of the merchandise, the transaction is 
called Barter. All trade resolves itself 
into an exchange of commodities ; but 
the conmiercial exchangers of one com- 
modity for another effect their exchanges 
by a money-payment, determined by a 
market-value. This is a sale. Swift, in 
his attack upon Wood's halfpence, wldch 
he consider^ as destructive of the money- 
standard of value, says, '* I see nothing 
left us but to barter our goods, like the 
wild Indians, with each other." The 
general evils of such a state are obvious ; 
and they create dishonest attempts in one 
excbaneer to cheat the other. The 
North Amenean Indians obtain a lew oi 



the comforts and luxuries of civilized hSd, 
by exchai^ng skins for mann&ctared 
articles. The Indians meet the tniden; 
each man divides his skins into kitof 
which have a relative value to eadi 
other, as that two otter skins are equal ta 
one beaver. For one lot he wants a gim, 
or a looking-glass, or a blanket, or an 
axe. The trader has the articles to give 
the Indian in exchange. Twentp^ beaver- 
skins are ^ven for a gun ; the gun costs 
a pound m Birmingham; the bcaver> 
skins are worth more than twentr times 
the amount in London. If the Indians 
were brought into more general contact 
with the exchangers of civilised life^ th«y 
would regulate their exchanges by a 
money-standard, and would obtain a 
fairer value for their skins. 

The term barter seems to have been 
derived from the languages of southern 
Europe: baratar, Spanish; banUtare, 
Italism, — which signify to cheat as well 
as to barter : hence, also, our word Bar- 
ratry. The want of a standard c^ value 
in all transactions of barter, gives occa- 
sion to that species of overreaching which 
prevails from an ignorance of the real 
principles of trade, by which all exchan^ 
gers are benefited through an exchange. 
The examples of barter, however, without 
any reference to some standard of value, 
become more and more uncommon as 
the commercial intercourse of mankind 
advances. A skin of com, or a stone 
vessel of com, amone some of the Indian 
tribes, is established as a standard of 
value ; councils are held to determine the 
rate of exchange ; and a beaver-skin is 
thus held to be worth so many more skins 
of com than a blanket This is an 
approach to a standard of value, which 
almost takes the transaction out of the 
condition of being a barter. In the 
trade carried on between Russia and 
China, the exchanges of merchandise are 
directly effected, but the comparative 
value of the merchandise is determined 
by a money-standard. This is clearly 
not barter. The Indian corn-measure 
of value is something like the animal 
measure which formerly existed in this 
country, when certain values being 
affixed to cattle and slaves, they became 
\«ii Vns^xMs&KsxX ^ «];jiba.\^^ under the 
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of Hewg money. Amoagst the 
Bortfaeni natioDf tkins need to be a stand- 
ard of "valiie: the word Ma, which ug- 
mflea money in the Erthonian language, 
hm not loot its primltiTe signification of 
skba amongst the Laplanders. When 
nations oome to use any standard of 
Tilne, whether skins, as in northern 
Eorope, or dhoorra (ponnded millet, 
•Sbr^mm nmlgtuw\ as in r^ubia, or shells, 
M m paits of India, their transactions 
gradnaily lose the character of barter. 
If wages are paid in articles of consomp- 
tioD, aa in some districts of England, the 
transaction is called tr¥ek:—tnc is the 
Fiench for barter. fTBUcK System.] 

The exchanges of a oiTilized pec»le 
amongst tibenMelves, or with other 
ooontries, are principally carried on by 
bills of exchange; the actnal money- 
payment in a ooontr^ by no means repre- 
sents tiie amoont of its commercial trans- 
aedons. If any sadden convulsion arise 
whidi intermpts the confidence upon 
which credit is fbnnded, bills of exchange 
cease to be negotiable, and exchangers 
demand money payments. The coin of 
aoommercial ooontry being insufficient 
to represent ite transactions, barter would 
be the natoral consequence if such a dis- 
astrous state of things were to continue. 
Thus, whoL Mr. Huskisson declared in 
1825 that the ^anic of that yeai* placed 
tlus ooontry ** within fbr^^-eight hours of 
barter," he meant that the credit of the 
state would haye been so reduced, that its 
notes would not have been received, or its 
coin, except for its intrinsic value as an 
article of exchange ; and that the bills of 
individuals would buave been in the same 
case. Barter, in this case, would be a back- 
ward movement towards uncivilization. 

•BASTARD. The conjectures of ety- 
mologists on the origin of this word are 
various and nnsatisfiictory. Its root has 
been sought in several languages: — the 
Greek, Saxon, Grerman, Welsh, Icelandic, 
and Persian. For the grounds on which 
the pretensions of all Inese languages are 
respectively supported, we refer &e cu- 
rious to the glossaries of Ducange and 
Sp-ilman, the more recent one of Boucher, 
and to the notes on the title Bastard in 
Dodd and Gwillim's edition of Bacon's 
Abridgment^ vol. i., p. 746, 



Amoofl old English writers it is applied 
to a child not bom in lawful wedlock ; and 
as such he is technically distinguished 
firom a mulier (Jiliug mulieratu*), who is 
the legitimate offspring of a mulier or 
marrii^i woman. 

The civilians and canonists distinguish 
illegitimate children into four or five 
classes not recognised in the English law ; 
it may, however, be worth while to re- 
mark, that tiie familiar term natural, ap- 
plied by us to all children bom out of 
wedlock, is in tiiat classification confined 
to those only who are the ofbpriug of 
unmarried parents, living in concubinage, 
and who laoour under no legal impedi- 
ment to interaiarriage. Children oftiie 
last-mentioned class are, by the civil and 
canon law, capable of legitimation by the 
subsequent union of the parents, or by 
other acts which it is needless here to 
particularize. (Heineccius, Sj^ntag, vol. i. 
p. 159; RidleVs View, &c., p. 3.50, ed. 
1675; Godolphin's Mepertorium Canoiii- 
cum, chap. 35.) 

The English very early adopted strict 
notions on the subject of legitimacy ; and 
when the prelates of the 13th century- 
were desirous of establishing in this coun- 
try the mle of the canon law, by which 
bastard children are legitimated upon 
the subsequent intermarriage of their 
parents, the barons assembled at Mei*ton 
(a.d. 1235) replied by the celebrated de- 
claration, '* that they would not consent 
to chance the laws of England hitherto 
used and approved." 

It has been observed that this sturdy 
repugnance to innovation was the more 
disinterested, inasmuch as the lax mo- 
rality of those days must probably have 
made the proposition not alto^ther un- 
palatable to many to whom it was ad- 
dressed. The opposition, therefore, seems 
to have been prompted by a jealousy of 
ecclesiastical influence, wmch was at that 
time ever watohful to extend the au- 
thority of the church by engrafting on 
our jurispradence the principles of the 
canon law. 

On another point our ancestors were 
less reaunable : for it was very early re- 
ceived for law, not only that the feet of 
birth after marriage was essential to le^- 
timacy, but \]haX \X'««& ^\tf\v)ss^^ ^i >x. 
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Henee it was long a maxim that nothing 
9)at physical or natural impossibility, such 
as the continued absence of the husband 
beyond seas, &c., could preyent the child 
80 bom from being held legitimate, or 
justify an inquiry into the r^ paternity. 

Their liberality in the case of posthu- 
mous children was also remarkable : for 
in the case of tiie Countess of Gloucester* 
in the reign of Edward II., a child bom 
one year and seven months after the 
death of the fkther, was pronounced legi-* 
timate ; a degree of indulgence only ex- 
ceeded by the complaisance of Mr. Ser- 
jeant Rolfe, in the reign of Ilenry VI., 
who was of opinion that a widow might 
jgive birth to a child at the distance of 
seven years after her husband's decease, 
without wrong to her reputation. TCoke 
upon Littleton, 123 b. note by Mr. Har- 
grave; RoUe's Abridgment, "Bastard;** 
and Le Marchanf s Prrface to the case of 
the Banbury Peerage,) 

The law now stands on a more reason* 
able footing, and the fact of birth during 
marriage, or within a competent time 
after the husband's death, is now held to 
be only a strong presumption of legiti- 
macy, capable of being repelled by satis- 
factory evidence to the contrair. 

Another curious position of doubtfVd 
authority is also found in our old text 
writers; namely, that where a widow 
marries again so soon after her husband's 
decease that a child bom afterwards may 
reasonably be supposed to be the child of 
either husband, then the child, upon at- 
taining to years of discretion, shall be at 
liberty to Choose which of the two shall 
be accounted his father. MThen a man 
dies, and his wife alleges that she is with 
child, those who may be entitled to the 
property in case there is no child bom, 
or in case the child who is bom is illegi- 
timate, that is, not the child of the hus- 
band, may have a writ De Ventre Inspi- 
ciendo, the object of which is to ascertain 
if the woman is pregnant. [Ventre In- 
8PICIEND0, De ; Whit.] 

The legal incapacities under which an 
illegitimate child labours by the law of 
England are few, and are chiefly con- 
fined to the cases of inheritance and suc- 
cessioB, He is regarded for most pur- . 
poses as the son of nobody, and is ^eK:-\ 



ibre heir-aMaw to none of his repoted 
ancestors. He is entitled to no distribih 
tive share of the personal property of fait 
parents, if they die intestate; and even 
under a will he can only take where he 
is distinctly pointed out m it as an object 
of the testators bounty, and not under the 
general description of *son,* * daughter,* 
or * child,* by which legitimate children 
alone are presumed to be designated. 
He can also take under a will bemre his 
birth, if he is particularly described. 
He may, however, acquire property him- 
self and thus become the founder of a 
f^h inheritance, though none of his 
lineal descendants can claim through him 
the property of his reputed relations. If 
he dies without wife, issue, or will, his 
lands and goods escheat to the crown, or- 
lord of the fee. In the former event it is 
usual fbr the crown to resign its claim to 
the greater part of the property on the 
petition of isome of his nearest quad 
kindred. There is a clause (§ 1 1) in tiie 
new Savings Banks Act (7 & 8 Vict c. 
83) which allows the sum invested b^ a 
depositor, being illegitimate and dying 
intestate, to be paid to such person or 
persons as would be entitled to the same 
provided the depositor had been legiti- 
mate. 

Strictly speaking, a bastard has no 
surname until he has acquired one by 
reputation, and in the meantime he is 
properly called by that of his mother. 
The mother of an illegitimate child is 
entitled to its custody, although if such 
child, within the age of nurture, be frau- 
dulently taken from the mother by the 
putative father, the order of the justices 
to restore it to its mother is not sufScient 
The remedy is by habeas corpus in the 
Court of King^s Bench. Lord Stowell 
was of opinion that the father of an ille^ 
gitimate child " had very little (if any) 
parental authority.** (Phillimore's Bums, 
1. pp. 130 — 1.) Before the passing of 18 
£liz. c. 3, it 18 considered that the cus- 
tody of an illegitimate child was in the 
hands of the parish, and after this enact-, 
ment it was a question whether the fkther 
could take the child out of the possession 
of the parish. 

The first English statute which pro* 
VA<e& fat ^"fe \ft^Aw\Kwwv<!ft of illegitimate 
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cfaiMreD, is the 18th of ElixabeCh, cap. 3, 
wludk conferred on justices of the peace 
the power of requiring from one or both of 
the parents a weekly or other payment 
for tneir support, and in defitolt thereof, 
(^committing them to jail nntil they fboud 
surety to make soch payment, or else to ap- 
pear at the next quarter-sessions to abiae 
the order of the jtustices. The 7th James 
1. c 4^ punished a woman haying a 
bastard chargeable to the parish, with 
one year's imprisonment and labour in 
the house of correction ; and for a second 
offence she was to be committed to the 
house of correction until ^e could find 
sureties fer her good behaviour. The 
dOth of Geo. IIL c 51, repealed this 
power, and enabled tiie justices to sen- 
tence the woman to imprisonment for 
any period not less than six weeks nor 
more than a year. As bastards were 
frequently left to the charge of the 
pmrish by the parents running away, an 
act was passed (13 & 14 Car. II. c. 11) 
which enabled the overseers to indenmify 
themselves at the cost of the putative 
ikther. By 6th Geo. II. c. 31, and 49th 
Gea III. c. 68 (which repealed the 
former act and then re-enacted it with 
some variations), on a single woman 
declaring herself to be pregnant, and 
charging any person with being the 
&ther, a justice's warrant could be ob- 
tained for his apprehension, on the appli- 
cation of the overseer or any substantial 
householder, and such person might be 
committed to jail, unless he agreed to 
indemnify the parish. The justice had 
no power to examine into the merits of 
the case, but was compelled to act upon 
the woman's oath, and to commit the pu- 
tative fiUher if the necessary surety was 
not provided. The man had the option 
of marrying the woman, contributing to 
the maintenance of the child, or of going 
to jail. Under the act of Elizabeth and 
later acts of parliament, down to the 
passing of the Poor Law Amendment Act 
m 1834, the usual practice was for the 
mother to apply for relief to the parish 
officers, by whom she was carried before 
the magistrates to be interrogated re- 
specting the paternity of the child. An 
otder of filiation was then made, and the 
repaJbed fiither was ordered to contribute 



a weekly payment, or was bound to in* 
demuify tne parish against the fiiture 
expenses of maintenance. **In form 
the proceeding was against the putative 
&ti)er for the indemnification of the 
parish; but in substance it was a pro- 
ceeding of the mother against the puta- 
tive &tiier, the benefit of which accrued 
to her, and to which the parish was littie 
more than a nominal party, except when 
it made good the father's de&ult. It was 
in truth an action of the mother against 
the putative father, for a contribution 
towards the expenses of their common 
child, in which, by a fiction of law, the 
parish was plaintiff." {On the law con' 
ceming the maintejumce of basUirdSf 
by the Poor Law Commiastonenj Pari, 
paper. No. 31, Session 1844.) In this 
state of things, the Commissioners of Poor 
Law Inquiry (1834) recommended that 
the mother of a bastard should be ren- 
dered liable for its maintenance, but that 
she should be exempted fh>m punishment 
under 30th Geo. III. c 51, and that all 
enactments charging the putative fiither 
should be repealed. The Bill for amend- 
ing tiie Poor Law, brought in in 1834, 
contained clauses for ^ving effect to this 
recommendation; but a dause was in- 
troduced into the Bill in the Commons 
authorising the making of orders of af- 
filiation in petty sessions. In the House 
of Lords the Bill was amended in the 
form in which it ultimately passed (4th 
& 6tii Waiiam IV. c. 76, §§ 72—76). 
The law now was, that the parish might 
still apply for an order upon the putative 
father, but this was to be done at the 
quarter-sessions, instead of the petty 
sessions ; and corroborative evidence was 
required; and other difficulties and 
onerous conditions were thrown in the 
way, which increased the trouble and ex- 
pense of all parties, and showed that ** tiie 
object of the Legislature was to impede 
rather than encourage the applications to 
quarter-sessions, and by so doing to con- 
form partially to the recommendation of 
the Commissioners of Inquiry, that the 
remedy against the supposed &ther 
should be abolished altogether." (i?e- 
port of Poor Law Commissioners to Se- 
cretary of State, May, 1835.) The num- 
ber of bastard affiYoXi^ \si 'Is^^asA vA. 
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Wales, in the years ending respectively 
25th of March, 1835 and 1836, iras 
12,381 and 9,686. The practice of 
afSliation was dierefore rapidly diminish- 
ing under the Poor Law Amendment 
Act, but the obstacles which it threw in 
the way occasioned great complaints. It 
was alleged that the putative fiither was 
not punished, while the consequences fell 
solely upon the woman. In 1839, there- 
fore, an act was passed (2 & 3 Vict c. 85) 
which transferred the power of making 
orders in bastardy from the quarter ses- 
sions to any two justices in petty sessions, 
and facilitated instead of discouraged 
affiliations. The controlling power of 
the Poor Law Commissioners was here 
of use in preventing evils which might 
otherwise have attended a change from 
one principle to another of an opposite 
kind. Payments by putative lathers 
under orders in bastardy have, under 2 
& 3 Vict., ** been limited to the cost of 
the relief actually given ; they have been 
made bon& fide to the parish, and there- 
f6re the parbh has not been a purely 
formal party to the proceeding, and a 
mere skreen to the woman." {Meport of 
Poor Law Commissioners, Jan. 31st, 
1844.) The law respecting bastardy has 
been still more recently tiie subject of 
legislation, and by 7 & 8 Vict. c. 101, 
the principle of charging the putative 
father is totally different from that of any 
previous law on the subject " Formerly 
the remedy was intended exclusively for 
the parish: now the mother alone can 
obtain it . . . Formerly the chargeability 
of the child, either in fact or in prospect, 
was the ground of the remedy : now the 
actual or probable chargeability of the 
child is made wholly immaterial." {Offi- 
cial Circular^ No. 39, Oct 1, 1844.) The 
officers of all parishes and unions are 
deprived of the power of applying for 
orders of affiliation with regard to ille- 
^timate children bom before or after the 
passing of the act, and the mother alone 
IS entitied to apply for such order ; but 
in case of the death or incapacity of the 
mother, the guardians (or if there are no 
guardians, the overseers) may enforce an 
order, although they cannot apply for one, 
mid paymenta are to be made to some 
person appointed by the justiceB to Yia.^« 



the custody of the child, and not to tht 
parish officers ; and such person is to re- 
ceive the child on the ccmditicm that it it 
not to be chargeable. Parish officers are 
guilty of misdemeanour for endeavouring 
to promote the marriage of ib& mother 
of a bastard by threats or pronuses re- 
specting any application to be made&r 
maintenance. The mother of a bastard 
may summon the putative fiither before 
the petty sessions within twelve months 
after the birth of the child, or at any 
time on proof of money having been 
paid to her in respect of ~ such child. 
The justices may then make an order oa 
the putative fatiier for maintenance of 
the child and other costs, and enforce the 
same by distress and conmiitment; but 
not more than thirteen weeks' anean 
can be claimed. The sum paid for main- 
tenance is to be paid to the mother, and 
if she neglect or desert her offspring she 
may be punished under the Vagrant Act 
(5 Geo. I v. c. 83). The liability of the 
mother, while unmarried or a widow, 
continues until the child is sixteen. Any 
person having the care of a bastard child 
under an order of maintenance, who mal- 
treats it, or misapplies moneys ^d by 
the putative father for its support, is liable 
to a penalty of 10/. on conviction before 
two justices. The putative Either may 
appeal to the quarter-sessions, as under 
the old law. All orders for the main- 
tenance of a bastard cease after it has 
attained the age of thirteen, or on the 
marriage of the mother. Existing orders 
are to continue, but those made before 
August 14, 1834, are to cease on the Ist 
of January, 1849. 

Accordmg to the census of 1831 the 
proportion of illegitimate to legitimate 
births was, in the year 1830, as 1 to 20 in 
England, and the proportion in Wales 
was as 1 to 13. But tlie more accurate 
returns obtained under 6 & 7 Wm. IV. 
c. 86, for the registration of births, mar- 
riages, and deaths, show the proportion of 
illegitimate births to be greater than one in 

. twenty. Out of 248,554 registered births 
in England, 15,839 were illegitimate, or 
one in sixteen. (Fifth Report of Begi»- 
trar-General, p. 10.) We may probably 
assume that the illegitimate births in 

\ 'StU^'axA VQii'^ ^«& v^ ^csmewhat higher 
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tbm one in nxteen, aod the number of 
Bach birfiig in the year ending 90th of 
Jane, 1841, iroold therefore be about 
83,000, and as tibe females aged from 16 
to 45 were aboot 3,500,000, the proportion 
of those irho gave birth to an nlegiti- 
mate child in that year was about one 
in 109. The Commissioners for taking 
the oensos of Irdand in 1841, do not 
^Te any statement ra^>ecting illemtimate 
iMurths, but it is believed uat they are 
fywer than perhaps in any other country. 
In Fkris in 1842, out of 28,218 birtlis, 
10,286, or one in 2*7, were illegitimate, 
of whom 4621 were bom at the hospitals, 
and 5665 at home; and of the ilie^ti- 
mate duldren 8231 out of 10,286 were not 
recognised by dther parent. The num- 
ber of ille^timate children bom in 
France in 1841 was 70,938, and of 
children bom in wedlock there were 
906,091. The prc^ortion of illegitimate 
Inrths was therefore as 1 to 12-929, or 
nearly 10 in 130. {Anmiaire du Bureau 
des Longitudes^ 1844.) In 1834 the num- 
ber of illegitimate births in Prussia was 
40,656 out of 555,282 births, or 1 in 13*6. 
From 1820 to 1834 the proportion was 
1 in 14-4. {Trans, of London Stat, Soc. 
▼oLi. part 1.) In 1837 the number of 
ille^timate children bom in Prussia was 
39,501, and as the number of females 
trom 16 to 45 was 2,983,146, 1 in every 
75 of this number had in that year given 
birth to an illegitimate child. (Laing's 
Notes of a TraoeUer in Prussia, &c., p. 
167.) The same writer, in his * Journal 
of a Residence in Norway,' states, p. 151, 
that the proportion of legitimate to illegi- 
timate children in that country is about 
1 in 5 ; and he ^ves an instance of a 
country parish where the proportion from 
1826 to 1830 was 1 in 3*2. Mr. Laing 
states in his ' Tour in Sweden,' that in 1 838 
there were bom in Stockholm 2714 child- 
ren, and of tins number 1577 were legiti- 
mate and 1137 were illegitimate, the pro- 
portion being 1 illegitimate to 1^ legiti- 
mate, that is, for every 15 le^timate there 
were 10 illegitimate. In the town popu- 
lation of Sweden, exclusive of Stockholm 
(and the towns are generally of very small 
size, without conunerce or manufiictures), 
the proportion was about i illegitimate 
to 4 Intimate births. 



The following statements are taken 
fhmi TumbuU's Austria, vol. ii. p. 200, 
not as illustrations of national morals, in 
which light the author considers them 
fidlacious, but "as bearing on certain 
great questions of public ^ood." In 
Vienna, in 1834, the proportion of ille- 
gitimate to legitimate births was as 10 to 
12 ; at Gratz as 10 to 6 ; at Milan as 10 
to 28 ; at Venice as 10 to 28. In Lower 
Austria, in the same year, the proportion 
of illegitimate births was 1 in 4; in 
Upper Austria 1 in 5 ; in Stvria 1 in 3 ; 
in tbe Tyrol 1 in 17 ; in Bohemia 1 in 
16 ; in Moravia and Silesia I in 7 : in 
Gallicia 1 in 12 ; in Dalmatia 1 in 2 ; in 
Lombardy 1 in 25; in the Venetian 
Provinces 1 in 3 ; in Transylvania 1 in 
36; in the whole Empire, exclusive of 
Hungary, 1 in 9. 

The repute in wUch spurious children 
have been held has varied in different 
ages and countries. In some they have 
been subjected to a degree of c^probrium 
which was inconsistent with justice ; in 
others the distinction between base and 
legitimate birth appears to have been 
but fitintly recognised, and the child of 
unlicensed love has avowed his orinn 
with an indifGerence which ar^ed neither 
a sense of shame nor a feeling of infe- 
riority. When the Conqueror com- 
menced his missive to the Earl of Bre- 
tagne by the words, " I, William, sur- 
named the Bastard," he can have felt no 
desire to conceal the obliquity of his de- 
scent, and littie foar that his titie would 
be defeated by it Accordingly, history 
presents us with many instances in whicn 
the succession not only to property, but 
to kingdoms, has been successfully 
claimed by the spurious issue of the an- 
cestor. It is, however, very improbable 
that in any state of society where tiie 
institution of marriage has prevailed, 
children bom in concubinage and in law- 
ful wedlock should ever have been re- 
garded by the law with exacUy equal 
favour. (See Ducange, Glossary, tit 
« Bastardus.") 

Those who may be curious to learn 
what £uicifitl writers have urged in proof 
of the superior mental and physical en* 
dowments of illegitimate issue, mav refe^ 
to Burton's Anatomu of HdaivcM^^x^ 
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ii. p. 16 (ed. 1821) ; Pasquier, Recherches, 
chap. *' De quelques memorables b&- 
tards ;" and Pontus Ucuterus, De Libera 
Hominis Nativitate, See also Shak- 
spere's Lear, act i. scene 2 ; and the ob- 
servalaons of Dr. Elliotson in his edition 
of Blumenbach's Physiology , in notes to 
chap. 40. 

In Scotland the law of Bastardy dif- 
fers considerably from the English, chiefly 
in consequence of its having adopted 
much of the Roman and pontifical doc- 
trines of marriage and legitimacy. 

Thus, in England, in the case of a 
divorce in the spiritual court, " h vinculo 
matrimoniif* the issue bom during the 
coverture are bastards. But agreeably to 
the judgment of the canons, * Decret 
Greg.,' Ub. iv. til 17, c. 14, the Scottish 
writers, proceeding on the bona fides of 
the parties, incline to a different opinion, 
in favorem prolis ; and it will be recol- 
lected that when Secretary Lethington 
proposed to Mary Queen of Scots a divorce 
from Dajmley, James Earl of Bothwell, 
to quiet her fears for her son, ** allegit the 
exampiil of himself that he ceissit not to 
Eucceid to his Other's heritage, without 
any difficultie, albeit thair was divorce 
betwixt him and his mother." The point 
has not, however, received a judicial de- 
termination, and cannot therefore be re- 
garded as settled, though of the tendency 
of the law there can be little doubt. Even 
in the case of a marriage between a party 
divorced for adultery and the adulterer, 
which by stat 1600, c. 20, following the 
civil law, is declared ** null and unlawM 
in itself, and the succession to be gotten 
of sik unlawfhl conjunctions unliable to 
succeid as heires to their said parents ;" 
the issue are not accounted bastards, 
" though," as Stair adds, b. iii. tit 3, § 42, 
" they may be debarred from succession." 
Of course, the issue of every legal mar- 
riage are lawful, and therefore the child- 
ren not only of marriages regularly solem- 
nized, but also of every union acknow- 
ledged by the law as a marriage, are 
alike legitimate. The same may be 
said of diildren legitimated by the sub- 
sequent intermarriage of their parents; 
but the situation of these is, as we 
shall immediately see, somewhat auoma- 



The Scottish law has adapted two tpe- 
cies of legitimation, which, in the um- 
guage of the civil law, they call legitimar- 
tion per subsequens nuUrimMnum^ asd 
legitimation per rescriptum principis. 

The former of these was introduced 
into the Roman jurisprudence by a con- 
stitution of the Emperor Constantine the 
Great, but did not become a permanent 
method of legitimation till the time of 
Justinian. It was afterwards taken up by 
the Roman pontiffe and disseminated by 
the ecclesiastics throughout Europe. At 
the parliament of Merton, however, the 
doctrine met with a repulse from the 
barons of England, as already mentioned. 

Though the English law was preserved 
inviolate, yet the ecclesiastics did not 
cease to press the point among the people, 
and to this day we may remark traces of 
the custom in some of the remoter distrieti 
of the island. The doctrine was certainly 
no part of the ancient conmioa law it 
Scotland any more than of England ; bat 
it is now settled law there, iM^d its riie 
and establishment are at once acoounted 
for, when we consider the former strong 
or rather paramount influence of the 
canon and civil laws in that country. The 
principle on which the doctrine rests is 
the fiction of law that the parents were 
married at their child's birth. If, there- 
fore, the parents could not have then le- 
gally married, or if a mid impediment 
has intervened between the birth and the 
intermarriage, the fiction is excluded, and 
previous issue will not be legitimated by 
marriage. Further, it is held that if the 
child was bom, or if the intermarriage 
took place, in a country which does not 
acknowledge the doctrine of legitimatiim 
by subsequent marriage, the child will 
remain a bastard ; the character of bas- 
tardy being in the one case indelible, and 
the marriage in the other ineffectual 
to create legitimacy. On the other hand, 
a child legitimated per subsequens matri- 
monium is entitied to all the rights and 
privileges of lawful issue, and will, as 
respects inheritance and the like, take 
precedence of subsequent issue bom in 
actual wedlock: yet in England the 
judges have held that a child bom in 
Scotiand before marriage, and legitimated 
XVn. ^(2ni>^asA \rj ^go&fiieic^ient marriage^ 
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tiie purents also beinff domiciled there, 
tfaoogh in point of act the first-bom 
son, and in status and condition, by co 
mitjy Intimate in England, will not 
snooeed to land in England. (Doe dem. 
Birtwhistle v. VardiU, 5 Barn, and 
Cress. 438. The opinion of the judges 
-was confirmed by &e House of Loras, 
July, 1840.) 

Le^timation per retcriptum principis 
proceeds on a less abstract and more ge- 
nerallv acknowledged principle than the 
pieoeding. Though therefore it is said 
to have been inyented by Justinian, and 
copied by one of the popes of Rome, yet 
ooQcessions in the nature of letters of 
legitimation are not peculiar to the Ro- 
man law. The form of these letters seems 
to haye been borrowed by the Scots imme- 
diately out of the old French jurispru- 
dence : their clauses are usually very am- 
ple,capaicitating the grantee for all honours 
and offices whatsoever, and to do all acts 
in judgment or outwith, and, in short, im- 
parting to him aU the public rights of 
uiwibl children and natuiul bom subjects, 
together with a cession of the crown's 
rights by reason of bastardy ; but as the 
crown cannot afiiect the rights of third 
penoos without their consent, letters of 
legitimation do not carry a ri^ht of inhe- 
ritance to the prejudice of lawful issue. 

As in the Mosaic law a bastard was 
debarred firom the congregation, so ac- 
cording to the canons he is in strictness 
inci^able of hol^ orders ; and, indeed, it 
has been the policy of most nations to in- 
capacitate bastards in divers ways, that if 
men will not be deterred from immorality 
by a sense of the injury accruing to them- 
selves, th^may by a consideration of the 
erils resulting to their offspring. But 
whatever may be the operation of those 
incapacities, they are felt by all to be 
wrongs inflicted on the innocent ; and, as 
Justinian properly observed when he 
made le^timation per subsequent matri" 
mmdwm a perpetual ordinance, ** indigui 
noo sunt qui alieno vitio laborant." Ac- 
cordingly this doctrine is now obsolete in 
Eng^aniC and nearly so in Scotland. By 
6 Wm. IV. c 22, the only remaining 
ineapacuty in Scotland — the want of power 
to make a testament in the particular 
case of die bastard having no lawful issue 



— was done away with ; the preamble of 
the act reciting that it is just, humane, 
and expedient that bastards or natural 
children in ScoUand shall have the power 
of disposing of their moveable estates by 
testament Letters of legitimation were 
formerly necessary in all cases; but it 
was held that, as the crown's right of 
succession was ULcluded by the existence 
of issue, a bastard who had lawful issue 
might dispose of his goods by testament 
in any way he thought fit Since the 
passing of 6 Wm. IV. c 22, there is 
now no distinction between a bastard and 
another man; and so he maj dispose 
of his heritage in liege poustte^ and of 
his moveables intervivos, and by tes- 
tament, and he may succeed to any es- 
tate, real or personal, by special destina- 
tion. To his lawf\il chilaren, also, he 
may appoint testamentary guardians ; and 
his widow has her provisions like other 
relicts. It is to be noted, however, that 
in the eye of the law a bastard is nuUius 
Jilius ; and being thus of kin to nobody, 
he cannot be heir-at-law to any one, 
neither can he have such heirs save his 
own lawful issue. Where a bastard dies 
leaving no heir, the crown, as ulHmus 
heres, takes up his property, which, if it 
be land holden in capite, is at once con- 
solidated with the superiority ; but if it 
be holden of a subject, the crown ap- 
points a donatary, who, to complete his 
tide, must obtain decree of declarator cf 
hastardyy a process in the nature of the 
English writ of escheat, and thereupon 
he IS presented bv the king to the su- 
perior as his vassal. 

But though bastards are \egal\y nuUius 
filii, yet the law takes notice of their na- 
tural relationship to several purposes, and 
particularly to enforce the natural duties 
of their parents. These duties are com- 
prised under the term aliment, which here, 
as in the civil law, comprehends both 
maintenance and education; including 
under this latter term, as Lord Stair says 
(b. i. tit 5, sec. 6), " tiie breeding of them 
for some calling and employment accord- 
ing to their capacity and condition." 
These were at least the principles on 
which the courts proceeded in awarding 
aliment to children. In determining who 
is the father oi a \M&tBx^ ^^^^v^x^ ^i&'oaMk 
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again proceed on the principles of the 
civil law. In Scotland there must first 
be semiplenary evidence of the paternity, 
and then, when snch circomstantial or 
other proof of that fact is adduced as 
will amount to semipUna prabatio (equi- 
valent to the ** corroborative evidence" re- 
quired in England^, the mother is ad- 
mitted to her oath m supplement. The 
whole aliment is not due from one parent 
but from both parents. This is the prin- 
ciple ; and therefore in determining what 
shiedl be payable by the fiither, the ability 
of the mother to contribute is also consi- 
dered. The absolute amount of aliment, 
however, is in the discretion of the court, 
as is likewise its duration. Where the 
parties are paupers, the bastard's settle- 
ment is not the Other's but the mother's 
parish, and if that is unknown, the parish 
of its birth. 

The mother of a bastard is entitled to 
its custody during its infancy; and it 
would seem that afterwards the £stther 
may take the rearing of the child into his 
own hand, and also, perhaps, nominate to 
it tutors and curators. This last j^wer 
has been denied ; if it does not exist, it 
ought to be now bestowed by act of par- 
liament. 

In France the condition of illegitimate 
children is determined by the Code Civil 
(tit. vii. caps. 1 & 2, .§§ 312-342). A hus- 
band can disavow a child of his wife's on 
proof that during a period of from three 
hundred to one hundred and eightv days 
before its birth it was physically impos- 
sible, either from absence or accident, that 
he could have cohabited with his wife ; 
but impotency cannot be alleged as a 
cause of disavowal ; nor adultery on the 
part of the wife, unless the birth has been 
concealed from the husband, in which 
case the matter may be decided upon its 
merits. A child bom before the one hun- 
dred and eightieth day after the marriage 
cannot be disavowed if it is proved tluit 
the husband knew of the pregnancy be- 
fore the marriage ; if he has been pre- 
sent at the birth or has signed the re- 
gistry of birth; or if the child is not 
sufficiently strong to afford hope that it 
will live. The legitimacy of a child 
bom three hundred days aftfir marria^ 
eannot in any way be contested*, ttiAixi 



other cases proceedings must take plaetf 
within a month if the husband is on the 
spot, a reasonable delay being allowed for 
absence. Children bom out of wedlock, 
except those bom of adulterous or in- 
cestuous connections, can be legitimated 
by the subsequent marriage of the fiidier 
and mother, when both parents have le- 
gally recognised them before marriage, 
or when they recogniise them by the aot of 
marriage. The legitimation may be re- 
trospective, and in &yonr of ill^timale 
children who have died and left desoend- 
ants, and the latter will partake of the 
full advantage of such a step. Children 
legitimated by a subsequent maniage 
ei^oy precisely the same rights as ime 
bom after marriage. A deed of recog- 
nition by the fiither only is binding oo^ 
on him. Recognition during marriage vy 
the husband or wife alone, in &voiir of an 
illegitimate child of either, bom before 
their marriage,and not their joint oflbpring, 
can only affect one of them, and does not 
prejudice the rights of their children bon 
mwedlock; butincaseof adiyoroe,andif 
there are no other children, sneh recogni- 
tion will be taken into account. In con- 
tested cases the question as to the putative 
&ther is interdicted and only the mater* 
nity is admitted. The rights of ill^ti- 
mate children to the succession of pro- 
perty are defined in cap. iv. of book iii. 
of the Code Civil, under the head *' Des 
Successions Irr^guli^res." If the &ther 
or mother has legitimate descendants, the 
share of an illegitimate child is one-Uiird 
of the hereditary portion which it would 
have received luid it been legitimated; 
one-half when there are no legitimate 
descendants, but only brothers or sisters 
or ascending relations ; and three-fourths 
when the rather or mother has neither 
descendants nor ascending relations, nor 
brothers or sisters; and an illegitimale 
child is entitied to inherit thewhole of the 
property of his parents when they have 
no relations in a certain order of snoees- 
sion. The descendants of an illegitimate 
person deceased can claim on his behalf. 
The property of an illegitimate penoD 
dying without children goes to ms pa* 
rents, wholly to the one who recognised 
him b^ a legal act, or if both pareoti 
\Y>'^<^'^^(^^i^''^^)^>S^^iB^ to each J 
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if they are dead, the property passes 
tli^r legitimate children or to the 
^timate brothers and sisters of the tes- 
r, according to circiunstances. There 
various other regulations on this sub- 
in the French Codes ; but the above 
I be suffident to indicate the spirit of 
department of French jurisprudence. 
Q Norway the state of the law is very 
mrable to ille^timate children. They 
not onl^ legitimated by the subse- 
Dt marriage of the parents, but the 
«r may, previous to his contracting a 
Tiage with any other party, declare 
legitimacy of his children by a parti- 
ir act, which gives them the same 
itB as his children bom in wedlock. 
8 declaration of legitimacy is gene- 
ymade in Niurway. (Lung's iVbr- 

n several of the States (f the North 
arioan Union ante-nuptial children are 
timated by the Other's marriage to the 
2ier. Tms is the case in the states of 
mcmt, Maryland, Virginia, Greorgia, 
bama, Mississippi, Louisiana, Ken- 
iy, Missouri, Indiana, Illinois, and 
iO.« Kent states (^Commetitaries, vol. 
p. 212, ed. 1840) that <* bastards are 
ipable of taking, in New York, under 
law of descents and under the statute 
iistribulaon of intestate's effects : and 
f are equally incapable in several of 
other United States, which follow in 

reject the rule oi the English law. 
; in Vermont, Connecticut, Virginia, 
itacky, Ohio, Indiana, Missouri, Illi- 
;, Tennessee, North Carolina, and 
irgia, bastards can inherit from and 
ismit to their mothers real and per- 
il estate, under some modifications, 
ch prevail particularly in the states of 
inecticut, Illinois, North Carolina, and 
messee; and in New York the estate 
n illegitimate intestate descends to the 
her and the relatives on the part of the 
her. In North CaroUna the legislar 
!, in 1829, enabled bastards to be legi- 
ited on the intermarriage of the puta- 

fiither with the mother, and on his 
tion, so &r as to enable the child to 
irit the real and personal estate of his 
.er as if he was lawftdly bom. In 
lisiana bastards (being ^fined to be 
dren whose £ither is unknown) have 



no right of inheritance to the t«tates of 
their natural father or motlier. But 
other natural or illegitimate children suc- 
ceed to the estate of the mother in de&ult 
of lawful children or descendants, and to 
the estate of the fiither who has acknow- 
ledged them, if he dies without lineal or 
collateral relations, or without a surviv- 
ing wife." 

ay the Athenian law (passed in the 
archonship of Eudeides, b.c. 403), as 
quoted by Demosthenes {Against Macar^ 
iatus, cap. 12), illegitimate children were 
cut out from all inheritance and suc- 
cession ; nor could a man who had legi- 
timate male offisprinff leave his property 
to other persons, and consequentiy not tc 
his illegitimate children. A previous 
law of rerides (Life by Plutareh, cap. 
37) declared that those only were legi- 
timate and Athenian citizens who were 
bom of two Athenian parents. This 
law, which was repealed or violated 
in &vour of a son of Pericles, was re- 
enacted in the archonship of Eucleides. 
(Athena^us, xiii. 577 ; Demosthenes 
Against Eubulides, cap 10.) 

Among the Romans, if a man begot 
children in lawful matrimony (jifetee 
nuptise), those children were his, and ac- 
cording to the phraseology of the Roman 
law, they were said to be m his power. If 
he begot children on a woman in anv other 
way, they were not in his power ; he had 
not the paternal authority over them, 
and they had not the rights of children 
begotten in lawful matrimony. If a man 
contracted what the Romans called an 
incestuous marriage, such as the alliance 
of &ther and daughter, mother and son, 
grand&ther and granddaughter; as this 
was really no marriage, the woman was 
not the man's wife, and the o£&pring were 
not his children. But though there was no 
father, the ofispring were considered the 
children of the mother, for there could 
generally be no doubt that they were 
tiie fruit of her body ; accordingly such 
children had a mother, but they had no 
&ther. This was also the condition of 
diildren whom a woman brought fortii 
from promiscuous intercouse ; they were 
considered to have no father, becaiuse the 
father was iiacertain: they were called 
Spuru, wbich. \& \!ki<& c&ssaBL<aa '^^ksgokd^ 
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tenn for persons who had no legal 
ikther. Ine reasons why they were 
called Spurli, as assigned by the Roman 
Jurists, are not satisfactory. (Gains, i. 
64.) Adulterine children, children be- 
gotten in an adulterous connection, had 
of course no father. If we closely follow 
the principle of Roman law contained in 
the expression that those children are in 
a man^ power, and those only, whom he 
has begotten in lawful marriage, no per- 
fion, according to strict Roman hiw, 
had a father unless he was begotten in 
lawful matrimony. If a child was be- 
gotten in lawful matrimony, and the wo- 
man was divorced from her husband 
during pregnancy, the husband was the 
father, whether the woman remained 
single or married again during preg- 
nancy. This was the case of Tiberius 
Nero, whose wife Livia was with child 
when she married Csesar Octaviauus: 
the child was Drusus, the brother of Ti- 
berius, who was legally the child of his 
real &ther, and was afterwards adopted 
by Csesar. Under the old Roman law, 
it does not appear that a person begotten 
out of lawful matrimony could be legiti- 
mated. As children not begotten in law- 
ful marriage had no fether, they could 
hare no kinsmen on the (reputed) father's 
side, no Agnati. They could also have 
no cognati, for cognatio implied a legal 
marriage. I^ then, a spunus died in- 
testate, no person could claim his pro- 
perty as an adgnatus or cognatus, for 
there could be neither cognatio nor as- 
natio where there was no father ; but in 
respect of proximity, his mother, or his 
brother by the same mother, could claim 
the Bonorum possessio by virtue of the 
Edict, Unde Cognati (Ulpian, Big. 38, 
tit 4). This instance proves that the 
spurius was considered the son of his 
mother, at least for certain purposes ; but 
the origin of this rule of Edictal Law 
may not have belonged to a very early 
period. It is stated by some modem 
writers on Roman law, that with respect 
to the mother, there was no difference be- 
tween children conceived in lawful mar- 
riage and children that were not. 

The English maxim that a bastard is 

DoJlius filius is not so good as that of the 

Boauui law, which considers lmiito\>e\bft 



son of his mother, as indeed the English 
law does for some purposes and yet not 
for others. In a case in Lord Raymond's 
* Reports,' p. 65, there are some remarks 
on the maxim of a bastard being nullius 
filius, and they form a good example of the 
absurdity of the maxim. The English 
law also, though it calls a bastard nuUias 
filius, admits ^m to be the son of his pu- 
tative father for some purposes and not 
for others. 

The expression natural children, natu- 
rales filii, is borrowed from the Roman 
law. In the later Roman law naturales 
filii are described as the ofifepring of a 
concubine, or of a maid or widow whom 
a man has debauched. But the older 
sense of natundis filius, natoralis pater, 
was that of natural son, natural fiither, as 
opposed to a son or father by adoption, 
as we see in Cicero and in Livy (xliL 
52 ; xliv. 4). The word is also used in 
the same sense in Gaius (i. 104), and 
by Ulpian (Dig. 37, tit 8, s. 1, § 2). 
The context will show in any case whe- 
ther it is the object of the writer to con- 
trast natural-bom children with adopted, 
or illegitimate children with legitimate. 

Children who were the sons of a con- 
cubine, or of a woman whom a man had 
seduced, were apparently called naturales 
because they were known to be the chil- 
dren of a man's body, and not adopted 
children, nor yet children begotten of pro- 
miscuous interourse. 

As already observed, the mother of a 
child may generally be ascertained, but 
the father cannot be certainly known, 
even when the woman is a married woman. 
However, it was a rule of Roman law that 
the husband must be presumed to be the 
father of his wife's child {Dig. 2, tit 4, s. 
5). This was only a legal presumption, 
and not an absolute mle. In certain cases 
the law provided precautions against a 
child being passed off as the husband's^ 
when it was not his child. If a woman on 
the death of her husband declared that 
she was pregnant by him, those who were 
interested in the property in case the hus- 
band left no child, might apply to the 
Prajtor for an order De Ventre Inspici- 
endo, the object of which was to ascertain 
the fact of pregnancy, and to secure the 
^Qia:Aal^^2ca^.Ti<;^^ufi should be prao* 
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tiaed by her as to the birth of a child 
{Dig. 25, tit 4). In case of divorce, the 
same process might also be used when tlie 
wife declared herself pregnant, and the 
husband would not admit the fiict 

The word ** legitimate " (le^timum) in 
Latin means anything that is consistent 
with Law, whether it be customary law 
or positiYe enactment A child begotten 
between two persons who were not m the 
relation of husband and wife, as a Roman 
citizen and a slare for instance, was said 
to be conoeiyed illegitimately (illegitime 
concipi) ; and the status of such persons 
was determined by the status of the 
mother at the time of the birth. Accord- 
ingly, if the mother was a slave at the 
time of conception, but had been made 
fi-ee before the birth, the child was free. 
The status of children who were begotten 
according to law (legitime), was deter- 
mined by the status of the mother at the 
time of the conception (Gains, i. 89). 
The Roman terms legitimate and illegiti- 
mate in the earlier law, as applied to 
children, therefore did not correspond to 
oar use of the terms. To take an instance 
from Gains : if a Roman woman, a citi- 
zen, was pregnant, and in that state was 
subjected to me interdict of fire and water, 
by which she lost her citizenship and was 
reduced to the condition of an alien (pe- 
regrina), it was the general opinion that 
if the child was begotten in lawful mar- 
riage it was a Roman citizen ; if it was 
begotten Arom promiscuous intercourse, it 
was an alien. AH this shows that though 
those children only who were begotten in 
a legal Roman marriage were in the 
fath^s power and had me fiiU rights of 
Roman citizens, all children otherwise be- 
gotten did not correspond to our bastards ; 
they might be slaves, or peregrini, or natu- 
ral^ or spurii. In the instance just given 
fiorn Galas, it appears that a child bom of 
a woman who was a Roman citizen, but not 
begotten in lawful marriage, was spurius : 
a child so bom of a woman who was not a 
Roman citizen was Peregrinus. The Ro- 
man law did not concern itself about the 
statos of legitimacy or illegitimacy, in our 
sense, of those who were not the children 
of Bioman citizens ; such children were 
either Peregrini (aliens) or servi (slaves), 
as appears by another instance from 



Gains (i. 91). This other instance is ai 
follows : — Pursuant to a Senatuscousal- 
tum passed in the time of the Emperor 
Claudius, a woman, who was a Roman 
citizen, aiid cohabited with another man's 
slave, against the will of the owner, and 
contraiy to notice from him, might be 
reduced to a servile condition. *f a wo- 
man in a state of pregnancy was reduced 
to a servile condition on account of such 
cohabitation, the child that was bom was 
a Roman citizen in case the woman con- 
ceived in lawful marriage, that is, if she 
was a married woman ; if the pregnancy 
was the result of promiscuous intercourse, 
the child was a slave. 

The old rule of Roman law that a Spu- 
rius (offspring of promiscuous intercourse) 
could not be made a legitimate son, 
appears to have been always maintained. 
The Spurius took the gentile name of 
his mother. It is mentioned by Suetonius 
{Julius Caaar, c 52) as an unusual thing, 
that Ceesar allowed his son by Cleopatra 
to be odled by his name. The son, now- 
ever, was not Spurius; he was Pere- 
grinus. In the fourth century the practice 
of legitimation was introduced by Con- 
stantine the Great in &vour of naturales, 
or men's children by concubines. The 
constitution, of Constantine is only known 
as quoted in a constitution of Zeno ( Code, 
V. tit 27, § 5), which declared that 
it renewed the constitution of the Divas 
Constautinus, and enacted that those who, 
at the time of this constitution being pub- 
lished, were living with free women as 
concubines, and had begotten children of 
them, and had no wife and no legitimate 
children, might render all their children 
legitimate by marrying their concubmes, 
and such children were to be on the same 
footing as after-bom children of the mar- 
riage. But the benefit of the law did not 
extend to any children by concubines who 
should be bora afler the date of the con- 
stitution. The object of the law was to 
induce those who were then living in con- 
cubinage to marry, but not to allow any 
favour to such alliances in future. The 
Emperor Theodosius the Younger intro- 
duced a form of legitimating naturales, 
which was called Per Oblationem Curiae^ 
which it is not necessary to describe ^«s-^ 
ticularly. 
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Jostiniaii, after various legislative mea- 
Bores, finally established legitimation by 
subsequent marriage in all cases of na- 
turales, and placed the children who were 
bom befbre the marriagei and those who 
might be born after, on the same footing. 
Anastasius established the mode of legi- 
timatiou by Adrogation. Natundes, as 
they were sui juris, could be adopted by 
the form of adrogation, pursuant to a con- 
stitution of Anastasius. There seems to 
' be no reason why this could not have been 
done according to tiie old Roman law; 
but there is probably no evidence that it 
was done. This constitution of Anastasius 
was repealed by Justin. Justinian esta- 
blishea the practice of legitimation by im- 
perial rescnpt, and by testament A consti- 
tution of Justinian enacts ( Code^ vi. tit 57, 
§ 5) tiiat if any woman of rank (illustris 
mulier) had a son bom in matrimony and 
a bastard (spurius) also» she could give 
uotning to the bastard, either by testa- 
ment or gift, nor could he take the pro- 
perty ab intestato, so long as there were 
bwml children living. The constitution 
was published in order to settie a doubt 
as to the rights of spurii. But the children 
which a concubine who was a free wo- 
man had by the commerce of concu- 
binage with a free man, could succeed to 
the mother's property on the same footing 
as her legitimate children, if she had 
any. 

It is important to form a right concep- 
tion of the difference between children not 
begotten or bom in lawful marriage, in the 
respective systems of English and Roman 
law. Paternity, in the Roman law, could 
unly be obtained on the condition of be- 
getting a child in lawful marriage. If 
this condition wa» not fulfilled, the male 
had no claim on the child who might be 
born fromi^iis connection with the mother ; 
nor had the child or the-mother any claim 
upon him in respect of maintenance. The 
cmld was the fruit of the mother, and it 
belonged to her in all cases, except when 
tiie fiither could claim it as the offspring 
of a legal marriage. The rourious child 
was a member of the momer's family. 
No child could be in the power of a mo- 
ther; and her child therefore would 
either he sui juris if she were so, or if she 
were in the power of her £B.theT» i^e c^d.\ 



would be his grandson and in his power. 
This seems to be a strict consequence of 
the principles that have been here lud 
down as to the condition of spurii. The 
simplici^ of the Roman ^stem in tUf 
respect rorms a striking contrast with the 
rules of Englii^ law as to children not 
bom in lawftd marriage. The Bomaa 
law declared that a spurius had a mother 
and no fiither, and it followed oat this 
position to its strict consequence. The 
English law declares that a bastard ii 
nobodjr's child, a position which it does 
not foUow out to its consequences, simply 
because a doctrine so maxafeBdj fidse 
never could be ftdly applied to practice. 

This doctrineof a bastard bem^ nullias 
filius was apparentiy simply mtended 
and adapted to deprive bastards of all 
capacity to inherit as heirs or next of 
kin, and consequentiy to fiivour escheat; 
and also to prevent any persons claiming 
as heirs or next of kin to them, in caseoi 
intestacy. Under the old law, and before 
the passing of the Statute of Wills, it 
must often have happened that the lands 
of bastards would escheat The new rules 
of law as to bastardy at the {uresent day 
have been solely framed with reference to 
the Poor Laws, for the purpose of saving 
the public, that is, the parish, from the 
charge of maintaining a bastard child. It 
is with this object that rules of law have 
been framed for ascertaining who has 
begotten the child and must contribute 
to its support; and for the purpose of 
settiing the disputes between parishes as 
to the liability to maintain the child, it 
has been determined that for the purpose 
of settiement a bastard shall be considered 
his mother's child. But the old rules of 
law as to the incapacities of bastards still 
subsist, and according to these rules, a 
bastard has neither father, mother, sister 
or brother, or other remoter kin. His 
only kin are the children whom he b^ts 
in lawful wedlock. An English bastard 
is therefore the founder of a new stock, 
the creator of a fimiily whose pedigree 
can never be traced beyond him ; a dis- 
tinction which other people cannot have. 

The Roman Law required childroi to 
be begotten in matrimony in order to be 
lawful children. The English law does 
itfA QxyckS^rcL ^^a^\£ «& to £e conoeptioiv 
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bat only as to the birth, irhich most be 
in weatotk. The Boman law required 
that wlvm a man obtained possession of a 
iroman's peraon, he most do it with a 
natrimonial mind: the English Law cares 
not with what mind he obSdns possession 
of the woman; it is altogether indifferent 
about the origin of the connection. The 
old system comlnnes, with a dear practi* 
cal liole for determining the &ther, the 
eondition of a marriage, an elevated no- 
tioD <^ the dignity of the marriage con- 
nectioii. The modem system simply lays 
down a rale fbr determining paternity, 
snbjeot to which it is recardless as to the 
freedom of ante-nnptial sexual conneo- 
tioo. 

BATH, KNIGHTS OF THE, so 
called from the andent custom of bath- 
ing preyioos to their installation. Cam- 
d^ and Selden aoree that the first 
mention of an oroier of knights, dis- 
tinctly called Knights of the Bath, is at 
the eoronation of Henry IV. in 1399, and 
diere can be Uttle doabt that this order 
was flwm iDStitated. That bathing had 
been a ^art of the disdpline submitted to 
by esqoires in order to obtain the honour 
m knig^ithood from yery early times, is 
admitted; but it does not appear that any 
knights were called Knights of the Bam 
till these were created by King Henry 
IV. 

It became subsequently the mactice of 
tibe English kings to create Knights of 
the Bath previous to their coronation, at 
the inauguration of a Prince of Wales, at 
the celebration of their own nuptials or 
tiioee of any of the royal family, and oc- 
casionally upon other great occasions or 
solemnities. Fabyan {Chron, edit 1811, 
p. 582) says that Henry V., in 1416, upon 
the taking of the town of Caen, dubbed 
rizteen iuiightB of the Bath. 

ffixty-eight Elnights of the Bath were 
made at the coronation of King Charles 
11. (see the list in Guillim's Heraldry, fol. 
Lond. 1679, p.. 107); but from that time 
the order was discontinued, till it was re- 
vived by King George I. under writ of 
Privj Seal, dated May 18, 1 725, during the 
administration of Sir Robert Walpole. 
The statutes and ordinances of the order 
bear date May 23, 1725. By these 
. h was directed that the order should con- 



sist of a grand-master and thirty-six com« 
panions, a succession of whom was to l^e 
regularly continued. The officers appro- 
priated to the order, besides the graud- 
master, were a dean, a registrar, king of 
arms, genealogist, secretary, usher, and 
messenger. The dean of the collegiate 
church of St Peter, Westminster, for the 
time beinff, was appointed ex officio dean 
of the Oraer of the Bath, and it was di- 
rected that the other officers should he 
from time to time appointed by the grand- 
master. 

The badceof the order was directed to 
be a rose, thistle, and shamrock, issuing 
from a sceptre between three imperisu 
crowns, surrounded by the motto Tria 
jvncta im uno ; to be of pore gold, chased 
and pierced, and to be worn by the knight 
elect, pendent from a red rioand placed 
obliquely over the right shoulder. The 
collar to be of gold, weighing thirty 
ounces troy weight, and composed of nine 
imperial crowns, and eight roses, thistles, 
and shamrocks issuing from a sceptre, 
enamelled in their proper colours, tied or 
linked together by seventeen gold knots, 
enamelled white, and having the badge of 
the order pendent from it The star to 
consist of three imperial crowns of gold, 
surrounded with the motto of the order 
upon a circle gules, with a glory or ray 
issuing from the centre, to be embroidered 
on the left side of the upper garment 

The installation dress was ordered to 
be a surcoat of white satin, a mantle of 
crimson satin lined with white, tied at 
the neck with a cordon of crimson silk 
and gold, with gold tassels, and the star 
of the order embroidered on the left 
shoulder ; a white silk hat, adorned with 
a standing plume of white ostrich feathers; 
white leatiier boots edged and heeled; 
spurs of crimson and gold; and a sword 
in a white leather scabbard, with cross 
hilts of gold. 

Each knight was to be allowed three 
esquires, who are to be gentlemen of 
blood, bearing coat-armour; and who^ 
during the term of their several lives, are 
entitled to all the privileges and exemp- 
tions enjoyed by the esquires of the king's 
body or the gentlemen of the privy 
chamber. 
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nroos to commemorate the auspicious 
termination of the long war in which the 
empire had been engaged, and of mark- 
ing his sense of the courage and devotion 
manifested by the officers of the king's 
forces by sea and land, ordained thieit 
thenceforward the order should be com- 
posed of three classes, differing in their 
ranks and degrees of dignity. 

The First class to consist of knights 
grand crosses, which designation was to 
be substituted for that of knights com- 
panions previously used. The knights 
grand crosses, with the exception of 
princes of the blood-royal holding high 
commissions in the army and navy, not 
to exceed seventy-two in number ; whereof 
a number not exceeding twelve might be 
nominated in consideration of services 
rendered in civil or diplomatic employ- 
ments. To distinguish the military and 
naval officers upon whom the first class 
of the said order was then newly confer- 
red, it was directed that they should bear 
npon the ensign or star, and likewise upon 
the badge of the order, the addition of a 
wreath of laurel, encircling the motto, 
and issmng from an escrol inscribed Ich 
dien ; and the dignit}' of the first class to 
be at no time conferred upon persons who 
had not attained the rank of major-general 
in the army or rear-admiral in the navy. 

The Second class was to be composed 
of knights commanders, who were to have 
precedence of all knights bachelors of 
the United Kingdom ; the number, in the 
first instance, not to exceed one hundred 
and eighty, exclusive of foreign officers 
holding British commissions, of whom a 
number not exceeding ten may be ad- 
mitted into the second class as honorary 
knights commanders ; but in the event of 
actions of signal distinction, or of future 
wars, the number of knights commanders 
may be increased. No person to be eli- 
gible as a knight commander who does 
not, at the time of his nomination, hold a 
conmussion in his Majesty's army or 
javy ; such commission not being below 
Uie rank of lieutenant-colonel in the army 
or of post-captain in the navy. By a 
subsequent regulation in 1815, no person 
is now eligible to the class of K.C.B. 
oniess he has attained the rank of major- 



the navy. Each knight commander to 
wear his appropriate badge or cognizance, 
pendent by red riband round me neck, 
and his appropriate star embroidered on 
the left side of his upper vestment For 
the greater honour of this class, it was 
fhrther ordained that no officer of his 
Majesty's army or navy was thencefor- 
ward to be nominated to the dignity of a 
knight grand cross who had not been 
appointed previously a knight conunander 
of *^e order. 

The Third class to be composed of 
officers holding commissions in his Ma- 
jesty's service by sea or land, who shall 
be styled companions of the said order; 
not to be entitied to the appellation, style, 
or precedence of knights bachelors, but 
to take precedence and place of all 
esquires of the United Kingdom. No 
officer to be nominated a companion of 
the order unless he shall previously Have 
received a medal or other badge of honour, 
or shall have been specially mentioned by 
name in despatches published in the Zoi^ 
don Gazette as having distinguished 
himself. 

The bulletin announcing the re-model- 
ling of the Order of the Sath was dated 
Whitehall, January 2, 1815. 

By anotiier bulletin, dated Whitehall, 
January 6, 1815, the Prince Regent, 
acting in the name and on behalf of his 
Majesty, having taken into consideration 
the eminent services which had been ren- 
dered to the empire by the officers in the 
service of the Honourable East India 
Company, ordained that fifteen of the most 
distingmshed officers of that service, 
holding commissions from his Majeshr 
not l^low that of lieutenant-colonel, 
might be raised to the dignity of knights 
commanders of the Bath, exclusive of the 
number of knights commanders bclon^nc 
to his Majesty's forces by sea and land 
who had. been nominated by the ordi- 
nance of January 2. In the event of 
fixture wars, and of actions of signal dis- 
tinction, the said number of fifteen to be 
increased. His Royal Highness further 
ordained that certain other officers of the 
same service, holding his Majesty's com- 
mission, might be appointed companions 
of tiie order of the Bath, in consideration 
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with the enemy ; and that the eaid offi« 
cers should enjoy all the rights, privi- 
leges and immanities secured to the 
Third class of the said order. {Observer 
iiong Introductory to an HigtoriecU Essay 
upon the Knighthood of the Bath, by John 
Anstisy Esq. 4to. Lond. 1725 ; Selden*s 
Titles qf Honour, fol. Lond. 1672, pp. 
678, 679; Camden'sBrttoitnui, fol. lK>nd. 
1637, p. 172; Staidford'sGenealog, Hist, 
foL 1797, pp. 267, 431, 601, 562, 578; 
J. C. Dithxnari, Commentatio de Hono- 
ftttissimo Ordine de Balneo, fol. Franc, 
ad Viad. 17*29 ; Mrs. S. S. Banks's Cot- 
lections on the Order cf the Bath, MSS. 
Brit Mus.; Statutes of the Order of the 
Bath, 4to. Lond. 1725, repr. with addi- 
tions in 1812 ; Bulletins of the Campa^n 
({f 1815, pp. 1-18) 

BATHS AND WASHHOUSES. 
The establishment of these places for 
the general oouvenience of the public, 
forms a novelty in domestic legblation, 
and evinces a regard to the health and 
comfort of the poorer classes of the com- 
munity creditable to the age in which we 
live. Buried in the depths of the me- 
tropolis and the large provincial towns, 
numerous classes existed to whom the 
facilities for either bathing or washing 
were next to unattainable, and by which 
they became liable to destructive and 
enfeebling diseases, as well as precluded 
from the needful appliances to cleanli- 
ness, cheerfulness and salubrity. But 
the establishment of Public Baths and 
Washhouses places the means of deter- 
gency within everybody's reach ; and we 
are glad to remark that both in London 
and some of the large towns, the laud- 
able intentions of the legislature have 
been promptly acted upon. 

The first act to encourage the estab- 
lishment of Public Baths and Wash- 
houses in England was passed in 1846, 
and is the 9 & 10 Vict, c 74. By the 
first clause it is declared that *'it is 
desirable for the health, comfort, and 
welfare of the inhabitants of towns and 
populous districts to encourage the es- 
tablishment therein- of public baths and 
washhouses and open bathing places,*' 
and then proceeds to enact in sevenil 
clanses, that all incorporated boroughs 
by their eonncile^ and any parish by its 



vestry, or more than one parish jointly 
if they concur by their vestries, may 
establish such ba^ and washhouses. 
In parishes, on a requisition signed by 
ten rate^payers, a vestry is to be con* 
vened, but no resolution in favour of 
them to be deemed to be carried unless 
two-thirds vote for it, and a copy of the 
resolution is to be forwarded to the Se- 
cretary of State for the Home Depart- 
ment. Commissioners are to be appoint- 
ed, who are to appoint the ofScers and 
keep the accounts, which are to be open 
to the inspection of the rate-payers and 
others, under a penalty of 5L for refusal. 
The expenses of carrying the Act into 
execution are to be paid out of, and 
levied as part of, the poor-rate, and if 
any surplus income should arise, it is to 
be paid over to the proper persons in 
relief of the poor-rate. In order to erect 
the necessary buildings, money may be 
borrowed by councils or vestries of the 
Public Works Loan Commissioners, upon 
security of the borough-fond or on the 
poor-rate, and with the consent of the 
Treasury. Land belonging to a borough 
or parish may be appropriated for sit^ 
or such sites may be purchased, or ex* 
isting baths and washhouses may be pur- 
chased. The trustees and commissioners 
of gas-works, water^works, canals, &c«, 
may, in their discretion, grant and fur- 
nish supplies of water and gas for such 
public baths and washhouses and open 
bathing places, either without cbai^, 
or on such favourable terms as they 
shall think fit If, after having been 
established seven years, any such baths 
and washhouses shall be found too ex- 
pensive, they may be then sold, and the 
proceeds carried to the borough-fund or 
the poor-rate, as the case may be. The 
borough council and the parisli conmiis- 
sioners are empowered to make bye- 
laws for regulating the use of the baths 
and washhouses, and the charges, but in 
conformity with the schedule afterwards 
given, and they must be approved by the 
Secretary of State ; a copy of such bye- 
laws to be hung up in every bath-room, 
washhouse, &,c. '' The number of baths 
for the labouring classes in any building 
or buildings under the management of 
the aaniQ eo\m.cA\. oic «Qii£j&^ufis^«^v!k&x:<^ 
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not be less than twice the number of 
baths of any higher class if but one, 
or of all the haSts of any higher class 
if more than one, in the same build- 
ing or buildings." The charge also for 
the use of wasliing-tubs is not to be 
higher than are stated in the sche- 
dule, except when used for more than 
two hourSy when the council or commis- 
sioners may fix such sum as they deem 
reasonable. The ofScers are empowered 
to detain clothes in cases of non-pay- 
ment, and if the charge is not paid within 
seven days, the same may be sold, and 
the surplus above the expenses to be paid 
on demand to the owner. The ofiicers 
and servants are forbidden to take fees; 
and any member of the council or com- 
missioners accepting any fee or reward, 
on account of anything done or ordered 
to be done in pursuance of this act, or 
holding any office under the provisions 
of this act, or being parties to any bar- 
gain or contract in connection therewith, 
is rendered incapable of ever serving 
or being employed under this act, and 
also for^it 60/. 

Bye Laws to be made in all cases, — 
For securing that the baths and wash- 
houses and open bathing places shall be 
imder the due management and control of 
the officers, servants, or others appointed 
or employed in that behalf by the coun- 
cil or commissioners. 

For securing adequate privacy to per- 
sons using the baths and washhouses and 
open bathing places, and security against 
accidents to persons using the open 
bathing places. 

For securing that men and boys above 
eight years old shall bathe separately 
from women and girls and children un- 
der eight years old. 

For preventing damage, disturbance, 
interruption, and indecent and offensive 
language and behaviour and nuisances. 

For determining the duties of the 
officers, servants, and others appointed 
by the council or commissioners. 

By a subsequent statute, the 10 & 11 
Vict. c. 61, some technical legal diffi- 
culties in the Act of the preceding year 
were removed, and in place of the first 
Bchedule of charges, the following sub- 
0tituted : 



Charges for the Baths, Washhouses, and 
Bathing Places, 

1. Baths for the Labouring Classes,— 
Every bath to be supplied with clean 
water for every person bathing alone, 
or for several children bathing together, 
and in either case with one clean towel 
for every bather. 

For one person above eight years of 
age: 

Cold bath, or cold shower bath, any 

sum not exceeding \d. 
Warm bath, or warm shower bath, 
or vapour bath, any sum not ex- 
ceeding 2d, 
For several children, not above eight 
years of age, nor exceeding four, bathing 
together : 

Cold bath, or cold sliower bath, any 

sum not exceeding 2<i. 
Warm bath, or warm shower bath, 
or vapour bath, any sum not ex- 
ceeding 4d. 

2. Baths of any higher C^om.— Such 
charges as the council and the commis* 
sioners respectively think fit, not exceed- 
ing in any case three times the charges 
above mentioned for the several kinds of 
baths for the labouring classes. 

3. Washhouses for the Labouring 
Classes, — Every washhouse to be sup- 
plied with conveniences for washing and 
drying clothes and other articles. 

For the use by one person of one 
washing tub or trough, and of a copper 
or boiler (if any), or, where one of the 
washing tubs or troughs shall be used as 
a copper or boiler, for the use of one 
pair of washing tubs or troughs, and for 
the use of the conveniences for drying : 
For one hour only in any one day, 

any sum not exceeding Id, 
For two hours together, in any one 
day, any sum not exceeding bd. 
Any time over the hour or two hours 
respectively, if not exceeding five mi- 
nutes, not to be reckoned. For two 
hours not together, or for more than 
two hours in any one day, such charges 
as the council and the commissioners 
respectively think fit. For the use of 
the washing conveniences alone, or of 
the drying conveniences alone, such 
I charges as the council and the commis- 
\ ca.oiiex% T«s'gen^sc^^^ ^Skoc^ ^\^ \kut not 
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exceeding in either ease the charges for 
the use for the same time of both the 
washing and drying oonyeniences. 

4. Wtuhhouaeg of any higher class. — 
Such charges as the council and commis- 
sioners think fit. 

6. Open Baihkng Places^ where seyeml 
persons bathe in the same water, for one 
person, 0{d, 

By another Act (1846), 9th and 10th 
Vict, c 87« these useful sanitary measu- 
res were extended to Ireland, and town- 
councils or commissioners of any city or 
town incorporated under 3 and 4 Vict 
c. 108, were empowered to adopt them. 
Money might be borrowed, and agree- 
ments made for the supply of gas and 
warm water. Schedule of charj^ simi- 
lar to the aboTe. 

BAWDY-HOUSEa [Prostitution.! 

BEACON, a sign ordinarily raised 
iqion some foreland or high ground as a 
searmark. It is also used for the fire- 
signal which was formerly set up to 
alarm the country upon the approach of 
a foreign enemy. The word is derived 
from the Anglo-Saxon beacen or beacn, 
a sign or signaL Beac or hec is the real 
root, which we still have in 6ecA, beckon. 

Fires by night, as si||^nal8, to convey 
the notice of dimger to distant places with 
the greatest expedition, have been used 
in many countries. They are mentioned 
in the prophecies of Jeremiah, who (chap, 
vi. ver. 1) says, ** Set up a sign of fire m 
Beth-haccerem, for evil appeareth out of 
the north, and great destruction.'' In the 
treatise De Mundo, attributed to Aristotie, 
it is said (edit 12mo. Glasg. 1745, p. 35) 
that fire-aguals were so disposed on watch- 
towers through the king of Persia's do- 
minions, that within the space of a day 
he could receive intelligence of any dis- 
torbanoes in the most distant part of his 
dominions ; but this is evidently an exag- 
gen^ed statement .£!schylus, in his pla^ 
of the Agamemnon, represents the intelli- 
gence oif the capture of Troy as con- 
▼eyed to the Peloponnesus by fire-beacons. 
Daring the Peloponnesian war we find fire- 
beacons (^pvicToI^ employed. (Thucyd. 
iH. 22.) JPliny distinguishes this sort of 
signal from the Phari, or light-houses 
placed upon the coasts for the direction 
of shijM^ Dj the name of "Ignea prsenun- 



tiativi," notice-giviD^ tires. (Plin. Hisi. 
Nat. edit. Harduin, li. 73.) 

Lord Coke, in his Fourth Institute, 
chap. XXV., speaking of our own beacons, 
says, *" Before the reign of Edward III. 
they were but stacks of wood set up on 
high places, which were fired when the 
coming of enemies was descried ; but in 
his reign pitch-boxes, as now they be, 
were, instead of those stacks, set up : and 
this properly is a beacon." These bea- 
cons had watches regularly kept at them, 
and horsemen called hobbelars were sta- 
tioned by most of them to give notice in 
day-time of an enemy's approach, when 
the fire would not be seen. (Camden, Brit 
in Hampshire, edit 1789, vol. i. p. 173.) 

Stow, in his Amuds^ under the year 
1326, mentions among the precautious 
whidi Edward II. took when preparing 
against the return of the queen and Mor- 
timer to England, that ''he ordained 
bikenings or beacons to be set up, that 
the same being fired might be seen far 
off, and thereby the people to be raised." 

The Cottoman MS. in the British 
Museum, Augustus I. vol. i. art. 31, pre- 
serves a plan of the harbours of Poole, 
Purbeck, &C., followed, art. 33, by a 
chart of the coast of Dorsetshire from 
Lyme to Weymouth, both exhibiting the 
beacons which were erected on the Dor- 
setshire coast against the Spanish inva- 
sion in 1588. Art 58 preserves a simi- 
lar chart of the coast of Suffolk from Or- 
well Haven to Gorlston near Yarmouth, 
with the several forts and beacons erected 
on that coast 

The power of erecting beacons was 
originally in the king, and was usually 
delegated to the Lord High Admiral. 
In tibie eighth of Elizabeth an aci passed 
touching searmarks and mariners (chap. 
13), by which the corporation of the 
Trinity House of Deptford Strond were 
empowered to erect beacons and sea-marks 
on the shores, forelands, &c. of the 
country according to their discretion, and 
to continue and renew the same at the cost 
of the corporation. [Trinity Holise.] 

Professor Ward, in his * Observations 
on the Antiquity and Use of Beacons in 
England' {ArchcBologtOj vol. L p. 4), says, 
the money due or payable for the mam- 
texmuce of \>e?ycon& vf «& ^:a2^^ B«fiioiMLV^v«m», 
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and was levied by the sheriff of the 
county upon each hundred, as appears by 
an ordinance in manuscript for the county 
of Norfolk, issued to Robert de Monte 
and Thomas de Bardolfe, who sat in par- 
liament as barons, 14th Edward II. 

The manner of watching the beacons, 
particularly upon the coast, in the time 
of Queen Elizabeth, may be gathered 
from the instructions of two contempo- 
rary manuscripts printed in the Archao- 
logioy col. viii. pp. 100, 183. The sur- 
prise of those by the sea-side was usually 
a matter of policy with an invading enemy, 
to prevent the alarm of an arri^ from 
being spread. t 

An iron beacon or fire-pot may still be 
seen standing upon the tower of Hadley 
Church in Middlesex. Gough, in his 
edition of Camden, fol. 1 739, vol. iii. p. 
281, says, at Ingleborough, in Yorkshire, 
on ^e west edge, are remsdns of a beacon, 
ascended to by a flight of steps, and ruins 
of a watch-house. Collinson, in his His- 
tory of Somersetshire, 4to. 1791, vol. ii. p. 
5, describes the fire-hearths of four large 
beacons as remaining in his time upon a 
hill called Dunkery Beacon in that county. 
He also mentions the remains of a watch- 
house for a beacon at Dundry (vol. ii. p. 
105). Beacon-hills occur in some part 
or other of most counties of England 
which have elevated ground. The Here- 
fordshire beacon is well known. Gough, 
in his additions to Camden, nt supr. vol. 
L p. 394, mentions a beacon hill at Hares- 
combe in Gloucestershire, inclosed by a 
transverse vallation fifty feet deep. Sal- 
mon, in his History of Hertforashire, p. 
349, says, at Therfielcl, on a hill west of 
the church, stood one of the four beacons 
of this county. 

BEADLE, the messenger or apparitor 
of a court, who cites persons to appear to 
what is alleged against them. It is pro- 
bably in this sense that we are to under- 
stand the bedelli, or under-bailifEs of ma- 
nors, mentioned in several parts of the 
Domesday Survey, Spelman, Somner, and 
Watts all agree in the derivation of 
beadle from the Saxon bybel, a crier, 
and that from biS, to publish, as in bid- 
ding the banns of matrimony. The 
bedelli of manors probably acted as ctieTs 



as Lord Coke informs us in his Fourth 
Institute, was an officer who not only 
warned the forest courts and executed 
process, but made all proclamations. 

It appears from &e Reports of the 
Commissioners of Corporation Inquiry 
(1835), that inferior officers, <^ed 
Beadles, were appointed in forty-fimr 
boroughs out of upwards of two hundred 
visited by the commissioners. 

Bishop Kennett, in the Glossary to lui 
Parochial Antiquities of Oafordshvr^ 
says that rural deans had formerly their 
beadles to cite the clergy and church 
officers to visitations ana execute the 
orders of the court Christian. Parochial 
and church beadles were probably in their 
origin persons of this description, though 
now employed in more menial services. 

Bedel, or Beadle, is also the name of 
an officer in the English universities, 
who in processions, &c. precedes the 
chancellor or vice-chancellor, bearing a 
mace. In Oxford there are three esquire 
and three yeomen bedels, each attached 
to the respective faculties of divinity, 
medicine and arts, and ]aw. In Cambridge 
there are three esquire bedels and one 
yeoman bedel. The esquire bedels in 
the university of Cambridge, beside at- 
tending the vice-chancellor on public 
solemnities, attend also the professors and 
respondents, collects fines and penalties, 
and summon to the Chancellor's court all 
members of the senate. (Ducange's Gloss, 
in voce Bedellus ; Kennet, Paroch, Antiq. 
vol. ii. Gloss. ; Gen, Introd. to Domesday 
Book, 8vo. edit. vol. i. p. 247 ; Camb, ana 
Oxf, Univ. Calendars.) 

BED OF JUSTICE. This expres- 
sion (lit de justice) literally denoted tiie 
seat or throne upon which the king of 
France was accustomed to sit when per- 
sonally present in parliaments, and from 
this original meaning the expression came, 
in course of time, to signify the parlia- 
ment itself. Under the ancient monarchy 
of France, a Bed of Justice denoted a so- 
lemn session of the king in the parliament, 
for the purpose of re^tering or promul* 
gating edicts or ordinances. According 
to the principle of the old French consti- 
tution, the authority of the parliament, 
bemg derived entirely from the crown. 



ia the lord's court. The beadle of «l ioxesl, \ ceased 'v\3«ol ^^ 'to^ ^^ \\s»gos.\ vmI 
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eoDsequently all ordinances enrolled at 
a bed of jnsdoe were acts of the royal 
wUl, and of more authenticity and effect 
than decisioaA of parliament The cere- 
mony of holding a bed of jostice was as 
follows: — The king was seated on the 
throne, and coyered ; the princes of the 
blood-royal, the peers, and all the several 
chambers were present The marshals 
of France, the chancellor, and the other 
great officers of state stood near the throne, 
around the king. The chancellor, or in 
his absence the keeper of the seals, de- 
dared the object of the session, and the 
oersons present then deliberated upon it 
'The chancellor then collected the opi- 
nions of the assembly, proceeding in tne 
order of their rank ; and afterwu^ de- 
clared the determination of the king in 
^e following words : ** Le roi, en son lit 
de justice, k ordonn^et ordonne qu'il sera 
prdo^i^ 2i Tenreg^strement des lettres sur 
lesquelles on k ddlib^r^." The last bed 
of justice was assembled by Louis XVI. 
at Versailles, on the 6th of August, 1788, 
at the commencement of the French re- 
volution, and was intended to enforce 
upon the parliament of Paris the adoption 
of the obnoxious taxes, which had been 
previously proposed by Calonne at the 
Assembly ik Notables. The resistance 
to this measure led to the assembly of the 
States-General, and ultimately to the Re- 
volution. 

BEDCHAMBER, LORDS OF THE, 
are officers of the royal household under 
the groom of the stole. The number of 
lords, in the reign of William IV., was 
twelve, who waited a week each in turn. 
The groom of the stole does not take his 
turn of duty, but attends his majesty on 
all state occasions. There were thirteen 
grooms of the bedchamber who waited 
ukewise in turn. The salary of the groom 
of the stole was 2000Z. per annum, of the 
lords 10002. each, and of the grooms 5002. 

The salaries of all officers of the royal 
household are paid out of a fund appro- 
priated for this purpose in the Civil List, 
and which is fixed, by 1 Vict c. 2, at 
131,2602. per annum. 

Chamberlayne, in his * Present State of 
England,' 12mo. 1669, p 249, calls them 
gentlemen of the bedchamber. *' The 
gentlemen of the Bedchamber," he says, 



** consist usually of the prime nobility of 
England. Their office in general is, 
each one in his turn, to wait a week in 
every quarter in the king*s bedchamber, 
there to lie b^ the king on a pallet-bed 
all night, and in the abs^ce of the groom 
of the stole to supply his place." In the 
edition of the same work published in 
1 71 6, he adus, ** Moreover, they wait upon 
the Idng when he eats in private ; for then 
the cup-bearers, carvers, and sewers do 
not wait This high office, in the reign 
of a queen, as in her late mtgesty's, is 
performed by ladies, as also that of the 
grooms of me bedchamber, who wert 
called bedchamber women, and were 
five in number." At present there are 
in the queen's household, taking their 
turns of periodical duty, seven ladies of 
the bedchamber and eight bedchamber 
women. There are also a prindpal lady 
of the bedchamber and an extra lady <^ 
the bedchamber. Both the ladies of the 
bedchamber and the bedchamber women 
are allied to the nobility. In the house- 
hold of the prince consort there are two 
lords of the bedchamber. 

The title of lords of the bedchamber 
appears to have been adopted after the 
accession of the House of mnover. They 
are first mentioned by that title in Cham- 
berlayne's ' State of England' for 1718. 

The question whether the ladies of 
the bedchamber should be regarded 
as political offices in the hands of the 
minister, or whether the appointment 
should depend upon the personal fa^ 
voor of the queen, formed an important 
feature in the ministerial crisis which 
took place in May, 1839. The govern- 
ment of Lord Melbourne had been de- 
feated, and Sir Robert Peel was sent fbr 
by the Queen to form a new administn^ 
tiou, and on proposing to consult her 
majesty on the subject of the prindpal 
appointments held by ladies in the royal 
household, her Majesty informed mm 
that it was her pleasure to reserve those 
appointments, conceiving the interference 
of the minister ** to be contrary to usage," 
while she added it was certainly ** repug- 
nant to her feelings." Sir R. Peel being 
thus denied the advantage of a public 
demonstration of her Majesty's ** mu. sup- 
port and GoiiMssD&e,'* mii^gptfii^^^Nsba^dL 
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forming a cabinet, and the former minis- 
lers were sent for, when they held a 
eoancil and came to the following reso- 
lution, which is likely to settle the ques- 
tion on future occasions : ** That for the 
purpose of giving to the administration 
that character of efficiency and stability 
and those marks of the constittitional 
support of the crown wliich are required 
to enable it to act usefully to the public 
service, it is reasonable that the great 
officers of the court, and situations in the 
household held by members of parlia- 
ment, should be included in the political 
arrangements made in a change of the 
administration: but they (the ex-minis- 
ters) are not of opinion that a similar 
principle should be applied or extended 
to the offices held by ladies in her Ma- 
jesty's household." The defeated minis- 
try was then reinstated. 

BEDE-UOUSE, a term used for an 
alms-house. Hence, bedes-man, or beads- 
man, a person who resides in a bede- 
house, or is supported from the funds ap- 
propriated for this purpose. The master of 
St. Katherine's Hospital, London, in the 
Regent's Paris, has the right of appointing 
a number of non-resident pensioners on 
that foundation, who are termed bedes- 
men and bedeswomen. In the recently 
abolished Court of Exchequer in Scotland, 
the term bedesman, headman, or beid- 
man, was used to denote that class of pau- 
pers who enjoy the royal bounty. Bed£ 
18 the Anglo-Saxon word for prayer, and 
as almsmen were bound to pray for the 
founder of the charity, they were hence 
called beadsmen. Sir Walter Scott de- 
scribes the king's beadsmen as an order 
of paupers to whom the kings of Scotland 
were in the custom of distributing a cer- 
tain alms, in conformity with the ordi- 
nance of ihe Roman Catholic church, and 
who were expected, in return, to pray for 
the royal welfare and that of the state. 
BEGGAR. [Mendicity.] 
BENEFICE (from the Latin Bene- 
ficium), a term applied both by the canon 
law and the law of England to a pro- 
vision for an ecclesiastical person. In its 
most comprehensive sense it includes the 
temporalities as well of archbishops, 
bisbope, deans and chapters, abbots and . . 
prion, as of parsons, vicara, monks, «iA\ 



other inferior spiritual persons. But t 
distinction is made between benefices 8t> 
tached to communities under the monastic 
rule (sub regul&), which are allied regular 
benefices, and those the possessors of 
which live in the world (in scecnk))^ 
which are thence called secular ben^oes. 
The writers on the canon law distinguish 
moreover between simple or sinecure be- 
nefices, which do not require residence^ 
and to which no spiritual du^ is attacM 
but that of reading prayers and ando^ 
(as chaplainries, canonries,and chantries), 
and aacerebtai benefices, which are at* 
tended with cure of souls. 

Lord Coke says, "Beneficium is a 
large word, and is taken for any ecclesi- 
astical promotion whatsoever." (2 Ind. 
29.) But in modem English law trea* 
tises the term is generally confined to ^e 
temporalities of parsons, vicars, and per- 
petual curates, which in popular lan- 
guage are called livings, llie legal pos- 
sessor of a benefice attended with cure of 
souls is called the incumbent. The his- 
tory of the origin of benefices is involved 
in great obscurity. The property of the 
Christian church appears, for some cen- 
turies a^r the apostolic ages, to have 
been strictly enjoyed in common. It was 
the duty of the officers called deacons 
(whose first appointment is mentioned in 
ActSf cap. vi.) to receive the rents of the 
real estates, or patrimonies^ as they were 
called, of every church. Of these, as 
well as of the voluntary ^fts in the shape 
of alms and oblations, a sufficient portion 
was set apart, under the superintendence 
of the bishop, for the maintenance of the 
bishop and clergy of the diocese ; another 
portion was appropriated to the expenses 
of public worship (in which were in- 
cluded the charge for the repairs of the 
church), and the remainder was bestowed 
upon the poor. This division was ex- 
pressly inculcated by a canon of Gelasius, 
pope, or rather bishop, of Rome, a.d. 470. 
(See Father Paul's Treatise on £cek' 
siastical Benefices^ cap. 7.) After tbe 
payment of tithes had become universal 
m the west of Europe, as a means of sup- 
port to the clergy, it was enacted by one 
of the capitularies of Charlemagne, that 
they should be distributed according ti 
\)(ia <^TUstfSDL. ^^T&e^ ^^ \:k^dt\fli^c8 be* 
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B to be endowed widi lands and odier 
m pocpf Bwinni, tfie biahopg, to qicoarage 
e roandadon of chinches* and to esta- 
iah a profrisioa fbr the resident clergy, 
^e up their portiou of the tithes, and 
ere anerwards by the canons Ibiiudden 
demand it, if they ooold live inthoat 
Although the reTOiatA of the church 
ere thns divided, the foud from which 
ley were derived remaiiicd for a long 
me entirely under the same administra- 
OQ as before. Bat by degrees every 
inister, instead of carrying the ofierings 
lade in his own church to the bishop* for 
le purpose of division, began to retain 
aem for his own ose. The lands also 
rere apportioned in severalty among the 
esident clergy of each diocese. Bat 
hese changes were not made in all places 
»r all at one time, or by any general order, 
)at by insensible degrees, as all other 
•Qstoms are introduced. (See Father 
Paul's ' Treatise on Benefices,' cap. 9 and 
10.) "Some writers have attributed the 
Mrigin of parochial divisions to a period 
as early as the fourth century ; and it is 
Bot improbable that this cban^ took 
place in some parts of the Eastern Empire, 
dther in that or the succeeding age. 
Some of the Constitutions of Justinian 
seem to imply that in his time (the be- 
^niung of the sixth century) the system 
of ecclesiastical property, as it existed in 
the East, was very similar to that which 
has prevailed in Catholio countries in 
modem times." Tbe churches, monas- 
teries, and other pious foundations pos- 
sessed landed and other property (slaves 
unong the rest^, which, by the Constitu- 
tions of Justinian, they were restrained 
from alienating, as they had been in 
the habit of doing to the detriment of 
their successors. (Authentica, Const vii. 
"On not alienating ecclesiastical things, 
&c") 

The general obscuri^ that hangs over 
^e history of the Middle Ages prevents 
>a from ascertaining, with precision, at 
rhat period the changes we nave alluded 
[> were introduced into the west of Europe, 
^liis, however, seems clear, that after the 
&udal system had acquired a firm footing 
^ the west of Europe, daring the nin£ 
lid tenth centuries, its principles were 
(>on applied to ecclesiasticaj aa well as 



lay property. Hence, as the estates dit> 
tnbtttea in fief by the kings of France 
and Germany among their favoured 
nobles were originally termed bemejieia 
[BeneficiumI this name was conferred, 
by a kind of doubtful analogy, upon the 
temporal possessions of the church. Thus, 
the bishoprics were supposed to be held 
by the bounty of the kings (who had by 
degrees nsurpsd the right originally vested 
in the clergy and pec^le of filling them up 
when vacant), while the temporalities oif 
the inferior ecclesiastical offices were held 
of the bishops, in whose patronage and dis- 
posal they for the most part men were. 
The manner of investiture of benefices in 
those early times was probably the same 
as that of lay property, by the delivery 
of actual possession, or of some symbols 
of possession, as the ring and crosier, 
which were the symbols of investiture 
i4>propriated to bishoprics. 

benefices being thus endowed, and re- 
cognised as a species of private property, 
their number gradually multipli^ during 
the ages sneering that of Charlemagne. 
In Elngland especifuly several causes con- 
tribute to the rise of parochial churches. 
** Sometimes" (says Dr. Bum, Ecclu, 
Law, titie ** Appropriation") ''the itinerant 
preachers found encouragement to settle 
amongst a liberal people, and by their 
assistance to raise up a church and a littie 
adjoining manse. Sometimes the kings, 
in their country viUs and seats of plea- 
sure or retirement, ordered a place of 
worship for their court and retinue, which 
was the original of royal free chapels. 
Vei^ often the bishops, commiserating 
the Ignorance of the country people, toox 
care for building churches as the only 
way of planting or keeping up Christi- 
anity among them. But the more ordi- 
nary method of augmenting the number 
of diurches depended on the piety of the 
greater lords, who, having large fees 
and territories in the country, founded 
churches for the service of their families 
and tenants within their dominion. It 
was this that gave a primary titie to the 
patronage of laymen ; it was this made 
the bounds of a parish commensurate to 
those of a manor ; and it was this distinct 
property of lords and tenants that by de 
grees tdiotted new ^lot^^i^ \xiraLTi^\p\ 
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the adding of new auxiliary churches." 
[Advowson.] 

It appears, however, from the last* 
mentioned author, that if there were any 
new fee erected within a lordship, or 
there were any people within the pre- 
cinct not dependent on the patron, tiiey 
were at liberty to choose any neighbouring 
church or religious house, and to pay their 
tithes and make their offerings wherever 
they received the benefits- of religion. 
This by degrees gave rise to the arbitrary 
appropriation of tithes, which, in spite of 
positive enaetment,continued to prevail till 
the end of the twelfth century, when Pope 
Innocent III. by a decretal epistle to the 
archbishop of Canterbury, enjoined the 
payment of tithes to the ministers of the 
respective parishes where every man dwelt 
This injunction, though not having the 
force of a law, has been complied with ever 
since, so that it is now a universal rule of 
law in England, that tithes are due of com- 
mon right to the parson of the parish, unless 
there he a special exemption. [Tithes.] 

The twelfth century was also the sera 
of an important change in the manner 
of investiture of ecclesiastical benefices 
in England. (Blackstone, vol. ii. p. 23 ; 
Father Paul, c 24.) Up to this time the 
simple donation of the patron was suf- 
ficient to confer a legal title to a benefice, 
provided the person to whom it was given 
was in holy orders, for otherwise he must 
be first presented to the bishop, who had 
power to reject him in case of unfitness ; 
but the popes, who had in the eleventh and 
twelfth centuries successfully contended 
against every other species of ecclesiastical 
investiture being exercised by laymen, 
now procured that the presentation of the 
patron should not be of itself suffici^it to 
confer an ecclesiastical benefice, even 
though qualified by the discretionary 
power of rejection (in case the benefice 
was given to a layman) which was al- 
ready vested in the bishop. This was the 
origin of the ceremonies of institution^ 
which is the mode of investiture of the 
spiritualities ; and induction, which is the 
mode of investiture of the temporalities of 
a benefice. Where the bishop was the 
patron of the benefice, the two forms of 
presentation and iTistitution were \mited 
ui that of collation. 



For the origin and nature of eoelesiii* 
tical patronage in England as a subject df 
property, the rules of law which apply to 
It as such, the limitations within which 
and the forms according to which it most 
be exercised, and the mode by which it 
may be vindicated, together with the 
respective rights of the bishop or ordinary, 
the archbishop, and the crown, in ^ ease 
of lapse, see Advowson ; and also Bom's 
* Ecclesiastical Law/ arts. ** Advowson," 
"Benefice." The statute 3 & 4 Will. 
IV. c. 27, made some importapt altna- 
tions in the law on this subject 1. E^ 
the old law, suits for recovery of aa* 
vowsons were not within the statutes of 
limitations ; but § 90 of the above-men- 
tioned act subjects them to a period of 
limitation of three suocessive incumben- 
cies^ or sixty years, during which the en* 
joyment of we benefice has been by virtne 
of a title adverse to that of the person in- 
stituting the suit By § 33 me utmost 
period within which an advowson can be 
recovered is limited to a hundred yean 
from the time of an adverse presentatiOD, 
without any intermediate exercise of the 
right of patronage by the person insti- 
tuting the suit, or by any persons from 
whom he derives his titie. The act abo- 
lishes certain ancient remedies for the dis- 
turbance of the right of patronage, (§ 36) ; 
so that except in certain cases, specified 
in §§ 37, 38 of the act, the sole method of 
vindicating the right now is by writ of 
Quare Jmpedit, [Quare Impedit.] 

Although the popes, in denying to lay- 
men the right of ecclesiastical investitnrc, 
had still left them in possession of dw 
substantial part of the patronage of bene' 
fices, even this privilege was for sooief 
centuries not only very much questioned, 
but in many instances entirely wrested 
from them by papal encroachment 
(Father Paul, c. 30, et seq,; Hallam'» 
Middle Ages, vol. ii. c. 7.) 

The first attacks by the popes upon the 
rights of private patrons (which took pber 
towards Uie latter end of the twelfth cen- 
tury) assumed the form of letters of 
request called "mandates"' or "expecte* 
tives," praying that benefices might be 
conferred on particular individuals. Whit 
. was first asked as a favour was soon aficr 
\ <:\^a£aQfi^ ^& ^ vv^goX^* vcv^ x^iLea were laid 
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iown as to grants and rerocations of ex- 
pectatives. The popes next proceeded to 
dahn the patronage of all benefices tti- 
eojrfia %M airidf L e. which fell vacant by 
the incumbents dying at the court of 
Rome. TIk number of these, through 
the management of that court, which con- 
trived on varioos pretences to draw eccle- 
siastics of all ranks to Rome from different 
parts of Europe, became by degrees very 
coondenble. Bat Clement V. in the 
beginning of the fimrteenth century went 
b^ond ul bis predeoessors, by laying it 
down broadly as a maxim, that the full 
and free ^msition of all eccleaastical 
benefices belonged to the pope. (C/e- 
wtaUimeaf lib. ii. tit 5. c 1 ; F. Paul, 
& 95.) It fi^owed as a oonsequenoe from 
dus principle, that the pope could make 
leveroonary grants, or provuiontty as they 
were caUed, dnring the lives of the in- 
eombcmls ; and that he could reserve such 
bene&xs as he thought fit for his own 
pecoliar patronage. At the same time, 
digpensations from the canons against non- 
residence and pkuralities, and permissions 
to hcdd benenoes in conmiendam, were 
freely sranted, so that by these and similar 
means in some instances fift}' or sixty pre- 
foments were held by the same person at 
once. The evils of this system were felt 
all over Europe. The best benefices were 
everywhere filled wkh Italian priests, 
ignorant alike of the langua^ aiid habits 
of the people to whose spiritual wants 
they were bound to minister. England 
in particolar sofBered so much from papal 
encroachments during the reign of Henry 
ni., that the English deputies at the 
Cooncil of Lyon (about a.d. 1245) com- 
plained to the pope that the foreign 
clersy drew annually from England up- 
iraxtEs of 70,000 marks. This remon- 
vtranoe produced no effect, but the system 
at length became so intolerable, that a 
determmed plan of opposition to it was 
gradually formed in the principal nations 
of Western Europe. In this opposition 
cor own ancestors took the lead, and their 
efifortB were in the end completely suc- 
cesirfhl. The parliament assembled at 
Carlisle in the 35th year of Edward I. 
wrote a strong remonstrance to Pope 
Clement Y . against the papal encroach- 
ments on the TJ£^t8 of patronage and the 



numerous extortions of the court of Rome, 
This remonstrance appears to have prt>- 
duci>d no effect, but it may l)e citi*d nh a 
proof of thi* spirit of the timi^s. The yro- 
vemment of ^Mward II. was too fiH.'bK-to 
act upon this spirit The first prince ift hu 
was bold enough to assort tliv power of 
the legislature to n>strain the jwpal vu- 
croadiments was Edward III. Aftt-r 
complaining iiivfiectually to C'lemoiit \ 1 . 
uf the abuse of papal rosi'rvatioiiK, he 
(a.d. 1350) procuri>d the famous Statiito 
of Provisors (25 VAw. III. stit (0 to U' 
passed. This act provided that all elee^- 
tions and collations should l)e free ae- 
cording to law, and that in casi> any pn>- 
vision, collation, or reservation should k' 
made by the court of Kome of any areh- 
bishopric, bishopric, dipiity, or other 
benefice, the king should for that turn 
have the collation of such archbiKhopric 
or other dignities elt>ctive, &c 

This statute was fortified by M'veral 
others in this and the succetnling rt>igns, 
27 Edw. III. Stat 1, c. 1 ; 38 l^Mw.IlI. 
Stat 1, C.4; 3 Kich. II. c. 3; 7 li'wh. II. 
c. 12 (which enacts that no alien* shall 1n> 
capable of being presented to any eccle- 
siastical preferment); 12 Kich. II. c 15; 
13 Kich. II. Stat 2, c. 2 and 3 ; U\ Kich. 
II. c 5; 2 lien. IV. c. 3; 7 Hen. IV. 
c. 8; 3 Hen. V. c. 4. 'flieBC Ktiitutes 
whidi inflict very severo neiialtiew on 
persons endeavouniig to enmree the au- 
thority of papal bulls and proviNioiis in 
England, are sometimes culled, from the 
initial words of the writ iKsued in exe- 
cution of the process under tluan, tlie 
statutes of pramunire ; and the ofi'eiiec of 
maintaining the papal power is itself 
(according to Klackstone, vol. iv. p. 
112) calloi by the name of jmnminire. 
The statutes against papal provisions 
(though not very strictly enforced) re- 

* Dr. Burn sayi :— " It leemeth that an ulicn. 
who is a priest, may be pmeoted to a church. 
By 13 Rich. II. and 1 Hen. V. c. 7. Frenchmen 
wre precluded holding benefices in England ; 
and Lord (Joke, on a re^'iew of the ancient sta- 
tutes, is of opinion that the binhop ought not to 
admit an alien. The Bishop of Spalatro, an a lien . 
was, however, apjiointed Dean of^Vindsor; and in 
Dr. Seaton's ciis^, who was born in Scotliiud lieforu 
the Union, it was held th.it ho was capable to >>« 
presented to a beueflce in England, and that so it 
would have been, had he beeu VvQtXL.vaVT«.\kR.«« 
Spain, or in any inewdV^ W\n^<\,o\n.. 



BENEFICE. 



[340] 



BENEFICE. 



mained unrepealed, in spite of the attempts 
of the popes and their adherents to ob- 
tain their abrogation. 

The rights of ecclesiastical patronage, 
having been thus solemnly vindicated by 
the English parliament, have, in their 
fundamental principles, remained unal- 
tered to the present time. The ceremonies 
of the presentation and institution in the 
case of lay patrons, and of collation 
where the bishop is patron, are still ne- 
cessary to give a title to all benefices with 
a cure of souls, except those which are 
technically called perpetual curacies and 
donatives ; and the title so given is in- 
complete without corporal induction into 
possesion of the temporalities of the be- 
nefices. There are also certain acts en- 
joined either by the canon law or statute, 
the non-performance of which will sub- 
ject the incumbent to the deprivation of 
the benefice into which he has been law- 
fully inducted. 

There is no difference between institu- 
tion and collation as to the action itself, but 
they differ somewhat in their respectiv<> 
consequences. Thus, by institution, tha*. 
church is said to be full against all per- 
sons but the king, and if it has been full 
for the space of six months, this is a suf- 
ficient answer to any action by private 
persons, or even by the king, where he 
claims as a private patron and not by 
royal prerogative, as in case of lapse or 
otherwise. But by collation the church 
is not full so as to render a plea to that 
effect available in the temporal courts, 
except against the collator. Every clerk 
before institution or collation is required 
by the canon law to take the oath against 
simony, and the oath of the canonical 
obedience to the bishop, and to declare by 
sutecription his assent to the doctrine of 
the king^s supremacy, to the Book of 
Common Prayer, and the Thirty-nine 
Articles. The subscription to the TTiirty- 
nine Articles is also imposed by statute 
13 Eliz. c. 12, upon all persons to be ad- 
mitted to any benefice with cure of souls. 
Moreover, the statutes 1 Eliz. c. 1, and 1 
Will, and Mary, c. 8, § 5, require that 
every person collated or promoted to any 
ecclesiastical benefice shall, before he 
takes upon himself to supply ox occupy i i 
the same, take the oaths of a]^e^aiiiceasA\ 



supremacy ; and by statute 13 & 14 Car. 
II. c. 4 (commonly called the Act of 
Uniformity), every parson and vktr 
shall, before his admission to be incum- 
bent, subscribe a declaration of confoi* 
mity to the Liturgy of the Church of 
England as by law established. 

The acts of institution or collation so 
&r confer a right to the temporalities of 
the benefice, tiiat the clerk may enter 
upon the glebe-land and take the tithes, 
but he cannot i^ue for them or grant them 
until induction. By induction the church 
becomes full, even against the king, and 
the clerk is seised of the temporalities of 
the benefice, and invested with the full 
rights and privileges of a parson, fwrsoiia 
eccleaUe ; but by the Act of Uniformity be 
must, within two months after he is in 
actual possession of his benefiice, upon 
some Sundav, openly before his congre- 
gation, read the morning and evening 
prayers, and declare his assent to the 
Book of Common Prayer, on pain,, in 
case of neglect or refill, of being ipao 
facto deprived of his benefice. The same 
statute obliges him, on pain of deprivation, 
to read publicly, within three months 
after his subsciiption to the declaration 
of conformity to the Liturgy, the bishop's 
certificate of his having made such sub- 
scription, together with the declaration 
itself: but the statute 23 Geo. III. c28, 
makes an exception where the incumbent 
is prevented by some lawful impediment, 
to be allowed and approved of by the or- 
dinary of the place. The same penalty of 
deprivation is imposed by 13 Eliz. c 12, 
in case of an incumbent fitiling, within 
two months after induction, to read pub- 
licly in the church the TTiirty-niue Ar- 
ticles, and to declare his assent to them. 
The 23 Geo. 111. c. 28, provides that, m 
case of sickness or other lawful impedi- 
ment, it shall be deemed a sufficient com- 
pliance with the statute of Elizabeth if 
the incumbent reads the Articles, and de- 
clares his assent to them at the same time 
that he declares his assent to the Book of 
Common Prayer. Finally, by statute 1 
Geo. I. sess. 2, c 13, the parson most, 
within six months after his admission to 
the benefice, take the oaths of allegiance 
and abjuration in one of the courts at 
'^^i^siiimsXfis^ QT ^ \b& ^^end quartfff* 
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seasiopfi of the peace, on pain of being 
incapacitated to hold the benefice, and of 
incnrring certain other disabilities therein 
specified. Snch are the means by which 
a clerk's legal title as a parson, rector, or 
▼icar is acquired and maintained. 

Every parson, or rector of a parish 
with care of souls, and, where the parson- 
age is appropriated, every vicar, or per- 
petaal curate, though m his natural 
capacity an individual, is in contemplation 
of law a body corporate, with perpetui^ 
of succession. The rector or parson is 
entitled to the fireehold of the parsonage- 
house and glebe-lands, as well as the 
tithes of the parish, except where a spe- 
oal exemption fh>ra Uie payment of 
tithes exists by prescription or otherwise ; 
but owing to the practice of appropriation, 
which formerly prevailed to a great ex- 
tent in England, and has been attended 
with very remarkable consequences, the 
tithes are now often vested in laymen, who 
have vicars or curates under them to per- 
form the spiritual duties. [Advowson.] 
This custom was not confined to spiritual 
corporations aggregate, but deans and 
other officers in. caSiecbids, and in some 
places even parish priests,procured the pri- 
vilege of appointing a vicar to perform the 
^intual duties of 3ie church, while its re- 
venues were appropriated to themselves 
and their successors. Hence it happens 
that in some places a rector and vicar are 
instituted -to the same church ; in which 
ease the rector is excused from duty, and 
the rectory is called a sinecure benefice, 
as being tine curd animarum. (Bum's 
EccU*. LanDy tit *'Appropriation."^ In 
order to effectuate an appropriation it was 
necessary that the patron should obtain 
the consent of the king and the bishop, as 
each of these had an mterest in the par 
tronage of the church in case of lapse, 
irhich, as a corporation never dies, could 
not take place after the appropriation; 
and upon the making an appropriation, an 
annofu pension was reserved to the 
tnshc^ and his successors, called an in- 
demmty, and payable by the body to whom 
the appropriation was made. In an an- 
ient aeea of appropriation preserved in 
^e registry of the archbishop of Canter- 
tMiry, the ground of the reservation is 
expressed to be for a recompense of the 



profits which the bishop would otherwise 
have received during the vacancy of the 
benefice. (Bum, Ibid.) 

After the appropriation tiie appropri- 
ators and their successors became perpe- 
tual parsons of the church ; but if the 
corporation were dissolved, the perpetuity 
of persons being gone, the appropriation 
ceased, and the church recovered its 
rights. 

This principle would have come into 
extensive operation at the time of the dis- 
solution of the monasteries in England, 
if the legislature had not expressly pro- 
vided against it By tiie statutes 27 
Henry VIII. c 28, and 81 Henry VIII. 
c. 13, the possessions of tiiese religious 
houses, and by a subsequent statute, 32 
Henry VIII. c. 24, those of the Knights 
of St. John of Jerusalem, were all vested 
in the crown. In each of these statutes 
parsonages and tithes are expressly in- 
cluded, and the first two confirm tiie 
royal grants made or hereafter to be made 
of this property. Tithes are also included 
in two subsequent statutes, 37 Henry 
VIII. c. 4, and 1 Edward VI. c. 14, by 
which the possessions of chantries and 
religious fraternities are given to the 
crown. The last of these statutes em- 
powers the king's commissioners, therein 
referred to, to ordain and sufficientiy en- 
dow vicars in perpetuity in parish 
churches annexed to the religious frater- 
nities whose possessions were confiscated 
by that act ; and also to endow in perpe- 
tuity a schoolmaster or preacher in such 
places where the relisious fraternities or 
incumbents of chantnes were bound by 
the original foundation to keep a school- 
master or priest The property acquired 
by the crown from the above-mentioned 
sources, and from the dissolution of alien 
priories in the reign of Henry V., was 
freely bestowed by the kings of England, 
especially Henry VIII., not only upon 
spiritual persons and corporations, but 
upon laymen. Hence it is that there are 
so many in^ttances in England at the pre- 
sent time of not merely the right to tithes, 
but the property of entire rectories being 
vested in laymen. These benefices are 
sometimes called lay, but more commonly 
impropriate rectories, as being (according 
to Spelmaxi') voi^to^tV} \&. ^<& \ffisiL^^ 
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laymen. The rector is in that case 
termed the impropriator : bat this appei- 
hitioD is now indiscriminately applied not 
only to lay individuals and corporations, 
but to all spiritual persons and corpora- 
tions who, either by -virtue of ancient ap- 
propriations or bv grants from the crown 
since the dissolution of the reli^ous fra- 
ternities, are entitled to the tithes and 
other reTenues of the church without 
performing any spiritual duties. By sta- 
tute 32 Henry VIII. c 7, the remedies 
which the law had provided in the eccle- 
siastical courts for the subtraction of 
^thes are communicated to laymen, and 
their title to tithes is put on the same 
footing with that to lan^ bv giving them 
the same or similar actions n>r vindicating 
their estates in those and other ecclesias- 
tical profits against all adverse claimants 
whatsoever. In short, lathes and other 
firuits of benefices when vested in laymen, 
are liable to the same process of execution 
for debt, and subject to the same inci- 
dents of alienation, descent, escheat, and 
forfeiture as all other incorporeal real 
property. Moreover, by statute 43 Eliz. 
c. 2, tithes impropriate are made liable to 
poor-rates. They are also included in 
the Land-tax Acts ; and by the late Sta- 
tute of limitations, 3 & 4 Will. IV. c. 
27, actions and suits for their recovery 
are subject to the same periods of limita- 
tion as those for the recovery of laud. 

Another consequence of appropriation 
in England, besides the vestmg tiie pos- 
sessions of tiie church in laymen, was the 
endowment of vicarages. The appro- 
priating corporations at first used to de- 
pute one of their own body to refdde and 
officiate in the parish churches by turns 
or by lot, and sometimes by way of 
penance; but as this practice caused 
scandal to tiie church, especially in the 
case of monastic orders whose rules were 
thereby violated, the monks by degrees 
ceased to officiate personally in the ap- 
propriated churches, and this duty was 
committed to stipendiary vicars or curates, 
who were, however, removable at the 
will of the appropriators. One of the 
numerous pretexts urged by the monastic 
Dodies for obtaining appropriations had 
been, that they might be the better enabled 
to keep up hospitality in their re- 



spective houses, and that th^ vof^ 
relieve the poor. These duties, iiowevef, 
were so far neglected as to give rise to 
general discontent In addition to wfaidi 
me officiating priests were veiy pooily 
paid, and oppressed with hard senrioe^ 
and consequentiy unable to answer the 
calls of hospitality and charity. At length 
the legislature, by way of a partial remray 
to these evils, enacted (15 Kichard IL e. 
6), ** That in every licence fat the aron- 
priation of a parish church it shoiud be 
expressed that the diocesan bishop should 
ordain, in proportion to the value of ^ 
church, a competent sum to be distriboled ^ 
amone the poor parishioners annually, 
and mat the vicara^ should be suffid- 
entiy endowed." Still, as the vicar was 
removable at pleasure, he was net likely 
to insist very strictly on the legal snffic^ 
ency of the endowment There^ore^ to 
establish the total independence of vican 
upon the appropriators, the statute 4 
Henry IV. c. 12, provided, ** That fitim 
thenceforth in every church appropriated 
there should be a secular person ordained 
vicar perpetual, canonically instituted and 
inducted, and covenably (fitly) endowed 
b^ the discretion of the ordinary, to do 
divine service, and to inform the people^ 
and to keep hospitality there ; and that 
no religious, i. e. regular priest, should in 
anywise be made vicar in aiiy church ap- 
propriated." From the endowments rnam 
m pursuance of this statute have arisen 
all the vicarages that exist at the present 
day. The titie of the vicar to tithes amd 
other ecclesiastical dues, such as Easter 
offerings (which are said to be doe to the 
parson or vicar of common right), andcu^ 
tomary payments for marriages, burials» 
i and baptisms, depends prinuuily upon 
the deed of endowment. As, however, 
the rector and vicar are persons equaUj 
capable in law of holding such proper^, 
the deed is not always conclusive ^dence 
in any question that may arise between 
these parties as to their respective riehls; 
but it is said, that where either of waa 
has for a long time had undisputed en- 
joyment of any particular portion of the 
times or other fruits of tiie benefice, 
which is not consistent with the terms of 
the original deed, a variation of that deed 
by some subsequent instrument uAy b^ 
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presumed in favour of such long enjoy* 
ment. The endowments of vicarages 
have generally consisted of a part of the 
glebe-land of the parsonage, and what 
are technically called the small tithes of 
the parish. In some places also a por- 
tion of the great tithes has been added to 
the vicarages. [Titiies.] 

A vicarage by endowment becomes a 
distinct benefice, of which the patronage 
is vested in the impropriator or sinecure 
reetor, and is said to be appendant to the 
rectory. It follows that the vicar, being 
endowed with separate revenues, is en- 
abled to recover lus temporal rights with- 
out the aid of the patron. 

The loss of the original Act of Endow- 
ment is supplied by prescription ; t. e, if 
the vicar has enjoyed any particular 
tithes or other fruits by constant usage, 
the law will presume that he was legally 
endowed with them. 

If the impropriator, either by design 
or mistake, presents the vicar to the par- 
sonage, the vicarage will be dissolved, 
and the person presented will be entitled 
to all the ecclesiastical dues as rector. 

It is to be observed that the statute 4 
Henry IV. c. 12, did not extend to ap- 
propriations made before the first of 
Richard II. Hence it happens that in 
some appropriated churches no vicar has 
ever been endowed. In this case the 
ofiiciating minister is appointed by the 
impropriator, and is called a perpetual 
curate. He enters upon his official duties 
by virtue of the bishop's licence only, 
without institution or induction. It ap- 
pears, moreover, from Dr. Bum (Eixles. 
JLaw, tit ** Curate"), that there were some 
bffliefices which, being granted for the 
purpose of supporting the hospitality of 
the monasteries {in menscu monackorum), 
and not appropriated in the common 
form, escaped the operation of the statute 
of Henry IV. In this case, according to 
the same author, the benefices were served 
by temporary curates belonging to the 
religious houses, and sent out as occasion 
required ; and sometimes the liberty of not 
aj^intii^ a perpetual vicar was granted 
by dispensation, m benefices not annexed 
to tables of the monasteries. When such 
appropriations, together with the charge 
OK providing £»r tl^ core^ were transferred 



(after the dissolution of monasteries) from 
spiritual societies to single lay persons 
(who, being incapable of servmg them 
themselves, were obliged to nominate a 
person to the bishop for his licence to serve 
the cure), the curate by this means became 
so far perpetual as not to be removable 
at the pleasure of the impropriator, but 
only for such causes as would occasion 
the depriving of a rector or vicar, or by 
the revocation of the bishop's licence. 
(Bam, Ibid.) Though the form of licences 
to perpetual cures expresses that they 
last only during the bishop's pleasure, the 
power of revocation, thus reserved to the 
bishop, has seldom, if ever, been exer- 
cised. 

There is another kind of perpetual 
curacy which arises from the erection in 
a parish of a chapcl-of-ease subject to the 
mother church. But the curacies of 
chapels-of-ease are not benefices in the 
strict legal sense of the word, unless they 
have been augmented out of the fund 
called Queen Anne's Bounty. The offi- 
ciating ministers are not corporations in 
law with perpetuity of succession, as par- 
sons, vicars, and other perpetual curates. 
Neither are chapels-of-ease subject to 
lapse, although the bishop may, by pro- 
cess in the ecclesiastical courts, compel 
the patrons to fill them up. But the sta- 
tute 1 Geo. I. sess. 2, c. 10, provides that 
all (lurches, curacies, or chapels which 
shall be augmented by the governors of 
Queen Anne's Bounty shall be from 
thenceforth perpetual cures and benefices, 
and the ministers duly nominated and 
licensed thereunto shall be in law bodies 
politic and corporate, and have perpetual 
succession, and be capable to take in per- 
petuitv ; and that if suffered to remain 
void TOT six months they shall lapse in 
like manner as presentative livings. The 
59 Geo. III. c 134, contained provisions 
enabling the Church Building Commis- 
sioners to assign districts to clmpels under 
the cure of curates, and it enacted that no 
such chapelry should become a benefice 
by reason of any augmentation ^f the 
maintenance of the curate by any grant 
or bounty. Both this statute and that of 1 
Geo. I. were partially repealed by 2 & 3 
Vict c 49, which has a clause enacting 
that any church or cha^ «n!^CDiS[^«&.\p| 
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Qaeen Anne's Bounty, and ^rhich has 
had, or may hereafter have, a district 
assigned to it, is to be a perpetual curacy 
and benefice. The commissioners for 
building new churches may assign dis- 
tricts to them, and such church or chapel 
may be augmented by the governors of 
Queen Anne's Bounty. 

The district churches built in pursu- 
ance of several recent acts (as 58 Geo. 

III. c 45 ; 59 Geo. III. c. 134 ; 3 Geo. 

IV. c. 72 ; 5 Geo. IV. c. 103; 7 & 8 Geo. 
IV. c. 72; 1 & 2 Will. IV. c. 38 ; 2 & 8 
Will. IV. c. 61 ; 7 WiU. IV. & 1 Vict 
c. 107; 2 & 3 Vict. c. 49; 3 & 4 Vict c. 
60) are made perpetual cures, and the 
incumbents corporations. 

A donative is a spiritual preferment, 
whether church, chapel, or vicarage, 
which is in the free gift of the patron, 
without making any presentation to the 
bishop, and without admission, institution, 
or induction by mandate from the bishop 
or any other ; but the donee may by the 
patron, or by au^ other authorized by the 
patron, be put mto possession. Nor is 
any licence from the bishop necessary to 
perfect the donee's title to possession of 
the donative, but it receives its full effect 
from the single act and sole authority of 
the donor. The chief further peculiarity 
of donatives is their exemption from epis- 
copal jurisdiction. 

The manner of visitation of donatives 
is by commissioners appointed by the 
patron. If the patron dies during the 
vacancy of a donative benefice, the right 
of nomination descends to the heir-at- 
law, and does not belong to his executors, 
as is the case with the patronage of pre- 
sentative livings. Donatives, if aug- 
mented by Queen Anne's Bounty, become 
liable to lapse, and also to episcopal visi- 
tation. (1 Geo. I. sess. 2, c. 10.) But 
no donatives can be so augmented with- 
out the consent of the patron in writing, 
under his hand and seal. Both perpetual 
curates and incumbents of donatives are 
obliged to declare their assent to the 
Thirty-nine Articles and the Book of 
Common Prayer, in the manner pre- 
scribed by the statute 13 Eliz. c. 12, and 
the Act of Uniformity above mentioned, 
and must also take the oaths of allegi- 
MDon^ supremacy, and abjuration, o^cooTd.- 



ing to the provisions of statutes 1 Geo. L 
sess. 2, c. 13, and 9 Geo. II. c 26; and 
the right of patrona^, both of perpetual 
curacies and donatives, is to be rindi* 
catcd by writ of Quare ImpedU. (Barn, 
Eccle8. Law, tit " Donative.") 

Neither the augmeutatioii nor the 
alienation of benefices with cure of souls 
was &voured by the old English law. To 
prevent augmentation was one of tiie ob* 
jects of the statutes of Mortmain, one of 
which (23 Hen. VIII. c. 10) expressly 
nuikes void all assurances of lands b 
fovour of parish churches, chapels, &c 

It might have been reasoDabfy expected 
that, at the time of the disnolution of mo- 
nasteries, the clergy would have Teoeived 
back those revenues which, being origiih 
ally vested in them for religious pnrpoees» 
had been subsequently appropriated by 
the monks. Such a measure, however, 
was not agreeable to the temper either of 
King Henry VIII. or his pariiaments. 
When that king came to a rapture with 
the pope, he resolved to free his dominioDS 
from the payment of first-fmits and 
tenths to the papal treasury. The first of 
thes«. taxes consisted of one yearns whole 
profits of every spiritual preferment, ac- 
cording to a valuation of benefices made 
by the pope's authority; the second, d 
the tenth part of the annual profit of oich 
benefice, according to the same valuation. 
The payment of these to the pope was 
prohibited by statute 25 Henry VIIL 
c. 20 ; and the next year, by statute 26 
Henry VIII. c. 3, the whole of the re- 
venue arising therefrom was annexed to 
the crown. The last-mentioned statute 
directed these taxes to be paid according 
to a new valuation of ecclesiastical be- 
nefices to be made by certain commis- 
sioners appointed for we purpose. This 
valuation is what is called the valua- 
tion of the king's books. The statute 
26 Henry VIIL c. 3, was confirmed by 
statute 1 Eliz. c. 4. [FmsT Fruits and 
Tenths.] 

The subsequent proceedings of Henry 
VIIL, after &e appropriation of the pos- 
sessions of the monasteries, tended rather 
to enrich the colle^te and other co^ 
porations aggregate with the revenues of 
the church, than to revest them in their 
«xwcieiit \}068es8or8. Nor was the latter 
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object the aim of his successors until more 
than a ceatory after his death ; but after 
Uie restoration of Charles II. the scandal 
of lay impropriations gave rise to some 
relaxation of the statutes of mortmain. 
Thus by statute 17 Car. II. c. 3, power 
was given to lay impropriators of tithes 
to annex such tithes to, or settle them in 
trust fi>r, the parsonage or vicarage of 
iSbe parish church to wmch they belonged, 
or ror the perpetual curate, if ^ere was 
no vicarage endowed; and by the same 
statute, in cases where the settled main- 
tenance of the parsonage or vicarage, 
with cure, did not amount to the fidl sum 
of lOOZ. a year, clear of all charges and 
reprises, the incumbent was empowered to 
purchase for himself and his successors 
lands and tithes, without licence of mort- 
main. Another statute of the same reign 
(29 Car. II. c. 8) confirms, for a per- 
petuity, such augmentations of vicarages 
and perpetual curacies as had been already 
made for a term of years by ecclesiastical 
corporations on granting leases of im- 
propriatory rectories. The act also con- 
firms future augmentations to be made in 
the same manner, subject to a limitation 
which has since been taken off by statute 
1 & 2 Will. IV a 45, by which the 
provisions of 29 Car. II. c. 8, have been 
considerably extended. The acts 1 & 2 
Vict c. 107, and 3 & 4 Vict c 113, 
have made further provisions for the aug- 
mentation of benefices. But the princi- 
pal augmentation of the revenues of the 
church was made under the provisions of 
the statute 2 & 3 Anne, c. 11. By this 
act, and by the queen's letters-patent 
made in pursuance of it, all the revenue 
of the first-fruits and tenths was vested in 
trustees for the augmentation of small 
benefices. This fimd is what is usually 
called Queen Anne's Bounty, and has 
since been further regulated by statutes 
5 Anne c 24 ; 6 Anne, c. 27 ; 1 Geo. I. 
sess. 2, c. 10 ; 3 Geo. I. c. 10. 
. The. trustees, who are certam dig- 
nitaries of the church, and other official 
personages for the time being, are incor- 
porated by the name of " the governors of 
the Bounty of Queen Anne, for the aug- 
mentation of the maintenance of the poor 
clergy," and have authority to make rules 
iat the distribution of the fund, which 



rules are to be approved of by the king 
under his sign manual. Every person 
having any estate or mterest in posses- 
sion, reversion, or contingency, in lands 
or personalty, is empowered to settle such 
estate or interest, either by deed enrolled 
or will, upon the corporation, without 
licence of mortmain; and the corpora- 
tion are empowered to admit bene&ctors 
to the fund into their body. (For the 
principal rules established by the cor- 
poration, with respect to augmentations 
and the operation of these rules, see 
Bum's EccUs. Law, tit ** First-Fruits 
and Tenths.") 

The 1 Geo. I. sess. 2, c 10, renders 
valid agreements made with benefkctors 
to Queen Anne's Bounty, concerning the 
right of patronage of augmented churches 
in favour of such benefkctors, where the 
agreements are made by persons or bodies 
corporate having such an interest in the 
patronage of such churches as the act 
renders necessary ; but an agreement by 
a parson or vicar must be made with con- 
sent of his patron and ordinary. IThe 
governors are also empowered by the 
same statute to make agreements with 
patrons of donatives or perpetual cures for 
an augmented stipend to the ministers of 
such benefices when augmented, to aug- 
ment vacant benefices, and, with tiie con- 
currence of the proper parties, to ex- 
change lauds settled for augmentation. 

It should be observed that a modem 
statute of mortmain, the Statute of Cha- 
ritable Uses, 9 Geo. II. c. 36, imposed 
certain forms, a strict compliance with 
which was necessary in all gifts to Queen 
Anne's Bounty. But these restrictions 
have been removed by statute 43 Geo. III. 
c. 107, as far as respects gifts of real pro- 
perty for augmentation of the bounty ; and 
a provision for the augmentation of he* 
nefices not exceeding 150^. per annum was 
made by 46 Geo. 111. c. 133, which dis- 
charged all such benefices from the land- 
tax, without any consideration being given 
for the discharge, with a proviso £at the 
whole annual amount thus remitted should 
not exceed 6000/. 

The Ecclesiastical Conunissioners for 
England have, since October, 1842, been 
pursuing a scheme for the augmentation 
of small livm|^\s^ ^\ii<;^ vcl vus^^s^^^ 
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biCMne as nearly an msy be of 1 SOL vill 
beaecared to the incumbeDt of every bene- 
fice or chnrch with core of Bonis, being 
either a pariih church or chapel, with a 
diMrict legallT M^nied thereto, and hav- 
ing a poptlUtirai i» 2O00, and not being 
io the patronage of lay proprietors. The 
(bods tar angmentation accme from the 
nupeosion ofcathedral endowments. The 
number of liTinga which had been aag- 
menled lo May 1, IBM, was 96SC,aiid the 
total sam afiplied a 29,8091. The fol- 
lowing taMe will show more distincUy 
what 1ms been done in the cue of 496 

[■Homt No. of AdbuiI IMpnli. 



£150 261 £16,722 



496 25,779 

The aliemtion of the temporalities of 
benefices, ereo in pcrpetnity, was not for- 
bidden by the common taw, provided it 
were made with the concorrenee of the 
principal partiea interested, viz. the pai^ 
sail, patron, and ordinary. Thus, at the 
eommoa law, lands might have become 
exempt &am the payment of tithe by 
virtne of an agreement entered into be- 
tween the tithe-payer and the parson or 
vicar, with the necessaiy consent, for the 
substitution of land in lieu of tithe. Bat 
the statute ISEIiz. e. 10, prohibits, among 
Other bodies corporate, parsons sod vicars 
from making any alienation of llieir tem- 

Kralities beyond the life of the incum- 
at, except by way of lease for twenty- 
one yean, or Uiree lives, " whereupon the 
accustomed yearly rent or more shall be 
reserved and payable yearly during the 
laid term." Further restrietioiis are im- 
poeed by the stat. IS Elii. e. 11, which 
requires that where any former lease for 
years is in being, it must be expired, 



lib ts leaaes of such houses ii 
iind allows of absotnle alienation by way 
life change. But the Consent of patroL. 
uud ordinary is still nec^searf in order to 

inake the leases of parsons and viean 
inding upon Ibeir successors. It is said 



thatal 



itthe ti 



passed, it was a practice for patroal 
n> presegt unworthy clerKymen to dieir 
vacant benefices, on condition of having 
leases of those benefices made to tbem- 
uelves at a very low rate. The coo- 
oeqnences of this were Dot oniike what 
imsued fiom the appropriation of beneficei 
by monastic corporations : the incumbeDV 
did not reside, and the churches were in- 
differently served by stipendiary curates. 
To remedy this evii, it was provided by 
jiiaL 13 Eliz. e. SO (made perpetual I7 
3 Car. I. c, 4), that no lease of a benefica 
with cure should endure longer tlm 
while the lessor should be ordinarily re- 
ndeut and serving the core, widwnt 
absence for more tiian eighty d^s in any 
one year, but should immediately, upon 
aon-resideuce, become void ; and that the 
incumbent should forf^t one year's profit) 
of the benefice, to be distribated among 
the poor : bat the statute contains an 
exception of the case where a parson, 
allowed by law to have two benefices, 
demises the one upou which he is not 
most ordinarily reudent to big curate. 
The IS Eliz. c. II, provides that pivcees 
of sequestration shall be granted by tiie 
ordinary to obtain the profits so forfeited. 
By Stat 14 Eliz. c. 11, bonds and co- 
venants, and by stat. 43 Elii. c. 9, jndg- 
ments entered mto or suffered in fraud of 
the slat 1 3 Eliz. c. SO, are made void. 

The 13 Eliz. c. 20, also renders void all 
chwges upon ecclewastical benefices 1^ 
way of pennon or otherwise. This 1*^ 
provision has been held to extend to mort- 
gages and annuities, even if made only 
for the lile or incumbency of the mort- 
gagor. But the strictness of the laws 
prohibiting all alienations by or in fovoor 
of ecclesiastical perstms, has in moden 
times been somewhat nlaxed by the 
legislature for parposet of public ooovt- 
nience. Thus the Gieaeral Inclosure Act, 
\ U Qeo.WV. '^ V:A, tnd, the Land-tax 
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Redemption Act (42 Gea III. c. 116, 
amended by 45 Geo. III. c. 77, 50 Geo. 
TIL c 58, 53 Geo. III. c. 123, 54 G«o. 
III. c 17, and 57 Geo. III. c. 100), con- 
fer ampie powers of purchase and aliena- 
tion for such purposes. 

Other acts, as 17 Gea III. c 53 
(amended by 21 Geo. III. c 66, and 5 
Geo. IV. c 89\ empower ecclesiastical 
incombents, wim consent of patron and 
ordinary, to raise money by sale or mort- 
gage of the profits of the benefice, for a 
term, for the purpose of bnilding and re- 
purihg parsonage-houses; and the go- 
'vemors of Queen Anne's Bounty are 
permitted to advance money for the same 
object (See also 43 Geo. III. c. 108, 
and 51 Geo. III. c 115.) 

Again, the stat 55 Gea III. c. 147 
(amended by 1 Geo. IV. c. 6, 6 Geo. IV. 
c. 8, and 7 Geo. IV. c. 66) empowers 
incumbents, with consent of patron and 
ordinary, and according to the forms 
prescribed by the act, to exchange their 
parsonage-houses and glebe-lands, and to 
purchase and annex to their benefices 
other parsonage-houses and glebe-lands. 
rSee lUso 56 Geo. III. c 141.) And by 
the above-mentiimed stat 1 & 2 Will. IV. 
c. 45, rectors and vicars are enabled to 
charge their benefices in fevour of chapels- 
ot-ease within their cures. 

Although an ecclesiastical benefice 
cannot be alienated for the satisfaction 
of the incumbent's debts, the profits may 
be sequestrated for that purpose, even 
where the debt arises from an annuity 
which the incumbent has attempted to 
charge upon the benefice. (2 Bun. and 
Adolp. 734.) And this is the ordinary 
practice upon a judgment against a cler- 
gyman in one of me temporal courts. 
jHie writ of Jieri facias issues against 
him as in the case of a layman, but the 
sheriff returns that he is a beneficed 
clerk having no lay fee ; upon which a 
writ of laxuri facias issues to the bishop 
of the diocese, by virtue of which the 
profits of the benefice are sequestrated 
until the whole debt is satisfied. 

In case of a beneficed clergyman seek- 
ing his discharge under the Insolvent 
Act, the assignees of his estate must apply 
for a sequestration, in order to render 
itki profits of the benefice available for 



the payment of his debts. (7 Greo. IV. 
c. 57, § 28.) 

The duties and liabilities of spiritual 
persons come more properly under the 
head of Clergy, but it is not inconsis- 
tent with the subject of the present atricle 
to mention the non-residence of spiritual 
persons upon their benefices, which v^be- 
sides being cognizable in the ecclesias- 
tical courts) is visited with severe penal- 
ties b^ different acts of parliament The 
principal of the old enactments on the 
subject is stat 21 Hen. Vlll. c. 13 
(amended and enlarged by 25 Hen. Vlll. 
c. 16, 28 Hen. VIII. c. 13, and 33 Hen. 
Vlll. c. 28), which imposed certain pe- 
nalties upon persons wilfully absenting 
themselves from their benefices for one 
month together, or two months in the 
year. The 21 Hen. Vlll. c. 13, was 
repealed by I & 2 Vict c. 106. 

The following was the state of the law 
respecting non-residence prior to the pass- 
ing of the important statute of 1 & 2 
Vict c. 106. We give these details, as 
they are of some historical interest. The 
chief statutes on the subject were the 
21 Hen. VIII., c. 13 (and other acts of 
that king), and 57 Geo. 111. c. 99. The 
act of Hen. VIII. excepted the chaplains 
to the king and royal fiunily, those of peers, 
peeresses, and certain public officers, 
during their attendance upon the house- 
hold of such as retain them ; and also all 
heads of colleges, magistrates, and pro- 
fessors in the universities, and all students 
under a certain age residing there horn 
fide for study. And the king might grant 
dispensations for non-residence to his 
chaplains, even when they were not at- 
tending has household. The residence in- 
tended by the law was to be in the parson- 
age-house, if there were one ; but if there 
were no house of residence, the incumbent 
might reside within the limits of the bene- 
fice, or of the city, town, or parish where 
the^ benefice was situate, provided such 
residence were within two miles from the 
church or chapel of the benefice ; and in 
all such cases a residence might be ap- 
pointed by the bishop, even without the 
limits of the benefice. These acts (which 
extended also to archdeaconries, deane- 
ries, and dignities in cathedral «sA cxj&&- 
giate church.e&) ^ei^ co![i<eA^\^\)^ ^isa^ 
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amended by stat. 57 Geo. III. c 99, now 
repealed. By this last act, every incum* 
bent absenting himself from a benefice 
with cure, wimout licence, for the period 
of three months consecutively, or at seve- 
ral tinges for so many days as are equal 
to this period, and abiding elsewhere than 
at soniie other benefice, forfeited for an 
absence exceeding three months, bat not 
above six months, one-third of the annual 
value of the benefice, clear of all outgoings 
except the curate's salary. Absences of a 
longer duration were subjected to propor- 
tional penalties, and the whole of the 
penalty in each case was given to the 
party suing, together with such costs as 
«tre allowed by the practice of the court 
where the action is brought All who 
were exempt from residence before the 
last statute were still exempt, and the 
exemption was extended to several others, 
including public officers in either of the 
two miiversities, and tutors and public 
officers in any college. Students m the 
nniversities were exempted till they were 
thirty years of age ; and the king's pre- 
rogative to grant dispensations for non- 
residence to his chaplains was not affected 
by the statute. But no person could have 
the benefit of an exemption, unless he 
made a notification of it every year, within 
six weeks from the 1st of January, to the 
bishop of the diocese. Besides the exemp- 
tions, the bishop might grant a licence 
for non-residence for the illness or infir- 
mity of an incumbent, his wife or child, 
and for other causes specified in the act ; 
and if the bishop refused a licence, the 
incumbent might appeal to the archbishop. 
The bishop might adso grant licences for 
non-residence for causes not specified in 
the act, but in that case the licences must 
be allowed by the archbishop. Licences 
might be revoked, and no licence could 
continue in force above three years firom 
the time of its being granted, or after the 
31st of December in tiie second year aftei 
that in which it was granted. The act also 
contained directions with respect to the 
lists of exemptions and licences for non- 
residence, which were to be kept in the 
registry of each diocese for public in- 
spection. 
The act 57 Geo. III. c 99 (repealed. 



c. 106), provided also for the appoint- 
ment of licensed curates in benefices, the 
incumbents of which were absent witii or 
without licence or exemption, and regu- 
lated the salaries of such curates upon 
a scale proportioned to the value of each 
benefice, and the number of the popula- 
tion within its precincts ; and in all cases 
of non-residence from sickness, age, or 
other unavoidable cause the bishop might 
fix smaller salaries at his discretion. 

The subject of non-residence is now 
related by I & 2 Vict c. 106. Under 
this act the penalties for non-residence of 
an incumbent without a licence are one- 
third of the annual value of the benefice 
when the period of absence exceeds three 
and does not exceed six months ; one-half 
of the annual value when the absence ex- 
ceeds six and does not exceed eight 
months ; and when the period of non-re- 
sidence has been for the whole year, 
three-fourths of the annual income is for- 
feited. Certain persons are exempt firom 
the penalties of non-residence, as the 
heads of colleges at Oxford and Cun- 
bridge, the waraeji of Durham University, 
and the head-masters of Eton, Winches- 
ter, and Westminster schools. Privileges 
for temporary non- residence are granted 
to a great number of persons, as persons 
holding offices in cathedrals and at the 
two universities of Oxford and Cam- 
bridge ; chaplains of the royal family, of 
the bishops, or of the House of Commons ; 
those who serve the office of chancellor, 
vicar-general, or other similar office; 
readers in the royal chapels; preachers 
in the inns of court or at the Rolls ; the 
provost of Eton, warden of Winchester 
College, master of the Charter-House, 
and thd principals of St David's College 
and of King's College. During tiie time 
any of the above classes or persons are 
actuallv engaged in their duties, their ab- 
sence IS not accounted as non-residence. 
Performance of cathedral duties may be 
accounted as residence under certain re- 
strictions. Every person desirous of a 
licence for non-residence must present a 
petition to the bishop setting fortii a num- 
ber of particulars, for instance, if he in- 
tends to employ a curate, and what salary 
he proposes to give him, &c. In case af 
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the archbishop. A copy of every licence 
most be filed in the registry of the dio- 
cese, and an alphabetical list made out of 
all sach licences, which list may be in- 
spected on payment of a fee of thiree shil- 
Imgs. A copy of the licence, and a 
statement of the grounds on which it ^os 
obtained, must be transmitted to the 
churchwardens of the parish of which 
the person mentioned in the licence is the 
incumbent, to be by them deposited in the 
parish chest, and produced at the arch- 
deacon's visitation. Every year, in the 
month of January, the bishop of each 
diocese transmits, to his clergy a schedule 
containing eighteen questions, or, if the 
incumbent be non-resident, twenty-eight 
questions, replies to which are to be trans- 
mitted to the bishop in three weeks. 
They are intended, amongst other things, 
to check non-residence, and to render the 
discipline and government of the clergy 
more strict An abstract of the returns 
is to be made yearly to her Majesty in 
Council. 

There are certain liabilities which par- 
sons, vicars, and other spiritual persons 
I^ally incur in respect of their bene- 
fices. Thus, by 43 Eliz. c 2, they are 
rateable in respect of their benefices for 
the relief of the poor ; and, although the 
burden of the repairs of the body of the 
church fisdls upon the parishioners, the 
rector (and, where the parsonage is ap- 
propriated, the impropriator) is liable for 
the repairs of the chancel. And the stat. 
35 Edw. I. sess. 2, the object of which 
was to prohibit rectors from cutting down 
trees in churchyards, contains an express 
exception of the case where such trees 
are wanted for the repair of the chancel. 

Besides the liability implied in the last- 
mentioned prohibition, all ecclesiastical 
incumbents are liable for dilapidations. 
A dilapidation is said to be the pulling 
down or destroying in any manner any 
of the houses or bmldings belonging to a 
8|nritual living, or suffering them to run 
into ruin or decay, or wasting or destroy- 
ing the woods of the church, or com- 
mitting or suffering any wUM waste in 
or upon the inheritance of the church. 
Such proceedings may be prevented by the 
spiritual censures of the ordinary; and 
the profits of the bene&ce may be seques- 



tered until the damage be repaired ; and 
the Court of Chancery will, at the suit 
of the patron, grant an injunction to re- 
strain this as well as every other species 
of waste. Or the next incumbent may 
recover damages for dilapidations either 
in the Spiritual Court, or in an action on 
the case at common law against his pre- 
decessor, or, if he be dead, against his 
personal representatives. 

The remedies for the subtraction of 
tithes given by the law of England to the 
clergy were sufficientiy ample. [Tithes.] 

With respect to actions and suits for 
recovery of lands or rents by parsons, 
vicars, or other spiritual corporations sole, 
the 3 & 4 Will. IV. c. 27, § 29, subjects 
them to the period of limitation of two 
successive incumbencies, together with 
six years after the appointment of a third 
person to the benefice, or in ease of this 
period not amounting to sixty years, then 
to the full period of limitation of sixty 
years. 

Having thus shown how possession of 
the difierent kinds of benefices in Eng- 
land is acquired and maintained, and 
what are the principal legal incidents of 
such possession, it remains to consider 
how benefices may be vacated or avoided. 
And this may happen several ways : U 
By the death of tne incumbent 2. By 
resignation, which is made into the hands 
of the ordinary, except in the case of 
donatives, which must be resigned into 
the hands of the patron, who alone has 
jurisdiction over them. The resignation 
must be absolute, unless it be for the pmv 
pose of exchange, in which case it may 
be made on the condition that the ex- 
change shall take full effect Where two 
parsons wish to exchange benefices, 
they must obtain a licence from the ordi- 
nary to that effect; and if the exchange 
is not fidly executed by both parties 
during their lives, all their proceedings 
are void. (See Bum, JEccles, Law, tit 
"Exchange.") 3. A benefice may be 
avoided by the incumbent's being pro- 
moted to a bishopric ; but the avoidimce 
in this case does not take place till the 
actual consecration of the new prelate. 
The patronage of the benefice so vacant 
belongs for that turn to the kii\%^ <£»»£^ 
in the case oi «k <;X<n^xDasi\3^\3de&s«^v^ 
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England accepting an Irish bishopric: 
§nr no person can accept a dignity or 
benefice in Ireland until he has first re- 
signed all his preferments in England ; 
80 that in this case the patron, and not 
the king, has the benefit of the avoidance. 
The avoidance may be prevented by a 
licence from the crown to hold the bene- 
fice in commendam. Grants in commen- 
dam may be either temporary or ptT- 
petual. They are said to be derived from 
an ancient practice in the Roman Catho- 
lic church, whereby, when a church was 
vacant, and coidd not be immediately 
filled up, the care of it was commended 
by the bishop or vother ecclesiastical su- 
perior to some person of merit, who 
should take the direction of it until the 
vacancy was filled up, but without med- 
dling with the profits. This practice, 
however, in process of time being abused 
for the purpose of evading the provisions 
of the canon law against pluralities, be- 
came the subject of considerable com- 
plaint, and of some restraints, by the 
authority of popes and councils, and par- 
ticularly of the celebrated Council of 
Trent m the sixteenth century. (See 
Father Paul's 'Treatise on Benefices.*) 
A benefice may be granted in commendam 
to a bishop after consecration, but then 
the patron's consent must be obtained, in 
order to render the commendam valid. 
If the incumbent of a donative be pro- 
moted to a bishopric, no cession takes 
place, but it seems that he may re- 
tain the donative without a commen- 
dam. (Viner's Abr, tit. " Presentation," 
K. 6.) 

4. If an incumbent of a benefice with 
cure of souls accepts a second benefice of 
a like nature without procuring a dispen- 
sation, the first, by the provisions of the 
canon law, is so far void, that liie patron 
may present another clerk, or the bishop 
may deprive ; but till deprivation no ad- 
vantage can be taken by lapse. The 
Stat. 21 Henry VIII. c. 13, which was 
repealed by 1 & 2 Vict. c. 106, provided 
tiiat where a person, having a benefice of 
the value of SI. per annum or upwards, ac- 
cording to the valuation of the king's 
books, accepted any other, the first should 
be adjudged void, unless he obtained a 
dispensation in confonmty mth the vto- 



visions of the statute. And dispensatianf 
not in conformity with the statute weif 
declared void, and heavy penalties wei9 
imposed upon persons endeavouring to 
procure them. But by virtue of such di^ 
pensations, spiritual persons of the kin^s 
council might hold three benefices with 
cure, and the other persons qualified by 
the statute to receive dispensations might 
each bold two such benefices. 

The persons who might rec^ye dinien- 
sations were, the king^s chaplains, those 
of the queen and royal &mily, and other 
persons who were allowed by the statute 
to retain a certain number of chaplains, 
and also the brethren and sons of aU tern- 
poral lords, the brethren and sons of 
knights, and all doctors and bachelors of 
divinity and law admitted to their de- 
grees in due form by the universities. 
The privilege was not extended to the 
brethren and sons of baronets, as the 
rank of baronet did not exist at the time 
when the statute was passed. 

The statute expressly excepted deane- 
ries, archdeaconries, chancellorships, trea- 
surerships, chanterships, prebends, and si- 
necure rectories. Donatives are within 
the statute, if a donative is the first 
living ; but if a donative is the second 
living taken without a dispensation, the 
first is not made void by the statute, the 
words of which are " instituted and in- 
ducted to any other," words not applicable 
to donatives. But it seems that both 
in the cages excepted by the statute, and 
in the case where the second living is a 
donative, a dispensation is equally neces- 
sary in order to hold both preferments, at 
otherwise the first would be voidable by 
the canon law. 

The Stat. 36 Georse III. c. 83, brought 
chapels and churdies augmented by 
Queen Anne's Bounty within the Sta- 
tute of Pluralities, by enacting that such 
churches and chapels shall be considered 
as presentative benefices, and that the 
licence to serve them shall render other 
livings voidable in the same manner as 
institution to presentative benefices. It 
appears that lx)th by the common law 
and by the provisions of statute 37 Heniy 
VIII. c. 21, and 17 Charles II. c. 3,a 
. union or consolidation of two benefices 
\ ViAo Qu<& TDA^goX^ Vv^ ^«QSi3^\i&<^C ^troB% 
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nrdinaries, and incumbents, be made in 
tach a manner as not to be affected by the 
statute of Pluralities. Under § 72 of 
1 & 2 Vict c 106, benefices may be di- 
vided or consolidated with the consent of 
patrons, and there is a clanse for appor- 
tioning in certain cases the incomes of 
two benefices belonging to one patron. 
(Bum's Eccles, Law, tit. ** Union.") 

For ^ae manner of obtaining dispensa- 
^ODS from the archbishop, and for the 
Ibrm of such dispensations, and of the 
confirmation thereof by the lord chancel- 
lor, and the provisions which the canon 
law requires to be inserted in such dis- 
pensations, see Bum's Eccles, Law, tit. 
•PlnraliW." 

The subject of Pluralities is now regu- 
lated by 1 & 2 Vict c. 106, entitied * An 
Act to abridge the holding of Benefices 
m Plurali^, and to make better provision 
ior the residence of the dergy.' By this 
act no persons holding more benefices 
tiian one shall hold therewith any cathe- 
dral preferment or any otiier benefice. 
The term *' cathedral preferment" com- 
prehends every dignity and office in any 
cathedral or collegiate church. An arch- 
deao(m may hold two benefices with his 
archdeaconry under the limitations of the 
act. Two benefices held by one person 
ntiut be within ten miles of each other, 
and a licence of dispensation must be ob- 
tained from the archbishop of Canterbury. 
No person is to hold a benefice with a 
pc^Nilation of more than three thousand 
persons, if he has already a benefice with 
a population exceeding nve hundred per- 
aoDB; and two benefices cannot be held if 
tibeir joint yearly value exceeds 1000/. 
!£, however, the yearly value of one of 
tibie benefices be under 150/., and the po- 
pulation does not exceed 2000, two bene- 
fices maybe held together, although their 
joint value exceed 1000/. ; but the incum- 
bent must ^ve to the bishop a statement 
in writing of the reasons why the two 
benefices should be held together, and the 
bidum may require him to reside nine 
lumths in the year on one of them. 

5. Another mode of avoidance of a 
benefice is by deprivation under a sen- 
tence of an ecclesiastical court The 
nrincipal causes on which sentence of 
•Bprivation is itfiiali/ibiuided are heresy, 



bla(;phemy, gross immoralirv ; or convic- 
tion of treason, murder, or felony. 

6. A benefice may be avoided by act of 
the law ; as where the incumbent omits 
or refuses to subscribe the Thiity-Nine 
Articles, or declaration of conformity to 
the Liturgy, or to read the Articles or Book 
of Conmion Prayer, in pursuance of the 
statutes which render those acts necessar}-. 
But the most remarkable mode of avoid- 
ance which is to be classed under this head 
is that for simony, in pnrsuaLci' of the sta- 
tute 31 Elizabeth, c. 6. By this statute 
for the avoiding of simouy, it is among 
other things enacted, that li any patron, 
for any sum of money, reward, profit, or 
benefit, or for any promise, agreement, 
grant, bond, of or for any sum of money, 
reward, gift, profit, or benefit shall pre- 
sent or collate any person to an eccle- 
siastical benefice with cure of souls or 
dignity, such presentation or collation 
shall be utterly void, and the crown shall 
present to the benefice for that turn only. 
The statute also imposes a penalty upon 
the parties to the simoniacal contract to 
the amount of double the value of a year's 
profit of the benefice, and for ever disables 
the person cormptiy procuring or accept- 
ing the benefice from enjoying the same. 
And by statute 12 Anne, sess. 2. c. 12, a 
purchase by a clergyman, either in his 
own name or that of another, of the next 
presentation jfor hitnself, is declared to be 
simony, and is atten^Ied with the same 
penalties and forfeiture as are imposed 
by the statute of Elizabeth. Upon the 
construction of this statute of Euzabetii 
it has been held, that if the next presen- 
tation can be shown to have been pur- 
chased vrith the intention of pre^ting a 
particular person, who, upon a vacancy 
taking place, is presented accordiugly, 
this fact is sufficient to render the trans- 
action simoniacal. An exception has in- 
deed been made in the case of a ikther 
providing for his son by the purchase of 
a next presentation, but the principle of 
this exception has lately been denied. 
(2 B. & C. 652.) 

The circumstance of the incumbent 
being at the point of death at the time of 
the contract, may also vitiate the trans- 
action ; except "wbftt^ ^<fc i<efe ^\ss^<i^ ^A 
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it has been decided that the knowledge of 
the state of the incumbenf s health does 
not make the purchase simoniacal. 

It has been a question much agitated in 
our courts, whether a presentation is valid 
where the person presented enters into a 
bond or agreement, either generally to 
resign the beneHce at the patron's request, 
or to resign it in £eivour of a particular 
person specified in the instrument. After 
several contrary decisions in the courts 
below, it was finally decided by the House 
of Lords, towards the latter end of the 
last century, that general bonds of resig- 
nation were simoniacal and illegal. A 
similar decision has lately been made by 
the same tribunal with respect to bonds of 
resignation in favour of specified persons. 
As Uiere is no objection on the grounds 
of public policy to the last-mentioned 
instruments, if restrained within due 
limits, the interference of the legislature 
has been thought necessary in order to 
regulate transactions of this nature. On 
this account, after a retrospective act (7 
& 8 Greo. IV. c 25) had been passed, 
to remedy the hardships that might other- 
wise have been occasioned by the last- 
mentioned judgment of the House of 
Lords, it was finally enacted by the 9 
Geo. IV. c 94, that every engagement, 
bondjide made for the resignation of any 
spiritual office or living, in favour of a 
person, or one of two persons to be spe- 
cially named therein, being such persons 
as were mentioned in a subsequent section 
of the act, should be valid and effec- 
tual in law, provided such engagement 
were entered into before the presentation 
of the party entering into the same. By 
the section referred to, where two persons 
are specially named in the engagement, 
each of them must be, either by blood or 
marriage, an uncle, son, grandson, bro- 
ther, nephew, or grand-nephew of the 
patron (provided the patron is not a mere 
trustee), or of the person for whom the 
patron is a trustee, or of the person by 
whose direction the presentation is in- 
tended to be made, or of any married 
woman whose husband in her right is 
patron, or of any other person in whose 
right the presentation is intended to bo 
imde. The deed containing the engage- 
ment to resign must be deported ioT 



inspection with the registrar of the dio- 
cese wherein the benefice is situated* 
and every resignation made in pursuance 
of such an engagement must refer to 
the same, and state the name of the 
person for whose benefit it is made and 
becomes void, unless that person is pre- 
sented within six months. The statute 
is limited in its operation to cases where 
the patronage is strictly private property. 

There are certain benefices of which 
the patronage is either by custom or act 
of parliament vested in certain public 
officers or corporations. Thus, the lord 
chancellor has the absolute patronage of 
all the king's livings which are valued at 
20l. per annum or under in the king's 
books. It is not known how this patron- 
age of the chancellor was derivel ; but 
it appears from the rolls of parliament in 
the 4 Edward III., that the chancellor at 
that time had the patronage of all tbe 
king's livings of the value oi 20 marks or 
under, and it is not improbable that at 
the time of making the new valuation of 
benefices in the reign of Henry VIII., a 
new grant was made to the chancellor by 
the CMDwn, in consideration of the altered 
value or ecclesiastical property 

B^ the Municipal Corporations Act (5 &; 
6 Will. IV. c. 76) all advowsons, rights of 
presentation or nomination to any bene- 
fice or ecclesiastical preferment in the 
gift of any body corporate, according to 
the meaning of the act, were required to 
be sold under the direction of the eccle- 
siastical commissioners, and the proceeds 
invested in government securities, the in- 
terest on which was to be carried to the 
account of the borough fund (§ 139). 
The act 1 & 2 Vict c. 31, was pasted 
for f&cilitating this transfer of patronage. 

By Stat. 3 Jac. I. c. 5, popish recusants 
are disabled from exercising any right 
of ecclesiastical patronage ; and the pa- 
tronage of livings in the gift of such per- 
sons is vested in the two universities, ac- 
cording to the several counties in which 
the livings are situate. This disability 
was confiimed by the subsequent statutes 
1 William and Mary, c. 26, 12 Anne sess. 
c. 14, and extended to cases where the 
right of patronage was vested in a trustee 
for a papist ; and is not removed (along 
\ V\^ ^1^ QjC&L<ex ^S&a!c3»V!liti»& affectiug Roman 
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by statute 10 George IV. c. 7. 

st-mentioned act provides, that 

ecclesiastical patronage is con- 

h any office in the gift of the 

ich office is held by a Roman 

the patronage, so long as the 

held, shall be exercised by the 

) of Canterbury. The clause 

I. c 5, relating to patronage 

Oman Catholics, is saved in the 

Vict, c 102, for repealing a 

' penal enactments against the 

itholics. 

irch of Ireland being the same 
of England, the ecclesiastical 
ach is m its main principles the 
lie same law of .ecclesiastical 
, the same classification of bene- 
eume circumstances of lay impro- 
md, in ^hort^ the sanie ecclesias- 
ileges and disabilities, may pre- 
ti country. But a most important 
in the distribution of ihe re- 
the Irish church was effected by 
Wm. IV. c. 37, amended by 4 & 
'. c. 90. By this act certain eccle- 
jmmissioners are established as 
ion for the augmenting of small 
t of the funds which come into 
Is by virtue of the act. and for 
siastical purposes. The ftmds 
1 are to arise partly from the 
3f certain bishoprics which are 
and the surplus revenues of the 
certidn limits fixed by the act ; 
>m the money paid by the 
lands held under bishops' leases 
I for ever, fqr a conversion of 
hold interest into a perpetuity ; 
' from a ta^ levied op ^1 eccle- 
ignities and benefices, according 
of taxation specified in a sche- 
3 act ; in consideration of which 
rst-fruits are abolished. The 
•ners are i^vested with extra- 
}0wer8 by the act Thus, they 
i>rity to msappropriate benefices 
lignities, and to unite them to 
in lieu thereof. They have 
ower of suspending the appoint- 
benefices which are in the gift 
the crown, of archbishops, 
r other dignitaries, or of ecclesi- 
"porations, where it appears that 
rvice has not beepi^ perforpied 



within such benefices for three years be 
fore the passing the act. f Ecclesiasti- 
cal Commission.] 

The number of benefices in Ireland will 
be as follows when the Church Tempo- 
ralities Act comes into full operation :-«- 
No. 

488 under the annua, value of JC150 
390 of £150 and under 300 
278 „ 300 „ 450 

117 „ 450 „ 550 

73 „ 550 „ 750 

21 „ 750 „ 850 

13 „ 850 „ 1000 

8 „ loop „ 1100 

4 p 1100 „ 1250 

3 „ 1250 „ 1500 

The law respecting benefices in the 
church of ScoUand will be found under 
the head of Scotch Chubch. 

We have already mentioned the si^k- 
tempts of the popes to ac<^uire the right of 
patronage to all ecclesiastical benefices in 
Europe, and the successful measures that 
were taken in England fpr resisting their 
pretensions. After ineffectual attempts 
had been made at the councils of Con- 
stance and Basle, in 1414 and 1433, to* 
check the papal encroachments, each of the 

Erinpipal European governments seems to 
ave asserted in some measure its own 
ecclesiastic£^ independence, either by 
entering intp concordats with the pope, or 
assuming the right of controlHng his pre- 
tensions by national legislation. [Con- 
cordat.] 

For the numerous abuses with respect 
tp the patronage, acquisition, and trans- 
mission of benefices that prevailed in the 
^oman Catholic Church, especially in 
Italy, during the fifteenth and sii(teenth 
centuries, see Father Paul's * Treatise o^ 
Bene^ces,' cap. 44-46. 

The Council of Trent in 1547 attempted 
to reform some of these evils, as that of 
pluralities and commendams, hereditainr 
succession to the benefices, and non-resi- 
dence ; but left the great abuse of papal 
reservations untouched. The consequence 
of this, accQrdin^ to Father Paul (cap. 
50), was that in his time (at the beginning 
of the seventeenth century) the reserva- 
tions were multiplied to such a degree^ 
that the pope had five-sixths of tlaA \^\i^ 
fioet in I^y at ^^ ^^«s2L 
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SL Aenph, 143 benefices, comprisea- 
Salop (part), CanmrvoQ (part), 
Denbigh (part), FliDt (part), Me- 
rioBelh (part), MoQlgomBt7 (part) 

Bangor, 123 benefices, compnses — 
Anglesey, Carnarron (part), Den- 
bigh (part), Merioneth (part), Monl- 
gomery (part) 

Bath and Wells, 430 benefices, com- 
prises part of Somerset 

Bristol, 253 bendlEes, comprises— 
Dorset, Gloacesler (part), Somersrl 
(part) 

Canterbury, 34G benefices, comprises 
—Backs (part), Essex (part), Kent 
(part), Middlesex (part), Oxford 
(part), Suffolk (part), Surrey (part), 
Sussex (part) 

Carlisle, 124 benefices, comprises — 
Cumberland (part), Westmoreland 
(part) 

Cbester, 630 benefices, comprises — 
Chester, Cumberland (part), Lan- 
caster, Westmoreiaod (part), York, 
N- Riding (part), York, E. Riding 
(part), Denbigh (part), Flint (part) 

Chichester, 267 benefices, comprises 
— Sussex (port) 

St. David, 409 benefices, comprises — 
Herefiird (part), Brecon, Cardigan, 
Carmarthen, Glamorgan (part), 
Montgomery (part), Pembroke, 
Radnor (part), Moncnouth (part). 



163,712 
403,795 



35,064 
120,310 



133,946 
23,487 
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133,722 


56,495 


75 
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Cornwall and Devon.. 
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711 
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3S0 
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Salop (part), Woreester (part), 
















HootKomery {,art), Radnor (part) 
UdbfidS and Cb^nlrr, 610 ben^(«£. 


346 
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206,327 


93^52 


157 


12,996 
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Bedford. Bocks (part), Herts (part). 
















HonU, LeiccsKr, Lincola, Nortb- 
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land ^art), Warwick (part) 

Llsnda^ 192 benefices, comprises 
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-Glamorgan (part), Monmouth 
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CambridgB (part), Kent (part) . . . 
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44,565 


60 
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Salisbury, 398 benefices. comprLses- 
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134^55 


223 
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203 


19,858 


7 
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BENEFFCIUM, a Latin word, lite- 
rally " a good deed ;" also ** a fevour,"" *♦ an 
act of kindness." This word had seve- , 
ral technical significatioDS among the 
Bomans. 

When a proconsiii, propraetor, or 
qnsestor returned to Borne from his 
province, he first gave in his accounts to 
the treasury ; after which he might also 
give in the names of such persons as had 
served under him in the province, and by 
their conduct had deserved well of the 
state. To do this was expressed by the 
phrase, ''in beneficiis ad serarinm de- 
ferre,*' — "to g^ve into &e treasui^^ the 
names of deserving persons f* and m the 
case of certain officers and persons, this 
was to be done within thirty days after 
the proconsul, &c. had given in his ac- 
counts. The object of this practice was 
apparentiy to recommend such indivi- 
duals to public notice and attention, and 
in manv cases it would be a kind of in- 
troduction to future honours and emolu- 
ments. It does not seem quite certain if 
money was given to those thus recomr 
mended, in the time of Cicero. (Cicero, 
Ad Divers, v. 20 ; ProArchia, 5.) Bene- 
ficium, in another sense, means some 
honour, promotion, or exemption from 
certain lunds of service, granted by a 
Boman governor or commander to certain 
of his soldiers, hence called Beneficiarii. 
(Csesar, De Bello Civili, i. 75 ; iii. 88 ; 
Sueton. Tiber. 12.) Numerous inscrip- 
tions given in Gruter show how common 
this practice was : in some of them the 
titie is represented by the initial letters 
B.F. only; Beneficiarius Legati Consularis 
(li. 4) ; B.F. Proconsulis (czxx. 6), &c. 
Under the emperors, benencia appear to 
have signified any kind of favours, privi- 
leges, or emoluments granted to a subject 
by the emperor ; and Suetonius observes 
(Titus, 8) that all the Caesars, in con- 
formity witii a regulation of Tiberius, 
considered that, on their accession to the 
supreme power, all the grants (beneficia) 



of their predecessors req[iiired oaofimft- 
tion ; but Titus, by «iie edic^ wittoot 
solicitation, confirmed all grants of pr^ 
vions emperors. The grants made by lie 
emperors, which were oftoi lanis^ wen 
entered in a book called the liber Bene- 
fidorum, which was kept by the dnef 
cleik of benefices, mider llie «axe of tiie 
Comes Berum Privatarom of tiie emperor; 
or it was kept by a person entitled " A 
Commentariis Bcaiefi^oram^" or derk of 
tiie benefices, as we learn firam a cnrioos 
inscription inOmter (ducxvui. 1). This 
inscription, which is a momimeiital in- 
scription, is in memory of M. Ulpias 
Phsedimus, who, among other offices, held 
that of clerk of benefices to Tngan : the 
monument was erected in tlie rdgn of 
Hadrian, a.d. 131, by Valens HisBdhm- 
anus, probably one of the same ftmily, 
who styles himsdf wasdiobe-keeper (t 
veste). • 

Beneficium, in the civil law, tAmlUM. 
any particular privilege : thus it is sail 
(iHg. i. 4. 3) that the benefidom of the 
emperor must be interpreted Yerj libe- 
rallv ; and by the Julian law JDe horns 
Ceaendis a debtor, whose estate was not 
sufficient to satisl^ the desurnds of his 
creditors, was said, to receive the benefit 
(beneficium) of this law so far, that he 
could not be taken to prison after judg- 
ment obtained against him. (Coder, vii. 
tit. 71, s. 1. 4.) 

Beneficium, amouff the writers of the 
middle ages, signified any grant of land 
from the fiscus, that is, the private pos- 
sessions of the king or sovereign, or any 
other person, for life; so caUed, savs 
Ducange, because it was given out of de 
mere goodwill (beneficium) and liberality 
of the granter. But it is evident, from 
what we have said, that this kind of grant 
was so called after the &shion of the 
grants of the Boman emperors. A bene- 
ficiary grant in the middle ages appears 
to have been properly a grant for life, 
that is, a grant to the individual, and 



Where the impropriation or appropriation of the great tithes is shared between owners of diffBROt 
classesi it is included under each cIcms. 

There are some few cases of rectories in which the rector has only a portion of the great tithes, As 

remainder being the property of a spiritual person or body, or of a lay impropriator ; and in Jemf 

and Guernsey the benefices are merely nominal rectories, the incumbent not being entitled in any 

case to more than a portion (generally one^hird) of the great tithes, the Crown or goyenwrf *"'" 

the residue ; and in some cases the Yroola fsoei \o ^^ CfKW'o. «t tifsv«cnm« 
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^Moovfliiic^y oorre^ondi to Mgifivctus, 

«od 18 opfioead. to frnprieias. The name 

^eneficiom, as applied to a feudal grant, 

was afterwards changed Ibr Uiat of feu- 

-duDyamd, as it is asMrted, not before the 

-ozih oentniy ; the terms benefidum and 

tfeadom are often used indifferently in 

writingB which treat of lewis. [Feud.] 

The En^jlkh term Benefice signi&s some 

chmrch hyiqg or preferment [Benefice.] 

•For further remarks on the term bene- 

fiemm, see Ducange, Gio89arium, &c.; 

and Hotman, CommeiUarius Verborum 

JwrUj Opera, Lngd. fol. 1599. 

BENEFIT OF CLERGY. The pii- 
-rilege or exenqption thus called had its 
■origin in the r^ard which was paid by 
the various princes of Europe to the 
early Chrisdan Church, and in the en- 
dmyours of the popes to withdraw the 
eleigy altogether from secular jurisdic- 
tion. In iSigland, these attempts, being 
▼igoroosly resisted by our earlier kings 
after the Conquest, only succeeded par- 
tially and in two particular instances, 
nam^y, in procuring, 1. the exemption of 
places consecrated to religious purposes 
nnom arrests for crimes, wMch was the 
orisin of sanctuaries [Sanctuabt] ; and 
2. ue exemption of der^ymen in certain 
cases from criminal punishment by secu- 
lar judges. From ue latter exemption 
came ue benefit of clergy, which arose 
when a person indicted lor certain offences 
pleaded that he was a clerk, or clergyman, 
and claimed his nrivilegium ctericaJe. 
Upon this plea and claim the ordinary 
appeared and demanded him ; a jury was 
then summoned to inquire into the truth 
of the charge, and according to thdr ver- 
dict the accused was delivered to the 
ordinary either as acquU or convict^ to 
undergo canonical purgation, and then to 
be discharged or punished according to 
the result of the purgation. This privi- 
lege, however, never extended to high 
treason nor to offences not capital, and 
wherein the punishment would not affect 
the life or limb of the offender {qiue rum 
tangunt vitam et membrum). It is singu- 
lar that previously to the statute 3 & 
4 Will. III., which expressly includes 
than, this privilege of clergy never ex- 
tended by the English law to women, 
although it is dear that, by the canon 



law, nuns were exempted fitxm temporal 
jurisdiction. 

In earlier periods of the history of thii 
privilege in Ensland, the benefit of clergy 
was not allowea unless the prisoner ap- 
peared in his clerical habit and tonsure 
to claim it ; but in process of time, as the 
original object of the privilege was 
gradually lost sight of, this ceremony was 
considered unnecessary, and the only 
proof required of the offender's dergy 
was his showing to tiie satisfiiction of & 
court that he could read, a rare accom- 
plishment, except among the clergy, 
previously to the 15th century. The 
consequence was, that at length all persons 
who could read, whether clergymen or 
lay clerks, as they were cidled in some 
antient statutes, were admitted to the be- 
nefit of clergy in all prosecutions fer 
offences to which the privilege extended. 
The mode in which this test of reading 
was applied is thus described by Sir 
Thomas Smith, in his * Commonwealth of 
England,' written in 1565. " The bishop," 
says he, ** must send one with authonty 
under his seal to be a judge in that mat- 
ter at every gaol delivery. If the con- 
demned man demandeth to be admitted 
to his book, the judge commonly giveth 
him a Psalter, and tumeth to wmit place 
he will. The prisoner readeth so weU 
as he can (Goa knoweth sometime very 
slenderly), then he (the jud^e) asketh of 
the bishop's commissary, Legit ut cUricus f 
The commissary must say legit or win 
legit, for these be words formal, and our 
men of law be very predse in their words 
formal. If he say legitj the judge pro- 
ceedeth no fiirther to sentence of death ; 
if he say fzon, the judge forthwith pro- 
ceedeth to sentence." 

The clergy, however, do not appear to 
have universally admitted that ue mere 
fiict of a prisoner's ability to read was to 
be taken as a condusive proof of his 
clerical character. A curious case is 
recorded in the Year Book, 34 Hen. VL 
49 (1455), which greaUy puzzled the 
judges. A man indicted of felony claimed 
the benefit of clergy; upon which the 
archdeacon of Westminster Abbey was 
sent for, who showed him a book, in 
which the fdon read well and fluentiy. 
Upon hearing this, the court ordered him 
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to be delivered to the archdeacon on be- 
half of the ordinary, but the archdeacon 
refused to take him, alleging that the 
prisoner was not a clerk. This raised a 
serious difficulty; and the question was one 
of particular importance to the prisoner, 
as Uie judges deliberated whether he must 
not of necessity be hanged. He was, 
however, remanded to prison, and the 
subject was much discussed b^ the judges 
for several terms ; but, luckilv for me 
culprit, the conscientious archdeacon be- 
ing removed, his successdr heard the 
prisoner read> and consented to receive 
him ; whereupon he was delivered to the 
ordinary, the judges saying ** that in yawo- 
retn vita et Iwertatis ecclegice, even where 
a man had once failed to read, and had 
received sentence of death, they would 
allow him his benefit of clergy, under 
the gallows, if he could then r^, and 
was received by the ordinary." Another 
case is recorded in the 21st year of Edw. 
IV. (1481), in which a felon read well 
and audibly in the presence of the whole 
court ; but the ordinary declared " non 
lemt ut cUricus for divers considerations." 
l/pon which judgment was given that he 
should be hanged; "And so," says 
the reporter, " he was ut audivi." ( Year 
Book, 21 Edw. IV. 21.) But though a 
felon might claim the benefit of clergy to 
the last moment of his life, it was an in- 
dictable ofience to teach him to read for 
the purpose of saving him. Thus in the 
7th Richard II. (1383), the vicar of 
Round Church in Canterbury was ar- 
raigned and tried, " for that by the licence 
of the jailer there, he had instructed in 
reading one William Gore, an approver, 
who at the time of his apprehension was 
unlearned {ineruditnsin lecturd)" (Dyer's 
HcportSf p. 206.) It may readily be con- 
ceived that questions between the tempo- 
ral courts and the ordinary would arise as 
the art of reading became more generally 
diffused ; and it was probably on this 
account that an express provision was 
made by the legislature in order in some 
degree to obviate the occurrence of such 
difliculties. The statute 4 Henry VI I. 
c. 13 (1488), revived the distinction be- 
tween actual clergymen and such persons 
as had accidentally acquired a competent 
tkiJl in reading, by providing that wo ^t- 



son onoe admitted to the benefit of dei^ 
should a second time be allowed ^e same 
privilege, unless he produoed his orders; 
and to mark those who had once claimed 
the privilege, the statute enacted that all 
persons, not in orders, to wh<»n it was so 
allowed, should be marked upon the 
" brawn of the left thumb" in the conrt, 
before the judge, before such person was 
delivered to the ordinary. After the offen- 
der was thus burned in the hand, he was 
formally delivered to the ordinary, to be 
dealt with according to the ecclesiastical 
canons, and to make purgation by under" 
going the fitrce of a canonical trial. This 
second trial took place before the bish<^ or 
his deputy : there was a jury <«f twelve 
persons, who gave their venuct on oath ; 
witnesses were examined on oath; the 
prisoner answered on oath ; and twelve 
compurgators swore that tiiey believed 
him. On this occasion, though the pri- 
soner had been convicted at common law 
by the clearest evidence, or had even con- 
fessed his guilt, he was almost invariably 
acquitted. The whole proceeding before 
the ordinary is characterised by Chidf 
Justice Hobart, at the bc^ning of the 
seventeenth century, "as turning the 
solemn trial of truth by oath into a cere- 
monious and formal lie." (Hobarfs 
Reports f p. 291.) To remove this discre- 
ditable abuse of the forms of justice, the 
statute 18 Eliz. c. 7, enacted that in all 
cases after an offender had been allowed 
his clergy, he should not be delivered to 
the ordinary, but be at once discharged by 
the court, with a provision that he might 
be detained in prison for any time not 
exceeding a year, at the discretion of the 
judge before whom he was tried. 

By various statutes passed in the course 
of the last century, the court before which 
an offender was tried and admitted to his 
clergy were empowered to commute the 
burning in the hand for transportation, 
imprisonment, or whipping; and subse- 
quently to the passing of these statutes it 
is believed that no instance has occurred 
of a convict being burned in the hand. 

The practice of calling upon a con- 
\'icted person to read in order to prove to 
the court his title to the benefit of clergy 
continued until a comparatively late 
^riod. A case is mentioned in Kelynge'i 
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StpertB^ p. 51, which oocarred in 1666, 
where the bishc^'s commissary had de- 
cored the court by reporting, contrary to 
ibe feet, tiiat a prisoner could read ; upon 
which Chief Justice Kelynge rebuked 
him severely, telling him ^ that he had 
unpreached more that day than he could 
jyreach up again in many aays," and fined 
nim five marks. At length the statute of 
the 5th of Anne, c. 6, enacted that the 
benefit of clergy 8lu>uld be granted to all 
those who are entitled to it without re- 
quiring them to read ; and thus the ^ idle 
ceremony of reading," as Mr. Justice 
Foster justly terms it, was finally 
abolished. 

The absurd and perplexing distinctions 
which the continuance of this antiquated 
and wonM)ut clerical privilege had in- 
troduced, having become extremely de- 
trimental to the due administration of 
justice, it was enacted by one the recent 
statutes fi>r the coiftolidation and improve- 
ment of fhe criminal law, commonly called 
•Peel's Acts (namely, 7 & 8 Geo. I v. c. 28, 
% 6, fi)r England, and 9 Geo. IV. c 54, 
§ 12, for Ireland), that benefit of clergy 
with respects to persons convicted of fe- 
lony shall be abolished* Since the pass- 
ing of this statute, the subject is of no 
practical importance whatever ; but those 
who may be inclined to pursue it as a 
matter of historical curiosi^ may find 
the fi:>llowing references usenil : — Black- 
stone's Commentaries, vol. iv. chap. 28 : 
Hale's FI&18 of the Crown, part ii. c. 45 ; 
Barrington's Observations on Ancient 
Statutes ; Hobarfs Reports, p. 288. 

BENEVOLENCE, a species of forced 
loan or gratuity, and one of the various 
arbitrary modes of obtaining supplies of 
money, which, in violation of Magna 
Cbarta, were formerly resorted to by the 
kings of England. The name implies a 
free contribution, with or without the 
condition of repayment ; but so early as 
the reign of Edward IV. the practice had 
ffrown into an intolerable grievance. That 
king's larish liberality and extravagance 
induced him to levy benevolences very 
frequentiy; and one of the wisest and 
most popular acts of his successor, Richard 
,111., was to procure the passing of a 
statute (cap. 2) in the only parliament 
luBsembled during his reign, by which 



benevolences were declared to be illegal * 
but this statute is so expressed as not 
clearly to forbid the solicitation of volun- 
tary gifts, and Richard himself afterwards 
violated its provisions. Henry VII. ex- 
acted benevolences, which were enforced 
in a very oppressive way. Archbishop 
Morton, who solicited merchants and 
others to contribute, employed a piece of 
logic which obtained the name of ** Mor- 
ton's fork." He told those who lived 
handsomely, that their opulence was 
manifested by their expeuditui'e ; and 
those who lived economically, that their 
frugality must have made them rich : so 
that no class could evade him. Cardinal 
Wolsey, among some other daring projects 
to raise money for Henry VIII., proposed 
a benevolence, which the citizens of Lon- 
don obiected to, alleging the statute of 
Richard III. ; but the answer was, that 
the act of an usurper could not oblige a 
lawful sovereign. Elizabeth also '* sent 
out her privy seals," for so the circulars 
demanding a benevolence were termed ; 
but though individuals were committed to 
pnson for refusing to contribute, she re- 
paid the sums exacted. Lord Coke, in 
the reign of James 1., is said to have at 
first declared that the king could not so- 
licit a benevolence, and then to have re- 
tracted his opinion, and pronounced upon 
its legality. 

The subject underwent a searching in- 
vestigation during the rei^ of Charles I., 
as connected with the limitation of the 
king's prerogative. That king had ap- 
pointed commissioners for the collection 
of a general loan from every individual, 
and they had private instructions to re- 
quire not less than a certain proportion of 
each man's property in land or goods, and 
had extraordinary powers given tiiem. 
The name of loan given to this tax was 
a fiction which the most ignorant could 
not but detect. Many of the common 
people were impressed to serve in the 
navy for refusing to pay ; and a number 
of tiie gentry were imprisoned. The de- 
tention of five knights, who sued the Court 
of King's Bench for their writ of Habeas 
Corpus, gave rise to a most important 
question respecting the freedom of English 
subjects from arbitrary arrest, and out of 
the discussion which then aco^^ «3ajL tliA 
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MBtesIs respecting the leyying of ship- 
money, &c, came the distinct assertion 
and ultimate establishment of the great 

frinciple of English liberty. The 13 Car. 
I. Stat 1, cap. 4, provides for aTolnntarj 
E resent to his majesty, with a proviso, 
owever, that no aids of that nature can 
be but by authority of parliament The 
Bill of Rights, in 1688, repeats what 
Magna Charta declared In 1215, that 
levying of mon^ for or to the use of the 
crown, by pretence of prerogative, with- 
out grant of parliament, for longer time 
or in any other manner than the same is 
or shall be granted, is illegal. 

(Hallam^s Congtitutioml Hiatary of 
England, and Turner's Hiatonj of Eng- 
land,) 

BETROTHMENT. We flcnaetimes 
hear of parties being betrothed to each 
other, wluch means that each has pledged 
his or her troth or truth to the ouec, to 
«nter at some convenient time, fixed or 
undetermined, into the state of matrimony. 
It now has seldom any other meaning 
^han that the parties have engaged them- 
selves privately, sometimes, tiiough it is 
presumed very rarely, in the presence of 
one or more mends, who might, if neces- 
raty of doing so arose, bear testimony to 
-such an engagement having been entered 
into. Even the rustic ceremonies which 
lieretofore were in use, to give some kind 
of formality to -such contracts, seem almost 
to have fallen into entire disuse. In an- 
cient times, however, there were engage- 
ments of this kind of a very formal na- 
ture, and they were not thought unworthy 
the notice of the great legislators of an- 
tiquity. In the laws of Moses there are 
certain provisions respecting the state of 
the virgin who is betrothed. In the Roman 
law, the ''sponsidia," or betrothment, is 
defined to be a ''promise of a future 
marriage." Accordingly ^>onsa signifies 
a woman promised in marriage, and 
Sponsus a man wlio is engaged to marry. 
Sponsalia could take place after the 
parties were seven years of age. There 
was no fixed time after betrothment at 
which marriage necessarily foUowed, but 
it might for various reasons be deferred 
for several years. The sponsalia might be 
made without the twoparties being present 
Bt the ceremonj. (^ikgesi^ xxiiL tvt. l.^ 



The canonists speak of betrotkitig aai 
of marrying^ describing the former as 
being q[Kn»dia, or espousails, with tha 
verba de futmro^ the latter with the oois 
de mneaentu In England there is na 
doubt that fbrmal engagements of this 
kind were usual down to the time at tiw 
Reformation. .One class of the documeiilB 
which have descended in the fiunilies who 
have been careful in the preservation of 
their andent evidences, are marriage- 
contracts, which are ^eneraUj between 
parents, and set out with stating that a 
marriage shaU be solemnized between 
certain parties when tfae^r attain to a cer- 
tain a^ or at some distant period, as 
after six months or a year; and amongst 
the terms of the contract it is not urasaal 
to find stipulations respecting the apparel 
of the future bride, and the cost <a the 
entertainment which is to be provided oa 
theoccaaon. When these ocmlraets wera 
entered into l^ the parents, there is rear 
son to believe that the younger parties so* 
leninly jpligfated their troth to caoih other. 

At the present day marriage settle- 
Bients are generally made when the 
future husband or wife has property, or 
when both of them have property. The 
object of the settiement is to secure pro- 
vision for the diildren who may be bora 
of the marriage, and generally to make 
such disposition of the property of the 
man and of the woman as may have been 
agreed on. Such settiements always 
begin l^ renting that a marriage between 
the parties therem mentioned is intended, 
which is in effect a contract of marriage. 

The late Mr. Francis Douce, who was 
very learned in all matters relatine to the 
popular customs of our own and otiier 
nations, describes the ceremony of be^ 
trothmeut {Illustrations (f ^naJupeare 
and of Ancient Manners, vol. i. p. 108), as 
having consisted in ** the intercbingement 
of rings — the kiss— the joining of hands ; 
to which is to be added the testimony of 
witnesses." In France, where the cere- 
mony is known by the name of JioBr 
faUtes, the presence of the cur^ or of a 
priest commissioned by him, was essential 
to the completeness of the contract In 
England such contracts were broug^t^ 
under the cognizance of the ecclesiastical 
V\k^, Osm^\ain.ta are made by a writer 
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•boot the time of the Refbimation, cited 
m Ellis's edition of Brand's Popular An- 
tiqmUies, that certain superstitions cere- 
aumies had become connected with these 
engagements ; but Mr. Douce -was unable 
to find in any of the andent rituals of tiie 
^uich any >pre8cribed form in which this 
kind of espousals were to be celebrated. 
The chnvdi, howeyec, undertook to pu- 
nish the violation of the contract Whoever 
after betrothment reflised to proceed to 
matrimony, in facie -ecdena^ was liable 
to eacoomminication till relieved by pub- 
lic penance. This was taken away by act 
26 Geo. IL«. 33, and the aggrieved party 
'WBB left to seek his remedy by an action 
at common law for breach of promise of 
marriage. The church also declared that 
no kind <^ matrimonial engagement could 
be entered into bv inftnts under seven 
years of age; and that from seven to 
twelve, and in the case of males to four- 
teen, they might betroth themselves, but 
not to be contracted in matrimony. Fur- 
ther, if any betrothment at all took place, 
it was to be done openly, and this the 
pritetB were instructed to urge upon the 
people as of importance. 

Bishop Sparrow (^Eatioaaleonthe Com- 
wum Prayer, p. 203) regards the marriage 
service cs the Church of England as con- 
taining in it both the verba ae futuro and 
the tma de prctsenti, or as bemg in fkct 
both a betrothment and a marriage. The 
first he finds in the questions, ** WiU thou 
take," &c., and the answers, ** I will" — 
attributing to the word wiU, perhaps er- 
rofneously, the sense of intention rather 
than of resolution. The words of contract 
which follow are the verba de praeentu 

The northern nations, including the 
English and the Scotch, called this cere- 
mony hv the expressive term hand-fasting^ 
or hanafitstning. In Germanvthe parties 
are call^ respectively " bride and " bride- 
groom," ** brauf* and " brautigam," from 
the time of the betrothment (^veriobung) 
until the marriage, when these designa- 
tions cease. 

BIGAMY, in the canon law, signified 
dther a second marriage with a virgin 
after the death of the first wife, or a 
- marriage with a widow. It incapacitated 
men for holy orders ; and until the 1 Edw. 
yj. c 12, $ 16, it was a good counterplea 



to the claim of benefit of clergy. (Wood- 
desson's Vinerian Lectures, i. 425.) The 
word bigamy, which simply signifies 
** a second marriage," is an irregular 
compound, formed of the Latin word bi 
(two), and the Greek yofi (gam), " mar- 
riage." The genuine Greek word is 
digdmia (ttyafiia). 

Bigamy, by the English law, consists 
in contracting a second marriage during 
the life of a former husband or wife, and 
the statute 1 James I. c. 11, enacts that 
the person so ofiending shall suffer death, 
as in cases of felony. (Hale's Pleas ^ 
the Crown, i. 692, fol. ed. 1736.) TTiis 
statute makes certain exceptions, which 
it is not necessary to refer to, as it has 
been repealed by 9 George IV, c. 31, 
§ 22, for England, and 10 Geo. IV. c. 
34, § 26, for Ireland, and operates only 
with respect to offences committed on 
or before the 30th of June, 1828. The 
statute last cited enacts, ** That if any 
person being married shall many any 
other person durinff the life of the former 
husband or wife, whether the second mar- 
riage shall have taken place in Eng- 
land or elsewhere, such offender and 
any person aiding him shall be guilty of 
felony and be pimished by transportation 
for seven years, or by imprisonment 
(with or without hard labourVfor a term 
not exceeding two years." The statute 
excepts, first, any second marriage con- 
tracted out of England by any other than 
a subject of his Majesty ; second, any per- 
son whose husband or wife shall hav6 
been continually absent during seven 
years, and shall not have been known by 
such person to have been living withik 
that time ; third, a person divorced from 
the bond of the firat marriage; fourth, 
one whose former marriage shall have 
been declared void by the sentence of any 
court of competent jurisdiction. 

With respect to the third exception, it 
was determmed in a case tried under the 
Stat 1 James I. c. 11, where a Scotch di- 
vorce a vinculo was pleaded, that no sen- 
tence of any foreign court can dissolve an 
English marriage a vinculo, unless for 
crounds on which it was liable to be so 
dissolved in England ; and that the words 
** divorced by any senteucK^ m tS\A ^rrXs^t 
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of James) applied to the sentence of 
a spiritual court within the limits to 
which the statute extended. The fourth 
exception cannot be taken advantage of, 
if tiie first marriage has been dedared 
void only collaterally and not directly; 
or if admitting it to be conclnsiyef it can 
be- shown to have been obtained fraudu- 
lently or coUusively. See Mabriage and 
Divorce ; and the trial of the Duchess of 
Kingston before the peers in parliament, 
in 1776, for bigamy. (Bacon's Abridg- 
ment 'by Dodd, titles, "Bigamy" and 
** Marriage.") 

TheoTOnce of bigamy consists ingoing 
through the form of a second marriage 
while the first subsists, for the second 
marriage is only a marriage in form, be- 
cause a man cannot have two wives or a 
woman two husbands at once. The main 
ground for punishing a person who con- 
tracts such second marriage, ought to be 
the injury that is thereby done to the 
party who is deceived. Yet the law, with 
the absurd disregard of distinctions which 
is so common in the penal code of Eng- 
land, punishes in the same way all par- 
ties who knowingly contract such second 
marriage. For instance, if two married 
persons contract such marriage, they are 
both liable to the same penaltj' which is 
inflicted on a married man who contracts 
a second marriage with an unmarried 
woman who believes him to be unmar- 
ried. In the former case the two parties 
sustain no damage by the form; and, 
with respect to society, they stand pretty 
nearly on the same footing as two mar- 
ried persons who agree to commit adul- 
tery. The only difference is, that they 
also agree to pass for man and wife by 
virtue of the marriage ceremony. In 
the second case the man, by a base fraud, 
obtains the enjoyment of the woman's 
person, without running the risk of the 
penalty attached to the employment of 
force. As the offence of bigamy may then 
either be no damage to either of the par- 
ties, or a very great injury to one of them, 
this consideration should affect the amount 
of punishment. 

BILL BROKER. [Broker.] 
BILL CHAMBER, a department of 
the Court of Session in Scotland, m which. 



during session and vacation. Theyoon^ 
jud^e is lord ordinary on the bills dnrmg 
session; the duty is performed by the 
other judges, with the excepticm of the 
two presidents, by weekly rotation during 
vacation. All proceedings forsummaiy 
remedies, or for protection against im- 

gmding proceedings, commence in the 
ill Chamber — such as interdicts (or izH 
junctions against courts exceeding their 
jurisdiction), a procedure which frequently 
occurred during the recent discussion 
in the Church of Scotland aa to tiie veto 
question ; suspensions of execution against 
^e property or person, &c. The process 
of sequestration or bankruptcy issues from 
this department of the court. Bj far ibe 
greater number of the proceedings are 
sanctioned by the judge as a matter of 
form, on the clerks finding that the pi^ 
pers presented ask the usual powers in 
the usual manner ; but where a question 
of law is involved in the application, it 
comes into the Court of S<»sion, and is 
discussed as an ordinary action. The 
Lord Ordinarv on the bills is the repre* 
sentative of ue court during vacatioo. 
A considerable proportion of his duties 
are regulated by 1 & 2 Vict c. 86. 
BILL IN CHANCERY. [Equitt.] 
BILL IN PARLIAMENT is the 
name given to any proposition introduced 
into either house for the purpose of beinf 
passed into a law, after which it is called 
an act of parliament, or statute of the 
realm. [Act; Statute.] 

In modem times a bill does not differ 
in form from an act, except that when 
first brought in it often presents blanks 
for dates, sums of money, &c, which are 
filled up in its passage through the house. 
When printed, also, which (with the ex- 
ception only of naturalization and name 
bills, which are not printed) it is always 
ordered to be, either immediately after it 
has been read a first time, or at some 
other early stage of its progress, a portion 
of it, which may admit of being disjoined 
from the rest, is sometimes distinguished 
by a different type. But most bills are 
several times printed in their passage 
through the two houses. A bill, like aa 
act, has its title, its preamble, usually 
setting forth the reasons upon which it 



one of the judges officiates at aW. \\me%\^tQt«i8&fi;&\A\AiQ\)3A^%sA\iMiul^ 
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of enacting clauses, the first be^nning 
with the words—" Be it enacted by the 
King's most excellent Majesty, by and 
with the advice and consent of die Lords 
Spiritoal and Temporal, and Commons, 
in this present Parliament assembled, and 
by the authority of the same ;** — and each 
of those that follow with the more simple 
formula — " And be it further enacted." 
The advantage of this is, that a bill when 
made perfect by all its blanks having been 
filled up, becomes a law at once, without 
fbrther alteration or remodelling, on re- 
ceiving the royal assent. 

Originally, the bills passed by the two 
houses were introduced in the form of 
petitions, and retained that form when 
ihey came to receive the royal assent 
P*ETiTiON.] The whole of those passed 
m one session were then, after the par- 
liament rose, submitted to the judges, 
to be by them put into the proper shape 
of a law. They were then entered on 
the Statute Rolls. But it was found 
that in undergoing this process the acts, 
as passed by the parliament, were fre- 
quently botn added to and mutilated. 
Lideed a great deal of the power of 
leaking the law was thus left in the 
hands of the judges, and of the royal 
authority, in so far as these learned 
personages might be under its influence. 
The Conmions remonstrated, reminding 
the king that they had ever been "as 
well assenters as petitioners." To remedy 
this usurpation it was arranged in the 
2 Henry v., that the statute roll of the 
session should always be drawn up before 
the parliament rose, or as the king said, 
" that henceforth nothing should be en- 
acM to the petitions of the Commons 
OQutrary to tiieir asking, whereby they 
should be bound without their assent" 
In the following reign, that of Henry VI., 
the bill came as now to be prepared in 
the form of an act, and to receive the dis- 
tinct assent of the king in the form in 
which both houses had agreed to it. Mr. 
May however states {Usages, Sfc. of Pair' 
itament) that both Henry VI. and fid- 
ward IV. now and then made new pro- 
visions in statutes without the sanction of 
iMirliament ; ** but the constitutional form 
of legislating by bill and statute, agreed 
to in jarliameD^ undoubtedly had its 



origin and its sanction in the reign of 
Henry VI." (p. 270). 

Bills are either public or private. In 
the introduction of a public bill the first 
motion made in the House of Lords is 
that the bill be brought in ; but in the 
House of Commons the member who 
purposes to introduce the bill must first 
move that leave be given to bring it in. 
If that motion is carried, the bill is then 
either ordered to be brought in by cer- 
tain members, generally not more than 
two, of whom the mover is one, or a 
select committee is appointed for that 
purpose. When the bill is ready, which 
It frequentiy is as soon as the motion for 
leave to bring it in has been agreed to, it 
is presented at the bar by one of those 
members, and afterwards, upon an inti- 
mation fW)m the speaker, brought up by 
him to the table. The next motion is 
that it be read a first time ; and this mo- 
tion is most frequentiy made immediately 
after the bill has been brought up. This 
being carried, a day is appomted for con- 
sidering the question that the bill be read 
a second time. The second reading being 
carried, it is next moved that the bill be 
committed, that is, that it be considered 
clause by clause, either in a committee of 
the whole house, or, if the matter be of 
less importance, in a select committee. 
When the committee have finished their 
labours, they make their report through 
their chairman ; and the next motion is 
that the report be received. Besides mo- 
difying the original clauses of the bill, it 
is in the power of the committee, if they 
think proper, both to omit certain clauses 
and to add others. Sometimes a bill ia 
ordered to be re-committed, that it may 
undergo further consideration, or ^at 
additional alterations may be made in it. 
The report of the committee having been 
received, the next motion is that the bill 
be read a third time, and when that is 
carried, there is still a further motion, 
that the bill do pass. When a bill has 
passed the House of Lords, it is sent down 
to the House of Commons by two of the 
masters in chancery, or if only one is 
present he is accompanied by me clerk 
assistant of the parliament; and if the 
bill concerns \3aft ctwni at tq^^ ^3KKSc^^ 
it is sent down Xj'j tvo oi ^<fc *^i>^<i&» '^^'^ 



HILL IN PARLIAMENT. [366] BILL Iff PARLLOimr. 



Beflsengers make their obeuances as tfaej 
advance to the speaker, and, after one of 
them has read the title of the bill, deliver 
it to him, desiring that it may be taken 
into consideration. When an ordinary 
bill is not sent to the Conmions by two of 
the masters in chancery, the m^sengers 
are directed to explain this deviation fixna 
the established ndes ; and in their reply 
the Commons ** trust the same will not 
be drawn into a precedent for the fatore." 
When a bil^ on the other hand^ is sent 
• up frmn the Commons to the Lords, it is 
sent by several members (the Speaker 
being frequently one), who, having 
knodked at the door of the Lords' House, 
are introduoed by the usher of the black 
rod, and then advance t^ the bar, making 
three obeisances. The Speaker of the 
hocne, who is nsnally the lord chancellor, 
tiien comes down to the bar, and receives 
the bill, the members who deliver it to 
him stating its title, and informing him 
that it is a bill which the Commons have 
passed, and to whidi iixej desaie the con- 
currence of thor lordships. A bill thus 
received by the one house from the other 
is almost always read a first time ; but it 
does not appear to be a matter of course 
tiiat it should be so read« R then goes 
again through the same stages as it has 
a&eady passed through in the other 
house. 

The bill may be debated on any one of 
the motions which we have mentioned, 
and it commonly is so debated more than 
once. It is usual, however, to take the 
debate upon the principle of the proposed 
measure either on the motion for leave to 
bring in the bill, or on that for the 
second reading : ^e details are generally 
discussed in the committee. Amendments 
upon the bill, going either to its entire 
rejection, or to its alteration to any exr 
tent, may be proposed on any occasion on 
which it is debated after it has been 
brought in. Before it is committed also, 
certain instructions to the committee may 
be moved, upon which the committee 
must act. 

After the report of the committee has 

been received, and the amendments which 

it purposes agreed to, the Speaker puts 

the question that the bill fio ameiided be 

iBffroBsed ; that is to say, 'vnit^fin m % 



distinct and strong hand os- ptucfameiiC 
In this shape it remains till it reeovet 
the royal assent; it is not iograssed t 
second time in tlie otiber house. <Whea 
a Inll originales in the Lordi^ it b np i 



grossed after the rqport^ and it seat to At 
Commons i» that foim; andwlMnit bs' 
gins in the Csmmoos, the time ftr in- j 
grossing the ImU befi)fe it b tent in t» 
the Lords is aboafter the rtport^ (wj'» 
Parliameni, n 284.) Whatever daoset 
are afterwards added are «aUe& ridbi^ 
and must be ingrtssed on teparate ihtelt 
af parchment and attached to it 

BiUs of all kinds maj otigfiitle b 
either bonser exeept wlwt mn calbd 
money bills, that is, InBa §&t nbint 
money by any tpedes of ta»atioa, whidr 
must al^imB be bnngfat fint into tiie 
House of (Sommont.- The CoBoioni aba- 
will reject any amendment Bade imon a 
money bill by the Ltidsi' AadtifattXaidt 
have a standing otder {iSbe XC, dafei 
2nd<tf Mkrdi, 1664) against pioeeediu. 
with any bill fiv restitntion in blooS 
whicb shall not have originirted in their 
own house: all such acts, and aH others 
of royal grace andftvoor to individnalir ^ 
are signed by tiie king bei^ being laid 
before pailiament, where they are only 
read once in each house,, and cannot be 
amended, although they may be rejected* 
[Assent, Rotal.] 

When a bill- has passed the Ckimmoot 
and is to be sent up to the Lords, tiw 
clerk of the Commons writes lUKm it 
Soit bailU aux Seigneurt; ana upon 
one which has passed the Lords and 
u to be sent down to tbe Commons, 
the clerk of the Lords writes Soit 
bailie aux Communs* If it b after- 
wards passed by the Commons, the clerk 
writes upon it LeaCofWMinsont <uaaUz, 
All HUs of supply, after being passed by 
the Lords, are returned to the House of 
Commons, in which they had ori^natedr 
and there remain- till they are brought to 
the House of Lords by the Weaker to 
receive the royal assent : all other bills 
are deposited with the clerk of the enrol- 
ments in the House of Lords till the royal 
assent is given to them. 

A bill, after it has been introduced, 
.may be lost either b^ the royal asseDt 
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is no mstaiioe in veoent times), or by a 
motion for its rejeetion being carried in 
any of its stages in its passage througb 
&&er house, or by any of ue motions 
aecesBary to advance it on its progress 
bdng dropped or iritbdrawn.. The rejeo- 
ticm of i£id bill may be effieded by Ae 
motioa in its &voar b^n|; simply nega* 
tiTed, or by a counter-motion being ear- 
ned to tiie effect that the next reading 
he deferred till a day b^ -which it is 
known that parliament will have been 
pforogned (generally till that day six 
months, or tbit day three months), or by 
the carrying of an amendment entirely 
opposed to ue measure. The motion for 
carrying it fbrward on any of its stages 
may be dropped ^ther by the house not 
assembling on the day for which the 
order made reqieeting tnat motion stands, 
or simply by no member appearing to 
make ue modern. When a motion has 
fonae been made, it can only be withdrawn 
hj consent <tf the hoose. 

If a bill has been lost in aay^of these 
WBsys, the nde is that the same measure 
camioC be again brought forward the same 
aeasion. iSere are, however, several re- 
markable emiinples of the regidation being 
entirely disreg^urded; and sometimes a 
abort prorogation has beoi made merely 
to allow a bdl which had been defeated 
to be again introduced. 

When a bill which has passed^onc house 
bas been amended in the other, it must 
bo returned, with the amendments, to be 
again ooosidered in the house from which 
it had oome ; and it cannot be submitted 
for the royal assent until the amendments 
luKve been sfP^^ed to by that house. In 
case of a difference of opinion between 
the two houses, the rules of proceeding 
between the two houses, aecoramg to Mr. 
May (^Oaage, ffc, of Parliament, p. 255), 
are as follows : — ** Let it be supposed that 
a bill sent up from the Commons has been 
amended by the Lords and returned; that 
the Commons disagree to their amend- 
mentajdraw up reasons, and desire acon- 
foren« ; that the conference is held, and 
the bill and reasons are in possession of 
the House of Lords. If the Lords should 
be satisfied with the reasons offered, they 
do not desire another conference, but 
and a messez^ger to acquaint the Com- 



mons that they do not insist upon their 
amendments. But if they insist upon the 
whole or part of their amendments, the^ 
desire an<^er conference, and commum-- 
oate the reasons of their perseverance.'* 
The usage of parliament precludes a 
third conference, and to proceed forther 
a free conference is requisite.- Here, in- 
stead of a formal communication of rea- 
sons, the procee<Ungs partake of the nature 
of a debate : if neither Lords nor Commons 
give way at this conference, there is Ettle 
prospect of terminating the disagreement : 
but a second free conferenee may be held 
if the house in possession of the bill re- 
solves upon making eonoessions.- It may 
be added that the almost uniform practice 
in both houses, when it is intended not to 
insist «on the amendments, has been to 
move affirmatively **to insist," and then 
to negative that question.- (Hatsell, Pf«- 
eedetUa ; May, CAag^, ffc, (f ParlianuiU,) 

According to the standing orders of the 
House of Lords (see Order CXCVIII. of 
7th of July, iai9),.no bill regulating the 
conduct of any trade, altering the laws of 
apprenticeship, prohibiting any manu&o- 
ture, or extendi]^ any patent, can be read 
a second time until a select committee 
shall have inquired into and rcnported 
upon the expediency of the proposed regu- 
lations. By the standing orders of the 
Commons no bill relating to religion or 
trade can be brought into the house until 
the proposition shall have been forst con- 
sidered and agreed to in a c<Hninittee of 
the whole house ; and the house will not 
proceed upon any bill for granting any 
money, or for releasing or compounding 
any sum of money owing to the crown, 
but in a committee of me whole house. 
No bill also can pass the house affecting 
the property of tne crown or the royu 
prerogative without his Majesty's consent 
havmg been fo^ signified. 

Private bills are such as directij relate 
only to the concerns of private individuals 
or bodies of individuals, and not to mat- 
ters of state or to the community in ge- 
neral. In determining on their merits 
Parliament exercises judicial as well as 
le^slative functions. In some cases it 
might be doubtful whether an act ought 
to be considered a ^uhli^ oic ^^Tc^'O^fe 
one;, and m lObtssft ca9M» ^ Oasaai^ 'Sa 
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oommonly inserted at the end of the 
aet to remove the doubt Private bills 
in passing into laws go throagh the 
same stages in both houses of parlia- 
ment with public bills : but relating as 
they do for the most part to matters as 
to which the public attention is not so 
much alive, various additional regulations 
are established with regard to diem, for 
the purpose of securing to them in tlieir 
progress the observation of all whose in- 
terests they may affect No private bill, 
in the first place, can be introduced into 
either house except upon a petition stat- 
ing its object and the grounds upon which 
it is sought ; nor can such petitions be 
presented after a certain day in each ses- 
sion, which is always fixed at the com- 
mencement of the session, and is usually 
within a fortnight or three weeks there- 
after. In all cases the necessary docu- 
ments and plans must be laid before the 
house b^ore it will proceed in the matter, 
and it must also have evidence that suffi- 
cient notice in every respect has been 
given to all parties interested in the 
measure. To a certain extent the con- 
sent of these parties is required before the 
bill can be passed. For the numerous 
rules, however, by which these objects 
are sought to be secured, we must refer 
to the Standing Orders themselves. 

An important respect in which the pas- 
sage through parliament of a private bill 
differs from ibat of a public bill is the 
much higher amount of fees paid in the 
case of a private bill to the clerks and other 
officers of the two houses. Although the 
high amount of the fees payable on pri- 
vate bills has been the subject of much 
complaint, and is undoubtedly, in some 
cases, a very heavy tax, it is to be re- 
oiembered that the necessary expense of 
carrying the generality of such bills 
through parliament must always be veiy 
considerable, so long as the present secu- 
rities against precipitate and unfiiir legis- 
lation shall be insisted on. The expenses 
of agency, of bringing up witnesses, and 
the other expenses attending the making 
application to parliament for a private 
biU, at present often amount to many 
times as much as the fees. These fees, 
on the other hand, are considered to be 



for private bills, with which it is coo- 
tended that parliament would otherwise 
be inundated. The misfortune is, that it 
is not the most unnecessary applications 
which such a check really tends to pre- 
vent, but only the applications of parties 
who are poor, which may be just as pro- 
per to be attended to as those of the rich. 

BILL OF EXCHANGE. [Ex- 
change, Bill of.] 

BILL OF EXCHEQUER. [Ex- 
chequer Bill.] 

BILL OF HEALTH. [Quaran- 

TINE ~\ 

BILL OF LADING, an acknowledg- 
ment signed usually by the master of a 
trading ship, but occasionally by some 
person authorised to act on his behalf 
certifying the receipt of merchandise on 
board the ship, and engaging, under cer- 
tain conditions and with certain excep- 
tions, to deliver the said merchandise 
safely at the port to which the ship is 
bound, either to the shipper, or to sndi 
other person as he may signify by a 
written assignment upon the JBill of 
Lading. 

The conditions stipulated on behalf of 
the master of the ship are, that the per- 
son entitied to claim the merchandise 
shall pay upon delivery of the same a 
certain specified amount or rate of freight, 
together with allowances reci^^sedby 
the customs of the port of delivery, and 
known under the names of primage and 
average. Primage amounts in some 
cases to a considerable per centage (ten 
or fifteen per cent) upon the amount of 
the stipulated freight but the inore usual 
allowance under this head is a small fixed 
sum upon certain packages; e. a. the 
primage charge upon a hogshead of sugar 
brought from the West Indies to London 
is sixpence. This allowance is eonsi- 
dered to be the perquisite of the master 
of the ship. Average, the claim for 
which is reserved against the receiver of 
the goods, consists of a charge divided 
pro rata between the owners of ike ship 
and the proprietors of her cai^ for small 
expenses (such as payments for towing 
and piloting the ship into or out of har- 
bours), when the same are incurred for 
tiie general benefit. 



some check upon unnecessary ap^catiom \ 'I^ift ^ilk£<s!^q^ ^^^^ on behalf of 
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tiie shipowners are explained on the fkce 
of the Bill of Lading, and are '^ the act 
«f God, tlMi king's enemies, fire, and all 
and every other danger and accidents of 
ihe seas, rivers, and navigation, of what- 
ever nature and kind soever excepted." 
In every case where shipments are made 
from this country, one at least of the bills 
of lading must bie written upon a stamp 
of the ^ue of sixpence. One of the 
bills ^unstamped) is retained by the mas* 
ter of the ship, the others are delivered 
to the dippers of the goods, who usually 
transmit to the consignee of the goods 
one copy by the ship on board which 
they are laden, and a second copy by some 
other conveyance. In case the ship 
should be lost, when the goods are in- 
sured, the underwriters require the pro- 
duction of one of the copies of the BUI of 
JLading on the part of the person claim- 
ing under the policy of insurance as evi- 
dence at once of the shipment having 
actually bee#made, and of the owners 
ship of the goods. 

By the act 6 George IV. c. 94, § 2, it 
is declared *' that any person in possession 
of a Bill of Lading uiall be deemed the 
true owner of the goods specified in it, so 
88 to make a sale or pledge by him of 
such goods or bill of lading valid, unless 
the person to whom the goods are sold or 
pledged has notice that the seller or 
pledger is not the actual and bom fide 
owner of the goods." 

The property in the goods represented 
by a Bill of Lading can be assigned like 
a bill of exchange by either a blank or a 
special indorsement, and as, in the event 
of the first mode being used, the docu- 
Dient might accidentally fall into impro- 
[)er hancb — a fiict which the master of a 
ship could not reasonably be expected to 
(discover — it is manifestly only justice to 
shield him from responsibility when act- 
ing without collusion. Should he, on 
the other hand, act either negligentiy or 
coUusively in the matter, the law will 
Compel him to make good their value to 
the tobI owner of the goods. 

The stamp' duty received on bills of 
lading in Great Britain for 1843 was 
19,518/., and in Ireland 1973/. The duty 
in England and Scotiand was reduced 
from 3s. to 6<f. by 5 & 6 Vict. c. 79, and 



in Ireland the duty was reduced from 
1«. 6d to 6d. by 5 & 6 Vict c. 82. Pre- 
vious to this reduction, in 1841, the duty 
in Ireland produced only 1079/. The duty 
for England cannot be given, as the duty 
was applicable also to protests. 

BILL OF RIGHTS is tiie name com- 
monly given to the statute 1 William and 
Mary, sess. 2, chap. 2, in which is em 
bodied the Declaration of Rights, pre- 
sented by both Houses of the Convention 
to the Prince and Princess of Orange, in 
the Banqueting-House at Whitehall, on 
the 13th of February, 1689, and ac- 
cepted by their Highnesses along with 
the crown. The Bill of Rights was ori- 
ginally brought forward in the first session 
of the parliament into which the Conven- 
tion was transformed ; but a dispute be- 
tween the two Houses with regard to an 
amendment introduced into the bill by 
the Lords, naming the Princess Sophia of 
Hanover and her posterity next in suc- 
cession to the crown afi»r the fulure of 
issue to King William, which, was re- 
jected in the (Emmons bv the uz^ted votes 
of the high church and the republican 
parties, occasioned the measure to be 
dropped, after it had been in dependence 
for two months, and the matter of dif- 
ference had been agitated in several con- 
ferences without effect. The bill was 
however again brought on immediately 
after the opening of the next session, on 
the 19th of October, 1689, and the amend- 
ment respecting the Princess Sophia not 
having been again proposed, it passed 
both houses, and received the royal assent 
in the same shape in which it had formerly 
passed the Commons, with the addition 
only of a clause inserted by the Lords, 
which enacted that the kings and queens 
of England should be obliged, at their 
coming to the crown, to take the test in 
the first parliament that should be called 
at the beginning of their reign, and that 
if any king or queen of England should 
embrace the Roman Catholic religion, or 
marry with a Roman Catholic prmce or 
princess, their subjects should be absolved 
of their allegiance. This remarkable 
clause is stated to have been agreed to 
without any opposition or debate. 

The Bill o* Rights, after declaring tlaft 
late kins Jaokes \1. Xo \^^^ ^QCk& >)'^>ss;a 
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acts which are ennmerated, utterly and 
directly contrary to the known laws and 
statutes and freedom of this realm, and 
to have abdicated the government, pro- 
ceeds to enact as follows : — 

1. That the pretended power of sus- 
pending of laws, or the execution of laws, 
by regal authority, without consent of 
parliament, is ille^. 2. That the pre*- 
tended power of dispensing with laws, or 
the execution of laws, by regal authority, 
as it hath been assumed and exercised of 
late, is illegal. 3. That the commission 
for creating the late court of commis- 
sioners for ecclesiastical causes, and all 
other commissions and courts of the like 
nature, are illegal and pemicioust 4. 
That levying of money for or to the use 
of the crown, by pretence of prerogative, 
witiiout grant of parliament, for longer 
time, or in other manner, than the same 
is or shall be granted, is illegal. 5. That 
it is the right of the subjects to petition 
the king, and all commitments and prose- 
cations for such petitioning are illegal. 
6. That tile raising or keeping of a sttmd^ 
ing army within the kingdom in time of 
peace, unless it be with consent of parlia- 
ment, is against law. 7. That the sub- 
jects whidi are Protestants may have 
arms for their defence, suitable to their 
condition, and as allowed by law. 8. That 
election of members of parliament ought 
to be free. 9. That the freedom of speech, 
and debates or proceedings in parliament 
ought not to be impeached or questioned 
in any court or place out of parliament. 

10. That excessive bail ought not to be 
required, nor excessive fines imposed, nor 
cruel and unusual pmiishments inflicted. 

11. That jurors ought to be duly empan- 
nelled and returned, and jurors which pass 
upon men in trials for high treason ought 
to be freeholders. 12. That all grants 
and promises of fines and forfeitures of 
particular persons, before conviction, are 
illegal and void. 13. And that for re- 
dress of all grievances, and for the amend- 
ing, strengthening, and preserving of the 
laws, parliaments ought to be held fre- 
quenUy." 

It is added that the Lords and Com- 
mons " do claim, demand, and insist upon 



declarations, judgments, doings, or pni- 
ceedings, to the prejudice of the people in 
any of the said premises, ought in any* 
wise to be drawn hereafter into ooose< 
quence or exttnple." 

The act also* recognises their Ifajestict 
William III. and Mary as King and 
Queen of England, Franoe, and Ireland, 
and the dominions thereunto beloi^giog; 
and declares that the crown and royal 
dignity of the said kingdoms and domi* 
nions shall be held by their said majestiM 
during their lives, aiKl the life of the nu^ 
vivor of them; that the sole and fhli es> 
ercise of the regal power shall be only ni 
and executed by King Willkniy in Ibi 
names of himself and her laa^eaty, dnrinf 
thdr joint lives; and that after their d** 
cease tiie crown shall descend to the hein 
of the bodj of the queeut and, in defindt 
of such issue, to uie Ihrincess Anne d 
Denmark and the heirs of her body, and, 
fiuling her issue, to the heirs of the bo^ 
of the king. 

The Declaration of Rights is trndov 
stood to have been prindpally tiie coi&* 
position of Lord (then Mr,) Somers, wha 
was a member of the first and diakiiMogi 
of the second of two oominitteefl^ oi 
whose reports it was founded. The on* 
ginal draft of the Bill of Rights WM 
also the production of his pen. In ths 
latter especially there is very apparent 
a desire to preserve in the new arrange* 
ment as much as possible of the prindple. 
of the hereditary succession to the crown. 
The legislature, for instance, in stronc 
terms expresses its thankftilness that God 
had mercifully preserved King Willisai 
and Queen Mary to reign over tiiem 
** upon the throne of their ancestors f taA 
the new settlement is cautiously defo- 
liated merelv ** a limitation of the crown.** 
Mr. Burke has, from these expressioos, 
contended (in his 'Reflections on tiw 
Revolution in France*) that the notioQ 
of the English people having at the Be- 
volution asserted a right to elect theb 
kings is altogether unfounded. ** I never 
desire,** he adds, in repudiation of ibd 
opposite opinion, as held by one class of 
persons professing Whig principleB^ "Is 
be thought a b^ter Whig than Loid 



all and singular the premises as t;]kve\t \mr I Somers, or to understand the princ^iki 
doubted rights and liberties *, ttoii tilhalt no\ q1 ^<&^^^OcQiQ£s&. \r»s«:t than those ty 
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whom it was brought about, or to read in 
ibe Declaradoii of Rights any mysteries 
uiknown to those whose penetrating style 
has engrared in our ordinances and our 
hearts the words and spirit of that im- 
mortal law." 

The Declaration and Bill of Rights 
may be compared with the Petition of 
Ri^t which was presented by Parliament 
to Charles I. in 1628, and passed by him 
into a law. [PEimoN of Right.] 

BILL OF SALE, a deed or writing 
imder seal, eridencing the sale of personal 
property. In general the transfer of pos- 
sessum is the best evidence of change of 
ownership, bat eases frequently occur in 
whidi it IS necessary or desirable that the 
diange of property should be attested by a 
Ibrmal instrument of transfer; and in all 
cases in wldch it is not intended that the 
sale shall be followed by deliyery, such a 
■niamwity ig essential to the legal efficacy 
^ the agreement The occasions to 
which thrae instruments are commonly 
made applicable are sales of fixtures and 
fiirmtiiro in a house, of the stock of a 
thop^ ai the good-will of a business 
rwfich of course is intransferable by 
jlelivery), of an office, or the like. But 
Ihflir most important use is in the transfer 
of property in ships, which being held in 
shuesy eaanot, in general, be delivered 
over on each change of part ownership. 
It seems to have b^ from ancient times 
iSbe practloe^ as weU in this country as in 
ether eominiRTcial states, to attest the sale 
of ships by a written document ; and at 
tttd present day a bill of sale is, by the 
jemry acts, rendered necessary to the 
▼audily of aU transfers of shares in Bri- 
tish smps, whether by way of sale or of 

BuZi OF SIGHT is an imperfect 
entry of gjoods at the custom-house when 
tile importer is not precisely acquainted 
with their nature or quantity. A Bill of 
Su^t must be replaced by a perfect entry 
wShia three days after the goods are 
laiided. (3 & 4 Wm. IV., c. 52, § 24.) 

BILL OF STORE, a licence granted 
l^ the collectors and comptrollers of cus- 
toins to ship stores and provisions free 
of duty for consumption and use dnrins 
^ Toyage. (3 & 4 Vict c. 52, § 33 and 



BILLON, in coinage, is a composition 
of precious and base metal, consisting of 
gold or silver alloyed with copper, in the 
mixture of which the copper predomi- 
nates. The word came to us nom the 
French. Some have thought tiie Latin 
bulla was its origin, but others have de- 
duced it from vuis. The Spaniards still 
call billon coin Moneda de Vellon, 

BILLS OF MORTALITY are re- 
turns of the deaths which occur within 
a particular district, specifying the num- 
bers that died of eadi different disease, 
and showing, in decennial or shorter 
periods, the ages at which death took 
place. The London Bills of Mortality 
were commenced in 1592, after a great 
plague. The weekly bills were begun in 
1603, after another visitation of still 
greater severity. In London, a parish 
IS said to be within the Bills of Mortality 
when the deaths occurring within it are 
supposed to be carried to account by the 
company of parish clerks. In 1605 the 
London Bills of Mortality comprised the 
ninety-seven parishes within the walls» 
sixtei'n parishes without the widls, and 
six contiguous out-paiishes in Middlesex 
and Surrey. In 1626 Westminster was 
included; and in 1636 Islington, Lam- 
beth, Stq>ney, Newington, and Rother- 
hithe. Other additions were made from 
time to time. The parishes of Maryle- 
bone, St Pancras, Chelsea, and several 
others, which have become important 
parts of the metropolis within a recent 
period, were never mcluded. At present 
the parishes supposed to be included in 
the Bills of Mortality comprise the City 
of London, the City and Liberties of 
Westminster, the Borough of Southwark, 
and thirty-four out-parishes in Middlesex 
and Surrey, the whole containing a popu- 
lation of about 1,350,000. 

The manner of procuring returns of the 
number of deaths and causes of death, as 
described by Grant, in his ' Observations 
on the Bills of Mortality,' published in 
1662, was as follows : — *• When any one 
dies, then, either by tolling or ringing of 
a bell, or by bespeiudng of a grave of the 
sexton, the same is known to tne searehers 
corresponding with the said sexton. The 
searchers hereu^ii, ^\io «x^ ^XkfcvsscX tsai* 
trons 8wom to tIbftVx q$&»^ tci^^t ^» ^^a* 
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place where the dead corpse lies, and by 
view of the same, and by other inquiries, 
they examine by what casualty or disease 
the corpse died. Hereupon they make 
their report to the parish clerk, and he, 
every Tuesday niglit, carries in an ac- 
count of all the burials and christenings 
happening that week to the clerk at the 
Pansh Clerks' Hall. On Wednesday the 
general account is made up and printed, 
and on Thursday published, and disposed 
to the several femilies who will pay four 
shillings per annum for them." Mnitland, 
in his * History of London,* says that the 
charter of the company of parish clerks 
strictly enjoins them to make a return of 
all the weekly christenings and burials in 
their respective parishes by six o'clock on 
Tuesdays in the afternoon; and that a 
bye-law -was passed, changing the hour 
to two, in order *' that the king and the 
lord mayor may have an account thereof 
the day before publication." The lord 
mayor, every week, transmitted a copy of 
the bill to tiie court. Pepjrs says, the 
Duke of Albermarle " shewed us the 
number of the plague this week, brought 
in last night from the lord mayor." In 
1625 the company of parish clerks ob- 
tained a licence from the Star-Chamber 
for keeping a printing-press at their Hall 
for printing the bills. So recently as 
1837 no improvement had taken place in 
the mode of collection, or in the value of 
the statistics of disease and mortality in 
the metropolis. On the death of an indi- 
vidual within the prescribed limits, inti- 
mation was sent to the searchers^ to whom 
the undertaker or some relative of the 
d(jceased furnished the name and age of 
the deceased, and the malady of which 
he had died. No part of this information 
was properly authenticated, and it might 
Ve either true or false. The appointment 
tf searcher usually fell upon old women, 
.tad sometimes on those who were noto- 
rious for their habits of drinking. The 
fee which these official characters de- 
manded was one shilling, but in some 
cases two public authorities of this de- 
scription proceeded to the inspection, 
▼hen the family of the defunct was 
defrauded of an additional shilling. 
Tbey not unfrequently requVred moxe 
tli£Ln the ordiuary fee *, and omng to \)l[i« 



circumstances under which they paid 
their visit their demands were frequently 
complied with. In some cases they even 
proceeded so far as to claim as a perquisite 
the articles of dress in which the deceased 
died. 

For some time before the Act for the 
Registration of Births, Deaths, &c came 
into operation, the Bills of Mortality were 
of no value whatever. In &ct they ceased 
to be of use after the last visitation of the 
plague. The inhabitants of London were 
no longer apprehensive of a sudden in- 
crease of deaths, and the Weekly Billi, 
once so anxiously regarded, and which, 
on the appearance of the plague, warned 
those who could afi'ord it to leave 
town» sank into neglect In 1832 the 
bills reported 28,606 deaths, and in 
1842 only 13,142. In 1833, out of 26,577 
deaths, tiie causes of decease were re- 
turned as unknown in 887 cases, being 
1 in 30; and m 1842, out of 13,142 
deaths reported, the cause of death irai 
stated to be unknown in 4638 cases, or 
less than 1 in 3. ' Searchers ' are no 
longer appointed ; and the unscientifie 
diagnosis given in the Bills is usually 
obtained from the undertaker or sexton at 
the fimeral. Besides this, many of the 
parishes professedly included in the Bilk 
of Mortally n.*^k'> no returns at all. St 
George's, Ha o\ ^ Sn^iare, ceased to send 
in an account !■•' ^^?at!..: in 1823. If all 
the deaths we-- rn.viied which occnr 
within the Ivr. " wK. ■ \ the bills profess 
to comprise, tb* - •-..;»• :iumber would be 
about 33,000, inf+oad c" 13,142. In the 
week ending the i8th of November, 1843, 
the Bill of Mortality issued by the parish 
clerks **to the (^ujcu's Most Excellent 
Majesty, and tLc iii^ht Hon. the Lord 
Mayor," stated ihui "' the decrease in the 
burials reported this week is 149." This 
very week, however, there was in realitj 
rather an extraordinary increase of mor- 
tality, and, for the metropolis, the number 
of deaths exceeded the average by up- 
wards of 300. In January, 1840, the 
registrar-general, under 6 & 7 Wm. IV. c. 
86, commenced the publication of weeklj 
}3ills of Mortality, which are remarkable 
for their accuracy and their trustwortbi- 
uess as statistics of disease. The *caase' 
qI ^<ea.^'ia»sX\^^'Qjy£ced in the certifieatf 
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of interment, without which it is illegal 
to inter the body, aud the minister offici- 
ftting is liable to a penally. The Kegistrar- 
Greneral's Bill is now the only true bill ; 
and why the old one should still be pub- 
lished, is only to be accounted for on 
the supposition that it is obligatory on 
the pansh clerks by the terms of their 
charter. [Uegist&ation of Births, 

BISHOP, the name of that superior 
order of pastors or ministers in the 
Christian Church who exercise super- 
intendency over the ordinary pastors 
within a certain district, called their see 
or diocese, and to whom also belongs the 
performance of those higher duties of 
Christian pastors, ordination, consecra- 
tion (or dedication to religious purposes) 
of persons or places, and finally excom- 
munication. 

The word itself is corrupted Greek. 
*Ewl(rKowos {episcopos) became episcopus 
when the Latins adopted it They in- 
troduced it among the Saxoos, with 
whom, by losing something both at the 
b^^inning and the end, it became piscop, 
or, as written in Anglo-Saxon characters, 
Bijceop. This is tiie modern bishop, in 
whi<di It is probable that the change in 
the orthography (though small) is greater 
than in the pronunciation. Other modem 
languages retain in like manner the Greek 
term slightiy modified according to the 
peculiar genius of each, as the Italian, 
vescovo ; Spanish, obispo ; and French, 
^ueque; as well as the German, hischof ; 
Dutch, hisschop ; and Swedish, bishop. 

The w(n^ episcopus literally signifies 
** an inspector or superintendent \" aud 
the etymological sense expresses even 
now much of the actual sense of the 
word. The peculiar character of the 
bishop's office might be expressed in one 
word — superintendency. The bishop is 
the overseer, overlooker, superintendent 
in the Christian Church, and an exalted 
station is allotted to him corresponding 
to the important duties which belong to 
his office. It was not, however, a term 
which was invented purposely to describe 
the new officer which Christianity intro- 
duced into the social system. The term 
existed before, both among the Greeks 
uid XifttiDS, to designate certain civil of- 



ficers to whom belonged some species of 
superintendency. (See Harpocrat or 
Suidas in voc. MaKoiros.) C^icero {Ad 
Att. lib. vii. ep. 11) speaks of himself as 
appointed an MaKovos in Campania. 

It has long been a great question in 
the Christian Church what kind of su- 
perintendency it was that originally be- 
longed to the bishop. This question, as 
to whether it was originally a superin- 
tendency of pastors or of people, may be 
briefly stated thus: — Those who maintain 
that It was a superintendency of pastors 
challenge for bishops that tiiey are an 
order of ministers in the Christian Church 
distinct from the order of presbyters, and 
standing in the same high relation to 
them that the aposties did to the ordinary 
ministers in the church ; that, in short, 
they are the successors and representa- 
tives of the apostles, and receive at their 
consecration certain spiritual graces by 
devolution and transmission from them, 
which belong not to the common pres- 
byters. This is the view taken of the 
original institution and character of the 
bisiiop in the Roman Catholic Church, in 
the English Protestant Church, and, we 
believe, in all churches which are framed 
on an episcopal constitution. Episcopacy 
is thus regarded as of divine institution, 
inasmuch as it is the appointment of Jesus 
Christ and the apostles, acting in afi'airs 
of the church under .a divine direction. 
There are, on the other hand, many per- 
sons who contend that the superintendency 
of the bishop was originally in no respect 
difterent from the superintendencv exer- 
cised by presbyters as pastors of parti- 
cular churches. They maintain thleit, if 
the question is referred to Scripture, we 
tiiere find that bishop and presbyter are 
used indifierentiy to indicate the same 
persons or class of persons ; and that 
there is no trace in the Scriptures of two 
distinct orders of pastors ; and that if the 
reference is made to Christian antiquity, 
we find no trace of such a distinction till 
about two hundred years after the time of 
the aposties. The account which they 
give of the rise of the distinction which 
afterwards existed between bishops and 
mere presbyters is briefly this : — 

When in the ecclesiastical writers of 
the first three ^ii\A]cn£!& ^^ x«a^ ^i ^^bA. 
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bisbops, as of Antioch, Ephesus, Car- 
thage, Rome, and the like, we are to 
understand the presbyters who were the 
pastors of the Christian churches in those 
cities. While the Christians were few in 
each city, one pastor would be sufficient 
to discharge every pastoral duty amona 
them ; but when the number increase^ 
or when the pastor became enfeebled, as- 
sistance would be required by him, and 
thus other presb^rs woola be intro- 
duced into me at^ and church of the 
pastor, forming a kmd of council around 
him. Again, to account for the origin 
of dioceses or rural districts which were 
imder the superintendency of the pastors, 
it was argued that it was the cities which 
first received Christianity, and that the 
people in the country places remained 
mr the most part hea&ens or pagans (so 
called from pagus, a country village) af- 
ter the cities were Christianized ; but 
that nevertheless efforts were constantly 
being made to introduce Christian truth 
into the villages around the chief dties, 
and that, whenever fiivourable opportuni- 
ties were presented, the chief pastor of 
the city encouraged the erection of a 
church, and appointed some presbyter 
either to reside constanti^ in or near to 
it, or to visit it when his services were 
required, though still residing in the 
city, and there assisting the chief pastor 
in Ms ministrations. The extent of coun- 
try which thus formed a diocese of the 
cmef pastor would depend, it is supposed, 
on the civil distributions of the period ; 
that is, the dioceses of the bishops of 
Smyrna, or any other ancient city, would 
be the country of which the inhabitants 
were accustomed to look to the city for 
the administration of justice, or in gene- 
ral to regard it as the seat of that temporal 
authority to which they were immediately 
subject 

All this is represented as having gone 
on without any mfringement on the rights 
of the chief pastor, of whom there was a 
regular series. Lists of them are pre- 
served in many of the more ancient 
churches, ascending, on what may be 
regarded sufficient historical testimony, 
and with few breaks in the continuity, 
even into the second and first centuries. 
Bishops axe, however, foimd m csk\ix<^<eft 



for which this high antiqvty caanot bv 
claimed. In these cases they are sap- 
posed to be either in countries which did 
not fully receive Christianity in the very 
earliest times, or that the iMshops or dnd 
pastors delegated a portion of tint m- 
perior authority which they posseBied 
over the other presbyters to tlie pred^yter 
settled in <Hie of the churches which m* 
orifinally subordinate. This is sayfOxA 
to &ive been the origin of the distuiction 
amon^ the chief ps^tors of bishops ani 
archbishops,^ there being still a sli^ re- 
servation c^ superintendency and au- 
thority in the original over tiie newly 
created diief pastors. 

If this view of the origin of the efoseo' 
pal character and offiee be correct^ it wiS 
follow that originally there was no esseii- 
tial difference between the bidop and 
the presbyter, and also that the duties 
whidi belong to the pastor of a ChristiaB 
congregation were performed bj the 
bishop. But when me increase of tiie 
number of Christians rendered assistanls 
necessary, and this became a pamsnent 
institution, then the chief pastor woold 
divest himself of those nmpler amd eaoer 
duties, which occasioned neverthetess a 
great consumption of time, as a matter at 
once of choice and of necessity. Having 
to think and to consult for other congre- 
gations beside that which was pecnUariy 
his own, and to attend generally to 
schemes for the protection <»* extensioD 
of Christianity, he would have litde time 
remaining for catechizing, preaching, 
baptizing, or other ordinary duties; aj^l 
especially when it was added that he had 
to attend councils, and even was called 
to assist and advise the temporal ffoven- 
ors in the civil and ordinary a&irsof 
state. When Christianity, instead of 
being persecuted, was countenanced and 
encouraged by the temporal authorities) 
it was soon perceived that the bishop 
would be a very important auidliary to 
the temporal authorities ; while in ages 
when few besides ecclesiastical persons 
had any share of leamin|^, or iniat ▼« 
call mental cultivation, it is maidfiest 
that the high offices of state, for the pe^ 
formance of the duties of which nndi 
discernment and much informatioD wen 
\T<is\;fm:^ Tssu^ -oaooKa^ be fiUed bf 
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eedesiastics, who might be expected, as 
tre know to have been the case, to unite 
q^ritoal we^minence with their high 
political offices. The Lord High Chan- 
cellor of England ¥ras always an eccle- 
siastiCy and generally a bishop, to the 
tune of Sir Thomas More, in the reign of 
Henry VIII. 

Thd fonctions which belong to the 
bishc^ are in all ooontries nearly the 
flame. We shall speak of them as they 
exist in the English Church. 1. Con- 
firmation, when children on the thres- 
hold of maturity ratify or confirm the en- 
gagement enterad into by their sponsors 
at baptism, which is done in the presence 
of a bishop, who may be understood in 
this ceremony to recognise or receive into 
the Christian church the persons bom 
within his diocese. 2. Ordination, or 
the appointment of penons deemed by 
him properly qualified, to tiie office of 
deacon in the diurch, and afterwards of 
presbyter or priest 3. Consecration of 
presbyters when they are appointed to 
the office of bishop. 4. Dedication, or 
consecraticm of edifices erected for the 
performance of Christian services or of 
ground set apart for religious purposes, 
as espedally for the burial of tiie dead. 
5. Adniinistration of the effects of per- 
sons deceased, of which the bishop is the 
proper guardian, until some person has 
I>roved before him a right to the distribu- 
tion of those effects eimer as the next of 
Idn or by virtue of the testament of the 
deceased. 6. Adjudication in questions 
respecting matrimony and divorce. 7. 
Institution or collation to vacant churches 
in his diocese. 8. Superintendence of 
the conduct of the several pastors in his 
diocese, in respect of morals, of residence, 
and of the frequency and proper perform- 
ance of the public services of the church. 
And, 9, Excommunication; and, in the 
case of ministers, deprivation and degra- 
dation. 

These are the most material of the 
functions which have been retained by 
the Christian bishops, or, if we adopt the 
theory of apostolic succession, which 
have from the beginning been exercised 
by them. To these it remains to be 
added, that in England they are the 
medinm of communication between the 



kin^ and the people in respect of all 
afiairs connected with religion ; and that 
they are a constituent part of that great 
council of the realm which is called Par- 
liament. 

Whatever kind of moot, assembly, or 
council for the advice of the king tiiere 
was in the earliest times of the English 
kingdom, the bishops were chief persons 
in it llie charters of the early Norman 
kings usually run in the form that they 
are granted by the assent and advice of 
the bishops as well as others ; and when 
the ancient great council became moulded 
into the form of the modem parliament, 
the bishops were seated, as we now see 
them, in the Upper House. It is argued 
that they sit as barons [Babon], but 
the writ of summons runs to them as 
bishops of such a place, without any re- 
ference to the temporal baronies held by 
them. Down to the period of the Re- 
formation they were £ur from being the 
only ecclesiastical persons who had seats 
among the hereditary nobility of the hmd, 
many abbots and pnors having been sum- 
moned also, till the houses over which 
they presided were dissolved, and their 
office thus extinguished. Henry VIII. 
created at that time six new bishoprics, 
and ^ve the bishops placed in them 
seats m the same assembly. But before 
the nation had adjusted itself in its new 
position, there was a powerful party 
raised in the country, who maintained 
that a government of the church by 
bishops was not accordant to the primi- 
tive practice, and who sought to bring 
back the administration of ecclesiastical 
affiedrs to the state in which there was an 
equality among all ministers, and where 
the authority was vested in synods and 
assemblies. Churches upon this model 
had been formed at Geneva and in Scot- 
land ; and when this party became pre- 
dominant in the parliament of 1642, a 
bill was passed for removing the bishops 
from their seats, to which the kinff gave 
a reluctant and forced assent It was 
soon followed by an entire dissolution 
of the Episcopal Church. At the Re* 
storation this act was repealed, or de- 
clared invalid, and the English bishops 
have ever since had seats in the House of 
Lords. They form thft LAid& ^\\s6a»ab« 
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and oonstitate one of the three estates of 
the realm, the Lords Temporal and the 
Commons (the tiers e'tai) being the other 
two. Out of this has arisen the question, 
now laid at rest, whether a bill has 
passed the House in a constitutional 
manner, if it has happened that no Lord 
Spiritual was present at any of its stages. 
When the House becomes a court for the 
trial of a peer charged with a capital 
offence, the bishops withdraw, it being 
held unsuitable to the character of mi- 
nisters of mercy and peace to intermeddle 
in affairs of blood. 

For the executionof manyof the duties 
belonging to their high function they 
have officers, as chancellors, judges, and 
officials, who hold courts in the bishop's 
name. 

The election of bishops is supposed by 
those who regard the order as not dis- 
tinguished originally from the common 
presbyter, to have been in the people who 
constituted the Christian church in the 
city to which they were called; after- 
wards, when the number of Christians 
was greatly increased, and there were 
numerous assistant presbyters, in the pres- 
byters and some of the laity conjointly. 
T^ut after a time the presbyters only seem 
to have possessed the right, and the 
bishop was elected by them assembled in 
chapter. The nomination of such an 
important officer was, however, an ob- 
ject of great importance to the temporal 
princes, and they so far interfered that at 
length they virtually obtained the nomi- 
nation. In England there is still the 
shadow of an election by the chapters in 
the cathedrals. When a bishop dies, the 
event is certified to the king by the 
chapter. The king writes to the chapter 
that they proceed to elect a successor. 
This letter is called the cong<^ d*€lire. 
The king, however, transmits to them at 
the same time the name of some person 
whom he expects them to elect. If 
within a short time they do not proceed 
to the election, the king may nominate by 
his own authority ; if tihey elect any other 
than the person named in the king's writ, 
they incur the severe penalties of a prae- 
munire, which includes forfeiture of 
goodSf outlawry, and other evils. The 
insbop thus elected is confinxy^ in \uk& 
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new office under a royal oommiBrif% 
when he takes the oaths of allegiance, Wh 
premacy, canonical obedience, and againrt 
simony. He is next installed, and finally 
consecrated, which is performed by the 
archbishop or some other bishop named 
in a commission for the purpose, as- 
sisted by two other bishops. No persoa 
can be elected a bishop who is under 
thirty years of age. 

The inequalities which prevailed in 
the endowments for bishops in England, 
have lately been in a great measure 
removed. Their churches, which are 
called cathedrals (from cathedra, a seat 
of dignity), are noble and splendid edi- 
fices, the unimpeachable witnesses re- 
maining among us of the wealth, the 
splendour, and the architectural skill of 
the ecclesiastics of Ehigland in the middle 
ages. The cathedral of the Bishop of 
London is the only modem edifice. The 
bishop's residence is styled a palace. 
By 2 & 3 Vict c. 18, bishops are em- 
powered to raise money on their sees fbr 
the purpose of building houses of ren- 
deuce. The act 6 & 7 Wm. IV. c. 77, 
made provision prospectively for the erec- 
tion of a residence for the new bishops 
of Ripon and Manchester. 

In this country, and generally through- 
out Europe, an Archbishop has his own 
diocese, in which he exercises ordinary 
episcopal functions like any other bishop 
in his diocese^ yet he has a distinct cha- 
racter, having a superiority and a cer- 
tain jurisdiction over the bishops in his 
province, who are sometimes c^ed his 
suffragans, together with some peculiar 
privileges. This superiority is indicated 
in the name. The word or syllable arck 
is the Greek element a/>x (which occurs 
in apx^, oipx^s, ipx^^t &c.), and denotes 
precedence or authority. It is used ex- 
tensively throughout ecclesiastical nomen- 
clature, as may be seen in Du Cange's 
Glossary, where there are the names of 
many ecclesiastical officers into whose 
designations this word enters, who were 
either never introduced into tiie English 
church, or have long ceased to exist. 
The word arch also occurs in some civil 
tities of rank, as arch-duke. WhythSs 
word was used peculiarly in ecclesiastical 
ttSoAX^ T^>^%\ ^Ooas^ ^s;^ ^:^SaAs tisrm de* 
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nodng superiority, is probably to be ex- 
plained by the ikct that the tenn dpxifpt^St 
for chief-priest, occurs in the Greek text 
of the Scriptures. Patriarch is a com- 
pound of the same class, denoting the 
chief-ikther ; and is used in ecclesiastical 
nomenclature to denote a bishop -who has 
authority not only over other bishops, 
but over the whole collected bishops of 
divers kingdoms or states ; it is analogous 
in signification to the word pope (papa), 
a bishop who has this extended super- 
intendence. There is an official letter of 
the Emperor Justinian which is addressed 
to "John, Archbishop of Rome, and 
Patriarch;* and several of Justinian's 
ecclesiastical constitutions are addressed 
to " Epiphanius, Archbishop of Constan- 
tinople, and Patriarch." 

Whatever might be the precise Hmctions 
of the episcopus {ivlaKoiros, bishop), the 
term itself occurs in the writings of St. 
JPaul, Phil. i. 1, 1 Tim. iii. 2, and else- 
where; but the word apxifrio-Koirost or 
archbishop, does not occur till about or 
after the fourth century. Cyrillus Ar- 
diiepiscopus Hierosolymitanorum, and 
Celestinus Archiepiscopus Romanorum, 
occur under these designations in the pro- 
ceedings of the councU held at Ephesus, 
AJ>. 431. Other terms hj which an arch- 
bishop is sometimes designated are pri- 
mate and metropolitan. The first of these 
is formed from the Latin word primuSf 
** the first," and denotes simple precedency, 
the first among the bishops. The latter 
is a Latin word (metropolitanus) formed 
from the Greek, which rendered literally 
into English would be the man of the me- 
tropolis or mother-city ^ that is, the bishop 
who resides in that city which contains 
the mother-church of all the other 
churches within the province or district in 
"which he is the metropolitan. The Greek 
word is metropolites {ixrrrpoToXiTtis.^ 

The meaning of the term metropolitan 
is supposed to point out the origin of the 
distinction between bishop and arch- 
bishop, or, in other words, the origin of 
the superiority of th . archbishop over 
^e bishops in hi^ ovince, when it is 
not to be attr". itek j mere personal as- 

reearded only as an 
The way" in which 
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Christianity became extended over Eu- 



rope was this: — An establishment was 
gained by some zealous preacher in some 
one city ; there he built a church, per- 
formed in it the rites of Christianity, and 
lived surrounded by a company of clerks 
engaged in the same design and moving 
according to his directions. From this 
central point, these persons were sent 
from time to time into the country around 
for the purpose of promoting the recep- 
tion of Christianity, and thus other 
churches became founded, offspring or 
children, to use a very natural figure, of 
the church from whence the missionaries 
were sent forth. When one of these sub- 
ordinate missionaries had gained an 
establishment in one of the more con- 
siderable cities, remote from the city in 
which the original church was seated, 
there was a convenience in conferring 
upon him the frmctions of a bishop ; ana 
the leading design, the extension of Chris- 
tianity, was more effectually answered 
than by reserving all the episcopal 
powers in the hands of the person \^ho 
presided in the mother-church. Thus 
other centres became fixed ; other bishop- 
rics established ; and as the prelate who 
presided in the first of these churches 
was still one to whom precedence at 
least was due, and who still retained in 
his hands some superintendence over the 
newer bishops, archbishop became a suit- 
able designation. Thus in England, 
when there was that new beginning of 
Christianity in the time of Pope Gregory, 
Augustine, the chief person of the mis- 
sion, gained an early establishment at 
Canterbury, the capital of the kingdom 
of Kent, through the favour of King 
Ethelbert There, in this second con- 
version, as it may be called, the first 
Christian church was established, and 
from thence the persons were sent out, 
who at length Christianized the whole of 
the southern part of England. Paulinus, 
in like manner, a few years later, gained 
a similar establishment in the kingdom 
of Northumbria, through the zeal of ICiiig 
Edwin, who received Christianity, ana 
built him a church at York, one of his 
royal cities, which may be regarded as 
the chief city of Edwin's kingdom. From 
York Christiauitj' xvas d.v^%«sAL cs\^^ '5^£sa. 
northeni px\& oi '^n^ioA, ^& ^^ss^ 
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Canterbury otct the southern. It seems 
to have been the peculiar diligence and 
dignity of Paulmus which procured for 
him the title of archbishop, and gave him 
a province, instead of a diocese only, as 
was the case with the other members of 
the Augustinian mission. This was done 
by special act, under the authority, it is 
said, of Justus, an early successor of 
Augustine. But the j>recedence of the 
real English metropolitan is acknow- 
ledged in two circumstances : in the style, 
the one being a primate of England, and 
the other the primate of all England; 
and in the rank, precedence being always 
given to the urchbishop of Canterbury, 
and the lord chancellor of England being 
interposed in processions between the 
two archbishops. In former times the 
ardibishops of Canterbury were invested 
by the pope with a legatine authority 
throughout both provinces. The arch- 
bishop can still grant Acuities and dis- 
pensations in the two provinces. He can 
confer degrees of sdl lands, and can grant 
special licences to marry at any place and 
at any time. He licenses notaries. Bum 
states that previous to the creation of an 
archbishopric in Ireland in 1152, the 
archbishop of Canterbury had primacy 
over that country, and Canterbury was 
declared, in the time of the two first Nor- 
man lungs, the metropolitan church of 
England, Scotiand, and Ireland, and the 
isles adjacent The archbishop was some- 
times styled a patriarch and orhis Bri- 
iannici potUifex, At general councils 
abroad he had precedency of all other 
archbishops. 

There is evidence sufficient to show 
that Christianity had made its way long 
before the time of Gregory amons the 
Roman inhabitants of JSntsdn and the 
Bomanized Britons; and it is not con- 
tended that eitiier Scotland or Ireland 
owed its Christianity to that mission. 
Wales has no archDishop; whence it 
seems to be a legitimate inference that 
the Welsh church is only a fragment of 
a greater church in which the whole of 
England and Wales was comprehended, 
the church, as to what is now called 
England, being destroyed by the Saxons, 
wlio were pagans. Yet some have cou- 
ioaded that mere was aa aichibyioi^ ^\ 



Caer Leon; and others* on grounds 
equally uncertsdn, that bishops, under 
the denomination of archbishops, were 
settied in those early times at London aod 
York. 

This account of the mode in which 
Christianity was difiiised through many 
parts of Europe may be perfe^y true; 
but though a specious explanation of the 
word metropohtan, it is not a tma ex- 
planation. Under the later empire the 
name Metropolis was applied to various 
cities of Asia and conferred on them as a 
titie of rank. The emperors Theodosius 
and Valentinian confeired on Berytos in 
Phoenicia the name and rank of a metro- 
polis ** for many and sufficient reasons." 
{Cod. xi. tit. 22 (21). Accordingly the 
bishop of a metropolis was called metro" 
politan (jirrrpowoMTiis), and the Inshop 
of a city which was tinder a metotmolis 
was simply called bishop. All the Inshops* 
both metropolitan and others, were sub- 
ject to the archbishop and patriarch ol 
Constantinople, who received his instruc- 
tions in ecclesiastical matters from the 
enmeror. (^Cod. i. tit 8, s. 42, 43). 

The precise amount of stiperintendence 
and control preserved hj the archlMshops 
over the bishops in their respective pro* 
vinces, does not seem to be very accu- 
rately defined. Yet if any bishop intro* 
duces irregularities into his diocese, or 
is guilty of scandalous immoralities, the 
archbishop of the province may, as it 
seems, inquire, call to account, and punish. 
He may, it is said, deprive. In 1822 the 
archbidiop of Armagh deposed the bishop 
of Clogher from hu bishopric In dis- 
putes between a diocesan and his clergy 
an appeal lies to the archbishop of & 
provmce in all cases except disputes re- 
specting curates' stipends. (1 & 2 Vict 
a 106.) RoUe, a good authority, says 
that the archbishop may appoint a co- 
adjutor to one of his suffragans who is 
infirm or incapable. The nght is now 
confirmed by 6 & 7 Vict c. 62, intituled 
' An Act to provide for the Performance 
of the Episcopal Functions in case of the 
IncapacilT of any Bishop or Archbishop/ 
It is under this act that the bishop of 
Salisbury at present exercises episcopal 
functions in the diocese of Bath and 
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An archbishop has a right to name one 
tf his derks or chaplains to be provided 
Ibr by every bishop -whom he consecrates. 
The present practice is for the bishop 
whom he consecrates, to make over by 
deed to the archbish(^ his execntors and 
assigns, the next presentation of snch 
benCT^ce or dignity which is at the bishop's 
diqK)6al within hk see, as the archbishop 
may choose. This deed only binds the 
bishop who grants, and, therefore, if a 
"bishop dies before the option is vacant, 
the archbishop must make a new option 
when he consecrates a new bishop. If 
the archbishop dies before the benence or 
dignity is vacant, the next presentation 
goes to his executors or assigns according 
to the terms of the grant. 

The archbishop tOso nominates to the 
benefices or dirties which are at the 
diqrasal of the bishops in his province, if 
not filled up within six montl^ from the 
tune of the avoidance. Daring the va- 
cancy of a see, he is the guardian of ^e 
Bpiritoalities. 

Certain of the bishops are nominally 
officers in Ihe Oithedral of Canterbury, 
or in the household of the archbishop. 
** The bishop of Loudon is his provincial 
dean, the bishop of Winchester his chan- 
cellor, the bishop of Lincoln anciently was 
his vice-chancellor, the bishop of Salisbury 
his precentor, the bishop of Worcester his 
chaplain, and the bishop of Rochester 
(when time was^ carried the cross before 
him." (Bum.) The archbishop has 
also certain honorary distinctions; he 
has in his style the phrase " by Divine 
providence," but the bishop's style runs 
''by Divine permission;" and while the 
bishop is only installed, the archbishop is 
said to be enthroned. The title of 
** Grace" and " Most Reverend Father in 
God? is used in speaking and writing to 
archbishops, and bishops have the titie of 
** Lord" and *" Right Reverend Father in 
God." 

The archbishops ma^ nominate eight 
clerks each to be their chaplains, and 
bishops nx. The archbishop of Canter- 
bury claims the right of placing Ihe 
crown upon the head of the king at his 
coronation; and the archbishop of York 
claims to perform the same office for the 
qae&k cousor^ and he is her perpetual 



chaplain. The archbishop of Canterbury 
is me chief medium of communicatioo 
between the clergy and the king, and is 
consulted by the king's ministers in all 
affisdrs touching the ecclesiastical part of 
the constitution} and he generally de- 
livers in parliament what, when unani- 
mous, are the sentiments of the bench of 
bishops. The two archbishops have pre- 
cedence of all temporal peers, except 
those of the blood-royal ; and except that 
the lord chancellor has place between the 
two archbishops. 

The province of the archbishop of York 
consists of the six northern counties, "with 
Cheshire and Nottinghamshire ; to these 
were added, by act (^ parliament in the 
time of Henry VIII., the Isle of Man : in 
this province he has five sufEraeanb, the 
bishop of Sodor and Man, the bishop of 
Durham, the only see in his province of 
Saxon foundation, the bishops of Carlisle, 
Chester, and Ripon. Of these, the bishopric 
of Carlisle was founded by King Henry I. 
in tiie latter part of his reign, and the 
bishopric of Chester by King Henry 
VIII. ; so thinly scattered was the seed 
of Christianity over the northern parts of 
the kingdom in the Saxon times. To the 
above mive been added the bishopric of 
Ripon, created by act of parliament (6 & 
7 Wm. IV. c 77) in 1836, and the 
bishopric of Manchester, also created by 
the same act ; but a bishop was not to 
be appointed for Manchester until a va« 
cancy occurred in either the see of St. 
Asaph or Bangor. 

The rest of England and Wales 
forms the province of the archbishop of 
Canterbury, in which there are twelve 
bishoprics of Saxon foundation ; and the 
bishopric of Ely, founded by Henry I. ; 
the bishoprics of Bristol, Gloucester, Ox- 
ford, and Peterborough, founded by 
Henry VIII. ; and the four Welsh 
bishoprics, of which St. David's and 
Llandaff exhibit a catalogue of bishops 
running back fkr beyond tiie times of St 
Augustine. The Welsh bishoprics will 
be reduced to three by the union of St 
Asaph and Bangor whenever a vacancy 
occurs in either. The twelve English 
bishoprics of Saxon foundation are Lou- 
don, Winchester, Rochester^ Chiches^T^ 
^Salisbury* 'BxaXet^ ^Bw^a. «»sS. ^'S^i^ 
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Worcester, Hereford, Lichfield and Co- 
Tentry, Lincoln, and Norwich. 

The dioceses of the two English arch- 
bishops, or the districts in which they have 
ordinary episcopal functions to perform, 
were remodelled by 6 & 7 Wm. IV. c. 77. 
The diocese of Canterbury comprises the 
greater part of the county of Kent, except 
the city and deanery of Rochester and 
some parishes transferred by the above act, 
a number of parishes distinct from each 
other, and called Peculiars, in the county 
of Sussex, with small districts in other 
dioceses, particularly London, which, be- 
longing in some form to the archbishop, 
ackaowledge no inferior episcopal au- 
thority. The diocese of the archbishop 
of York consists of the county of York, 
except that portion of it included in the 
new diocese of Ripon, the whole county of 
Nottingham, with some detached districts. 

Exact knowledge of the diocesan divi- 
sion of the countiy is of general import- 
ance as a guide to the depositaries of 
mrills of parties deceased. But all wills 
which dispose of property in the public 
funds must be proved in the Prerogative 
Court of the archbishop of Canterbury ; 
and in cases of intestacy, letters of admi- 
nistration must be obtained in the same 
court ; for the Bank of England acknow- 
ledges no other probates or letters of ad- 
ministration. 

Lives of all the archbishops and 
bishops of England and Wales are to be 
found in an old book entitled De Pra- 
sulibus AnylicB Commentarius. It is a 
work of great research and distinguished 
merit. I'he author was Fi*ancis Godwin, 
or Goodwin, bishop of LlandafP, and it 
was first published m 1616. A new edi- 
tion of it, or rather the matter of which 
it consists, translated and recast, with a 
continuation to the present time, would 
form a useful addition to our literature. 
There is also an octavo volume, published 
in 1720, by John le Neve, containing live 
of all the Protestant archbishops, but writ- 
ten in a dry and uninteresting manner. 
Of particular lives there are many, by 
Strype and others ; many of the persons 
who have held this high dignity having 
heen distinguished by eminent personal 
quMJkiuSf as well as by the exalted svaidoii 
tJiejr hdve occupied. 



St. Andrew's is to Scotland what Can^ 
terbury is to England; and while the 
episcopal form and order of the churca 
existed in that country, it was the seat of 
the archbishop, though till 1470, when the 

Eope granted lidm the title of archbishop 
e was known only as the Episcopns Maxi- 
mus Scotise. In 1491 the bishop of Glas- 
gow obtained the title of archbishop, and 
had three bishops placed as snfEragans 
under him. Until about 1466 the uch- 
bishop of York claimed metropolitan ju- 
risdiction over the bishops in Scotland. 

In Ireland there are two archbishop* 
rics, Armagh and Dublin. The arch- 
bishoprics of Tuam and Cashel were re- 
duced to bishoprics by the act 3 & 4 Will. 
IV. c. 37. Catalogues of the archbishops 
of Ireland and Scotland may be found 
in that useful book for ready reference 
the Political Begistar, by Robert Beatson, 
Esq., of which there are two editions. 

To enumerate all the prelates through- 
out Christendom to whom the rank and 
office of archbishop belong would extend 
this article to an unreasonable length. 
The principle exists in all Catholic coun- 
tries, that there shall be certain bishops 
who have a superiority over the rest; 
forming the persons next in dignity to 
the great pastor pastoi-um of the churcb, 
the pope. The extent of the provinces 
belonging to each varies, for these eccle- 
siastical distributions of kingdoms were 
not made with foresight, and on a regu- 
lar plan, but followed the accidents which 
attended the early fortunes of the Chris- 
tian doctrine. In Germany, some of the 
archbishops attained no small portion of 
political independence and power. Three 
of them, viz. those of Treves, Colore, 
and Mainz, were electors of the empire. 
In France, under the old regime, there 
were eighteen archbishoprics, all oi 
which, except Cambray, are said to have 
been found^ in the second, third, and 
fourth centuries ; the foundation of the 
archbishopric of Cambray was referred 
to the sixth century. ,The number of 
bishops in France was one hundred and 
four. The French have a very large and 
splendid work, entitled Gallia Chrit' 
iianttt containing an ample history of each 
\ ^To^nxice, and of the several subordinate 
\ si^^ ci(>iu^x^<i:\A<ii^ m\!L) %sA %]5A of the 
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abbeys and other religioos foundations, 
wilJi lives of all the prelates drawn np 
with the most critical exactness. Since 
the Revolution forty^nine dioceses in 
France ha^e been suppressed, and only 
three new ones have been created. The 
French hierarchy consists at present of 
fourteen archbishops and sixty-six bi- 
shons. According to the * Metropolitan 
Catnolic Almanac' for 1844, published 
in the United States, the number of Roman 
Csitholic archbishops in Europe is 108, 
and of bishops 469, and there are 154 bi* 
^ops in other ^rts of the world, making 
a total of 731 bishops. 

In the British colonies the first bishop- 
ric crented was that of No^ a Scotia, in 1 787, 
and the number of bishops in the colonies 
has been increased by a number of recent 
creations of sees to fifteen. [Bishopric] 
In 1841 a bishop of the United Church 
of Elngland and Ireland was appointed 
fbr Jerusalem. The king of Prussia was 
the fint to suggest the appointment to 
Queen Victoria, and the right of appoint- 
ment will be altemateW enjoyed by the 
crowns of Prussia and England ; but the 
archbishop of Canterbury has a veto on 
the Prussian appointment. The bishop 
of Jerusalem is for the present a sufiragan 
of the udibishop of Canterbury's; but he 
cannot exercise any of his functions in 
the dominions of Great Britain, nor can 
theperscns ordained by him. The act 
5 "^^ct c. 6, was passed to enable the 
archbishops of Canterbury and York, 
and such bishops as they might select, to 
consecrate a fbrei^ bishop. 

On the separation of the North Ame- 
rican colonies from the mother-country, 
a difficulty was felt by those persons who 
were desirous of observing the forms of 
the Anglican Church, as persons ordained 
by the bishops of England are required 
to take the oath of allegiance, &c. An act 
was therefore passed (24 Geo. III. c. 35) 
which relieved them from the necessity 
of taking such oaths, with the proviso 
that they could not legally officiate in 
any part of the British dominions. The 
American bishops, from the same obsta- 
cle, were for some time consecrated by 
Scotch bishops ; but the act 26 Geo. 111. 
fr. 84, which d^pensed with the oath of 
alie^aoo^ and rendered only the king's 



licence necessary, enabled them to resort 
to the bishops of the Church of England. 

At the present time there are twenty- 
four bishops of the Protestant Episcopal 
Church of the United States of America. 

The Episcopal church of the United 
States of JVorth America is said to be a 
complete picture of tiie Church of Eng- 
land republicanized. The superior powers 
of church government are vestea in a 
General or National Convention which 
meets triennially. The Convention con- 
sists of two houses. Tlie bishops sit as a 
body in their own right and form a sepa- 
rate House. The lower House is com- 
posed of lay and clerical delegates. Each 
diocese is represented by four laymen 
and four of the clergy, who are elected 
by local Diocesan Conventions. The lay 
members of the Diocesan (inventions are 
elected by their rei^)ective congregations 
or vestries. The Greneral Couventiont 
amongst other things, has the power of 
revising old or making new canons. 
It hears and determines charges against 
bishops; receives and examines testi- 
monials fh)m Diocesan Conventions re- 
commending new bishops, and decides 
upon their appointment ; without the cer- 
tificate of the Greneral Convention a 
bishop cannot be consecrated. The sit- 
tings of a General Convention usually 
last about three weeks. At the Convention 
which assembled at Philadelphia in Oct. 
1844, eleven committees were appointed 
for the transaction of business; there was 
one committee on matters relating to the 
admission of new dioceses ; and another 
on the consecration of bishops. At this 
Convention a canon was passed for regu- 
lating the consecration of foreign bishops 2 
such bishops cannot exercise their func- 
tions in the United States. At the 
same Convention '* sentence of suspen- 
was passed on a bishop by the 
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House of Bishops. They adjudged him to 
be "suspended fh)m all public exercise 
of the office and functions of the sacred 
ministry, and in particular from all exer- 
cise whatsoever of the office and work of 
a bishop of the church of God." The 
resignation of a bishop must in the first 
instance be accepted by a majority of 
two-thirds of the lay and cl<it\fia.l d&Ya^<i:^ 
of the CqunqhIaou q1 \^<& ^\vy;vsj^\ ^s^>x 



BISHOP. 



I 382 J 



BISHOP. 



Ihen requires to be ratified by a majority 
of both Houses at a General ConyeBtion. 
The title assumed by a bishop in the 
United States is ** Right Reyerend." 

The bishops of the Methodist Episcopal 
Church of ibe United States haye no ^r^ 
ticular proyince or district Their time 
is chiefly spent in attending the different 
annual conferences of the church. 

The Roman Catholic hierarchy in the 
United States is composed of one arch- 
bishop, fifteen bishops, and fiye coad- 
jutors. The first {toman Catholic bishop in 
the United States was consecrated in 1 790. 

Bishops inpartibus, — This is an ellip- 
tical phrase, and is to be supplied with 
the word It^fidelium, These are bishops 
who haye no actual see, but who are con- 
iecrated as if they had, under the fiction 
that they are bishops in succession to those 
who were the actual bishops in cities where 
Christianity once flouri^ed. Syria, Asia 
Minor, Greece, and the northern coast of 
Africa, present many of these extinct 
sees, some of them the most andent and 
most interesting in the history of Chris- 
tianity. When a Christian missionary 
is to be sent fortii in the character of a 
bishop into a country imperfectly Chris- 
tianized, and where the conyerts are not 
brought into any regular church order, 
the pope does not consecrate the mission- 
ary as the bishop of that country in 
which his sendees are required, but as 
the bishop of one of the extinct sees, who 
is supposed to haye left his diocese and to 
be trayelling in those parts. So, when 
England had broken off from the Roman 
Catholic Church, and yet continued its 
own unbroken series of bishops in the re- 
cognised English sees, it was, fi>r Roman 
Catholic ecclesiastical affairs, diyidedinto 
* districts,' oyer each of which a bishop has 
been placed, who is a hUhop in partihus. 
When, m the time of King Charles I., 
Dr. Richard Smith was sent by the pope 
into England in the character of bishop, 
he came as bishop of Chalcedon. The 
London District is superintended by a 
bishop who is styled the Bishop of Olena ; 
the Eastern District by the Bishop of 
Ariopolis; the Western District by the 
Bishop of Pella ; the Central District by 
the Bishop of Cambysopolis; the Lasica.- 
sbire Distnoi by tl^e Bishop of TVo&\ th& 
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District of York by the Bishop of Trachis ; 
the Northern District by the Bishop of 
Abides ; and the Welsh District is under 
a yicar-apostolic, the Bishop of Apollonia. 
Scotiand is diyided in a similar manner. 
Each District in Great Britain is subdi- 
yided into Rural Deaneries. 

In the Charitable Donations (Ireland) 
Act (7 & 8 Vict c. 97) the Roman Cap 
tholic j)relates are designated for the first 
time since the Reformation by their epis- 
copal tities. They had been referred to in 
the bill, when first brought in, as '* any 

Eerson in the said church [of Rome] of any 
igher rank or order," &c. ; and, on tlie 
proposition of the goyemment, this was 
altered to " any anmbishop or bishop, or 
other person in holy orders, of the Chiureh 
of Rome." In December, 1844, a royal 
commission was issued constituting the 
Board of Charitable Bequests in Irdand, 
and the two Roman Catholic archbishops 
and bishop who are appointed membcm 
of the Board are styled ** Most Beyerend " 
and ** Right Reyerend," and are g^yen pre- 
cedency according to their episcopal nmk. 
The Ekiglish bishops who haye been 
sent to Noya Scotia, to Quebec, and to the 
East and West Incties, haye been named 
from the countries placed under their 
spiritual superintendency, or from the 
city which contains their reddence and 
the cathedral church. 

Suffragan bishops. — In England, eyery 
bishop is, in certain yiews of his char 
racter and position, regarded as a sufira^ 
gan of the archbi^op in whose proyince 
he is. But suffragan bishops are rather 
to be understood as bishops in partibus 
who were admitted by the English 
bishops before the Reformation to assist 
them in the performance of the duties of 
their office. When a bishop filled some 
high office of state, the assistance of a 
suffragan was almost essential, and was 
probably usually conceded by the pope, 
to whom such matters belonged, when 
asked for. A catalogue of persons who 
haye been suffragan bishops in England 
was made by Wharton, a great ecclesias- 
tical antiquary, and is printed in an ap- 
pendix to a Dissertation on Bishops ta 
partibus, published in 1 784 by another dis- 
txii^u&b^ church-antiquary, Dv. Samnal 
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* At the Refbnnation provision was made 
fi>r a body of suffiragans. A sufiragfm, 
in tbe more ordinaiy sense of the teim, 
is a kind of titular bishop, a person ap- 
pointed to assist the bishop in the dis- 
charge of episcopal duties. The act 
26 Henry VIII. c 14, authorizes each 
archbishop and bishop to name a sufira- 
can, which is to be done ia this manner : 
he is to present the names of two clerks 
to the kmg, one of whom the king is to 
select. He was no longer to be named 
from some extinct see, but from som^ 
town within the realm. Six and twenty 
places are named as the seats (nominally) 
of the suf&agan bishops. They were 
these whicji Ibllow : — 
Thetford, Marlborough, Grantham, 
Ipswich, ^ed&rd, Hull, 
Colchester, Leicester, Huntingdon, 
Doyer, Gloucester, Cambrmge, 

Guildford, Shrewsbury, Pereth, 
Southampton, Bristol, Berwick, 

Taunton, Penrith, StGermains, 

Shaftsbury, Bridgwater, and the 
Molton, Nottmgham, Isle of Wight 

Tliis was before the establishment of 
the six new bishoprics. But eyery bi^op 
within his proyince is sometimes spoken 
of as a eoffrig&a of the archbishop, being 
originally, in tact, little more. Questions 
liaye been raised respecting the origin of 
the word sufi&agan, which is by some 
supposed to be connected with mffrageM 
or yotes, as if the bishops were the yoters 
in ecclesiastical assemblies ; but more pro- 
bably, if connected with suffrages at all, 
the term has a reference to their claiming 
to Tote in the election of the archbishop. 
A great qu^tion respecting the right of 
election of an archbishop of Canterbury, 
between the sufiragans of his province 
and the canons of Canterbury, arose in 
the time of King John, and is a princi- 
pal occurrence in the contest which he 
waged with the pope and the church. 

Very few persons were nominated suf- 
fifBgan bishops under the act Hen. VIII. 
c 14. One, whose name was Robert 
Pursgloye, who had been an abbot, and 
who was a friend to education, w^s suf- 
ftagan bishop of Hull. He founded tiiie 
Grammar School of Tideswell in Derby- 
diire. He died in 1579, and lies interred 
ia tiie church of Tideswell, under a supip- 



tuous tomb, on which is his effigy in the 
episcopal costume, with a long rhyming 
inscription presenting an account, curious 
as being contemporary, of the places at 
which he received his education, and the 
ecclesiastical offices which in succession 
he filled. 

Boy-bishop. — In the cathedral and other 
greater churches, it was usual on St, 
Nicholas-day to elect a child, usually one 
of the children of the choir, bishop, and 
to invest him with the robes and other 
insignia of the episcopal office ; and he 
continued from that day (Dec 6) to the 
feast of the Holy Innocents (Dec 28) to 
practise a kind of mimicry of the cere* 
monies in which the bishop usually offi^ 
elated, more for the amusement than to 
the edification of the peo^e. The cu&r 
tom, strange as it was, e^ted in the 
churches on the Continent as well as in 
England. It may be traced to a remote 
penod. It was countenanced by the 
great ecclesiastics themselves, and in their 
foundation they sometimes even made 
provision for these ceremonies. This 
was the case with the archbishop of 
York in the reign of Henry VII., when 
he founded his college at Rotherham. 
Littie can be said in fiivour of such ex* 
hibitions, but that they served to abate 
the dreariness of mid-winter. Much 
may be found collected on this subject in 
ElUs's edition of Brand's * Popular An- 
tiquities,' vol. i. pp. 328-336. The cus- 
tom was finally suppressed by a procla- 
mation of Henry VIII. in 1542. 

BISHOPRIC is a term equivalent to 
diocese or see, denoting the whole district 
through which the bishop's superintem 
dency extends. The final syllable is the 
Anglo-Saxon pic^, region^ which entered 
in like manner into the composition of 
one or two other words. The word 
Diocese is from the Greek dioekegia 
{hoitaiffis), which literally signifies 'ad- 
ministration.' (See tiie instances of the 
use of this word in Dion. Cassius, Index, 
ed. Reimarus.) In the time of the Em- 
peror Constantine and afterwards the 
word Diocese was used to signify one of 
the civil divisions of the Empire. The 
word See, in French ^i^ge, m Italian 
sedia, signifies ' seat,' * resldftwo^ ' ^sA S& 
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Tile Italians call the Holy See, La Sedia 
Apostolica; and the French, Le Saint 
Sie'ge. 

In England there are two archbishop- 
rics, and twenty bishoprics: in Wales, 
four bishoprics; the Isle of Man forms 
also a bishopric, but the bishop has no 
seat in the English parliament. 

The basis of the present diocesan dis- 
tribution of England was laid in the 
times of the Saxon Heptarchy. At the 
Conquest there were two archbishoprics 
and tiiirteen bishoprics : 



Canterbury, 

York, 

London, 

Winchester, 

Chichester, 

Rochester, 

Salisbury, 

Bath and Wells, 



Exeter, 
Worcester, 
Hereford, 
Coventry and Lich- 
field, 
Lincoln, 
Norwich, 
Durham. 



The first innovation on this arrange- 
ment was made by King Henry I., who, 
to gratify the abbot of &e ancient Saxon 
ibondation at Ely, and to free him from 
the superintendence of the Bishop of Lin- 
coln, in whose diocese he was, erected 
Ely into a bishopric, the church of the 
monastery being made a cathedral. He 
assigned to it as its diocese the county of 
Cambridge, and some portion of Nor- 
folk, perhaps as much as had formerly 
been comprehended within Mercia, for 
we have no better guide to the exact 
limits of the ancient Saxon kingdoms 
than the limitations of the ancient dio- 
ceses. This was eficcted in 1109. 

The second was in 1 133, near the end 
of the reign of Henry I., when the see 
of Carlisle was founded. The diocese, 
before the alterations effected by 6 & 7 
Wm. IV. c. 77, consisted of portions of 
the Counties of Cumberland and West- 
moreland, perhaps not before compre- 
hended within any English diocese. 

No other change took place till 1541, 
when King Henry VIII. erected six new 
bishoprics, feicilities for doing so being 
atforded by the dissolution of the mo- 
nastic establishments, which placed at 
the king's disposal lar^ and splendid 
rhurches, and great estates, out of which 
fo make a provision for the support of the 
bishops. These were, 1. V)xibrd, Vva-vm^ 



At its diocese the county of O^rfoTdA^^'^^^^'^ ^^^"^^ '\\kft\i>^^^ S& <s8lled the 
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which had previously been induM 
within the diocese of Lincoln. 2. Peter 
borough : this diocese was also tfken out 
of that of Lincoln, and comprised dir. 
coun^ of Northampton and the greats' 
portion of Rutland. 3. Gloucester, having 
for its diocese the county of Glooeester, 
which had been previously in Uie dio- 
cese of Worcester. 4. Bristol, to which 
the city of Bristol and the whole ooonty 
of Dorset, heretofore belonging to the 
diocese of Salisbury,- were assigiied. 
5. Chester; to this a very large tract 
was assigned, namely, the ooonty of 
Chester, heretofore part of the diocese of 
Lichfield and Coventry, and the whole 
county of Lancaster, part of Cumber- 
land, and the archdeaconry of Richmond, 
all which were before in the diocese of 
York ; and 6. Westminster ; the county 
of Middlesex, which before had belonged 
to the diocese of London, being asagned 
to it as a diocese. This last bishf^rie, 
however, soon fell. In about x^e year^ 
Thirl by, the first and only bishop, was 
traiislated to the see of Norwich, imd the 
county of Mit^dlesez was restored to the 
dioces^. c i T<) \don. 

Frcn the year 1541 until 1836 no 
chang : was i /le in the diocesan distri- 
bution cs >^'Qf i:a)d. There was at first 
no propo:ro*i among the dioceses; s(Mne, 
as tho^73 3'' y'ork and Lincoln, being of 
vast extertU artr others, as Hereford, Ro- 
chester, aua Canterbury, smalL The 
change which has taken place in the po- 
pulation G^ diUorent parts of £kigland 
heightened tao irregularity in respect 
of tlie bufiLien of these sees. Before 
the passing of 6& 7 Wm. IV. c 77, the 
revenues were not in any degree pro- 
portionate to the extent or population 
of the diocese, as they consisted for the 
most part of lands settled upon the sees, 
often in times long before tiie Conquest, 
the revenues from which varied greatly, 
according as the lands lay in places to- 
wards which the tide of population had 
been directed, or the contrary. The act 
6 & 7 Wm. IV. c. 77, created two new 
bishoprics in England (Ripon and Man- 
chester), and provided for the union of 
the bishopric of Bristol with that of 
Gloucester. The bishopric of Bristol no 
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of Gloucester and Bristol. The 
[xjesfe of Ripon did not conse- 
add to the number of bishoprics. 
>hopric is formed out of the dio- 
York and Chester. The same act 
vided for the union of tiie dioceses 
or and St. Asaph, and on a vacancy 
ig in either of them a bishop of 
ister was to be appointed. But 
ise for the severance of the two 
sees was repealed by 10 & 11 
108. and the new bishopric of 
38ter founded and endowed out 
iurplus episcopal revenues at the 
I of the Ecclesiastical Commis- 
The new diocese embraces the 
iouuty of Lancaster, and the Act 
the new archdeaconry of Liver- 
This change was the result of a 
in 1844, in which the government 
en defeated by 49 to 37, in the 
on a motion bv Earl Powis, for 
ig the clause in the act which 
d for the union of the two sees. 
3 assent of the crown being re- 
the measure was withdrawn, but 

rds carried. 

. the Report cf the Commissioners 
id by his Majesty to inquire into 
'ilesiastical Revenues of England 
aleSy published in 1835, we ab- 
le following return of the reve- 
the English sees. The bishoprics 
.nged under the archbishoprics to 
hey respectively belong. For the 
of benefices, population, &c. of 
s, see Benefice. 

Net Income. 
ffiURY . . . £19,182 

on 13,929 

hester . . . . 11,151 
saph . . . . 6,301 
or 4,464 



and Wells 
>1 . . , 
lester . . 
ivid's . 



. . . 5,946 

. . . 2,351 

. . . 4,229 

. . . 1,897 

11,105 

;r 2,713 

jester . . . . . 2,282 

ford 2,516 

ield and Coventry . 3,923 

An 4,542 

laff . . .924 

ich 5,395 



Oxford . . 
Peterborough 
Rochester . 
Salisbury • 
Worcester . 



Net Income. 
. . . £2,648 

... «j,aOo 

. . . 1,459 
. . . 3,939 
. . . 0,565 

York 12,629 

Durham 19,066 

Carlisle 2,213 

Chester 3,261 

Sodor and Man .... 2,555 

The important act already quoted not 
only remodelled the diocesan divisions of 
England, but provided for a fresh distri- 
bution of the revenues of the different 
bishops according to the following scale : 

Archbishopf. 
Canterbury .... £l5,000 
York 10,000 

Bishops. 

London 10,000 

Durham 8,000 

Winchester .... 7,000 

Ely 5,.500 

St. Asaph and Bangor . 5,200 

Worcester 5,U00 

Bath and Wells . . . 5,000 

The other bishoprics are augmented by 
fixed contributions out of the revenues of 
the richer sees, so as to increase their 
average annual incomes to not less than 
4000/. nor more than 5000/. The bishop 
of Sodor and Man has 2000/. a-year. The 
surplus revenues are paid into the hands of 
the Ecclesiastical Commissioners, and con- 
stitute what is called the Episcopal Fund ; 
and every seven years, from Jan. 1, 1837, 
a new return is to be made by them of 
the revenues of all the bishoprics, and 
thereupon the scale of episcopal payments 
is to be revised, so as to preserve the 
scale fixed upon by the act llie first 
revision upon new returns of income for 
1844 is now making or has just been 
completed. Provision was also made in 
this act for a more equal distribution of 
patronage among the several bi^ops^ 
proportioned to the relative magnitude 
and importance of their respective dio- 
ceses* 

The bishops of London, Durham, and 
Winchester, rank next to the archbishops ; . 
the others rank according to priority of 
consecration. 
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While the church of Scotland was epis- 
copal in its constitution it had two arch- 
bishoprics, St. Andrew's and Glasgow, and 
eleven bishoprics, to which, as late as 
1633, a twelfth was added, the bishopric 
of Edinburgh. In the other thirteen 
sees there is a long and pretty complete 
catalogue of bishops, running up to the 
ninth, tenth, eleventh, or twelfth oentu- 
ries. The cdeven antient bishoprics were 
those of 



Aberdeen, 
Argyle, 
Brechin, 
Caithness, 



Dumblaine, 
Dunkeld, 
Galloway, 
Moray, 



Orkney, 
Ross, 



and the Isles, or Sodor, a see which was 
formerly within the superintendency of 
the bishop of Man. 

At the Revolution the Presbyterian 
church of Scotland was acknowledged as 
the national church : but there is still an 
Episc(n)al church in Scotland, the mem- 
bers 01 which are there m the character 
of dissenters. The present sees are Aber- 
deen, Edinburgh, Dunkeld, Ross and 
Argyle, Glasgow and Brechin. In a 
letter addressed to the Bishop of Glasgow, 
dited Fulham, November 21, 1844, the 
Bishop of London strongly disclaimed 
jurisdiction over English clerg3anen offi- 
ciating in Scotland, and recommended 
them to pay canonical obedience to the 
Scottish bishops within whose diocese 
they were officiating. 

Before the passing of 8 & 4 Wm. IV. 
c. 37, and 4 & 5 Wm. IV. c. 90, there 
were four archbishoprics and eighteen bi- 
shoprics in the Protestant Church of Ire- 
land. The four archiepiscopal provinces 
were subdivided into thirty-two dioceses, 
which had been consolidated into eighteen 
bishoprics at different epochs. At the 
time of passing the act, by which many 
were to be extinguished on the death of 
the existing bishop, there were in the 
province of 

Armagh — Meath and Clonmacnoise, 
Clogher, Down and Connor, Kilmore, 
Dromore, Raphoe, and Derry. 

i>M6/in —Kildare, Ossory, and Ferns 
and Leighlin.^ 

* Cashel — Limerick, Cork and Ross, 
Waferford and Lismore, Cloyne> and 
KiilsHoe and Kilfenora. 



Tuam — Elphin, Cionlbrt and Kilmao' 
duagh, and Killala and- Achourj. 

Of Uiese, by the act above-mentNoed, 
the archiepiscopal diocese of T\iam was 
to be united to that of Armagh, and Ihat 
of Cashel to Dublin: but the two m^ 
preyed archbisbc^ricg were in fbtnre to 
be bishoprics. The diocese of Dromore 
was to be united to that of Down nl 
Connor; that of Raphoe to Deny; 
Clogher to Armagh ; Elphin to Kilmore; 
Killala and Achonry to Tuam and Ai^ 
dagh; Clonfert and kilmacdua^ to Ki^ 
laloe and Kilfenora ; Kildare to Didiiii 
and Glandelagh ; Leighlin and Femo to 
Ossory ; Waterford and Lismore to 
Cashel and Emly ; Cork and Ross to 
Cloyne. The diocese of Meath and Cks- 
macnoise, and that of Limerick, remain 
unaltered. The lux^bishoprics were to 
be reduced to two, and the bish<^iricB to 
ten. At the present time (Jan. 1845) 
the reductions contemplated by the 
act 3 & 4 WnL IV. have been nearly 
completed, the number of arehbishopi 
being two, and the number of bishops 
twelve. In 1831 the inoooae of the 
Irish archbishops and bishops was retom- 
ed at 151,128/., and the income of the 
episcopal estal)lishment, as it will exist in 
future, will be 82,953/., being a saving of 
68,175/. a-year; which fund is managed 
by the EJcclesiastical Commissioners of 
Ireland, and must be dispensed for eccle- 
siastical and educational purposes. 

One archbishop and three bishops re- 
present the Irish Church in the House of 
Lords. They are changed every session, 
and the system of rotation, by which all 
sit in turn, is regulated by 3 Wm. IV. 
c. 37 (§ 51). The two archbishops sit in 
each session alternately. The bishops of 
Meath and Kildare take precedence of 
all other bishops, and are privy coun- 
cillors in right of their sees : the rest take 
precedence according to priority of cod- 
secration. 

The Roman Catholic hierarchy in Ire- 
land consists of four archbishops and 
twenty-two bishops. 

The bishopric of Man is traced to Ge^ 

manne, one of the companions of St Ft* 

trick, in the fifth century ; but there are 

many breaches in the series of bishopi 

V iiQim. ^Ccks^ ^coQfe \i;^ the present. Sodori 
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IS soppofled to be a Danish term t» 
istern Isles of SooUaud, was under 
ne bishcm till the reign of Itichard 
ben the uike of Man having &llen 
tibe English sorereignty, the Is- 
withdrew themselves, and had a 
• of their own. The nomination of 
d^ was in the house of Stanley, 
if Derby, from whom it passed by 
ress to the Mnrrays, dukes of Athol. 
»idiopric was declared by an act of 
mry VIII. to be in the province 
•k. The act 6 &7 Wm. IV. c. 77, 
ly united (prospectively) the bi- 
cof Sodor and Man to that of Car- 
bat by 1 Vict c 30, it is to con- 
an independent bishopric. The 
» of Sodor and Man does not sit in 
ouse of Lords. 

t Isle of Wight is part of the diocese 
indiester; the isles of Jersey and 
isey, with the small islands adja- 
une also in the diocese of Winches- 
he Scilly Isles are in the diocese of 
r. 

le colonies, where there are churches 
dent on the English episcopal 
ti, bishops have been consecrated 
pointed to the several places fol- 
^: namely, Nova Scotia, Quebec, 
to, Newfoundland, British Guiana, 
ca, Barbadoes, Aiiti^ua, Calcutta, 
IS, Bombay, Australia, Tasmania, 
Sealand, Gibraltar, and New Bruns- 

Sevend of these bishoprics have 
sresuted by letters patent and their 
nea and jurisdictions are regulated by 
if parliament ; but others, as those 
If Zealand, Tasmania, Antigua, Gib- 
f &c^ are not of royal or parliament- 
reation, but have been established 
3 archbishops and bishops, in con- 
rith or by consent of the ministers 
e crown. In 1841 a meeting was 
of the archbishops and bishops of 
md and Ireland at Lambeth Palace, 

it was agreed to undertake the 
e of funds then raising for the en- 
lent of bishoprics in the colonies, and 
ame responsible for their application. 
case do they proceed without the 
jrrence of the government In 1841, 
jrsuance of this resolution, the bi- 
ic of New Zealand was created ; in 
the four hishoptics of Guiana, An- 



tigua, Gibraltar, and Tasmania; anditi 
1844, Newfoundland and New Bruns- 
wick. As funds fbr endowments are 
raised, bishops will be consecrated for the 
Cape of Good Hope, Ceylon, and next fbr 
Sierra Leone, South Australia, Western 
Australia, Port Phillip, and for Northern 
and Southern India. British colonies or 
dependencies which are not within any 
diocese are considered to be under the 
pastoral care of the Bishop of London. 

There are thirty-two Koman Catholic 
archbishops, bishops, coadjutor bishops, 
and vicars-apostolic in the British Colo- 
nies. At Sydney, Quebec, and in Ben- 
SJ, the Roman Catholic prelates are of 
e rank of archbishops. 

The pope is the bishop of the Christian 
church of Rome, and claims to be the 
successor of St Peter, of whom it is al- 
leged that he was the first bishop of that 
church, and that to him there was a pecu- 
liar authority assigned, not only over all 
the inferior pastors or ministers of the 
church, but over the rest of the apostles, 
indicated to him by the delivery of the 
keys. The whole of this, the foundation 
of that superiority which the bishop of 
Rome has clsdmed over all other bishopb, 
has furnished matter of endless contro- 
versy ; and it does not appear that there 
is any sufficient historical authority for 
the allegation that St Peter did act for 
any permanency as the bishop of that 
church, or for tne six or seven persons 
named as successively bishops of that 
church after him. It seems more proba- 
ble that the superiority enjoyed by that 
bishop at a very early period over other 
bishops (which was not universally ac- 
knowledged, and strenuously opposed by 
our own Welsh bishops^ resulted from 
his position in the chief city of the world, 
and the opportunities which he enjoyed 
of constant access to those in whom the 
chief temporal authority was vested. 

BLACK-MAIL is the name given to 
certain contributions formerly paid by 
landed proprietors and fEirmers in the 
neighbourhood of the Highlands of Scot- 
land, of the English and Scottish border, 
and of other places subjected to the in- 
roads of ** Rievers," or persons who stole 
cattie on a lar^ «ca\&. \\. -^i^a -^a^x^^sw^'i- 
1 times to a nei^^bibouTvn.^ <^^t ^xv^gb^^^ 
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to keep the property clear of depredation, 
.and frequently to the depredatoK them- 
selves as a compromise. Spelman attri- 
butes the term black to the circumstance 
of the impost being paid in copper 
money, and he is followed by Ducange. 
Its origin has been sought in me German 
piagen to trouble, the root of which is 
represented by the English word plague. 
Dr. Jamieson, however, in his * Etymo- 
logical Dictionary,' thinks the word was 
intended simply to designate the moral 
hue of the transaction. Pennant ab- 
surdly supposes that the word mail is a 
corruption of ** meal," in which he pre- 
sumes the tax to have been paid. ( Tour 
in Scotland, ii. 404.) The word mail, 
however, was used in Scotland to express 
every description of periodical payment, 
and it is still a techmcal term in me law 
of landlord and tenant The expression 
has been used In English legislation in 
reference to the borders, as in the 43 
EHiz. c. 13, § 2 : ''And whereas now of 
late time there have been many incur- 
sions, roads, robberies, and burning and 
spoiling of towns, villages, and houses 
within the said counties, that divers of 
her majesty's loving subjects within the 
s^d counties, and the inhabitants of 
divers towns there, have been forced to 
pay a certain rate of money, com, cattle, 
or other consideration, commonly there 
called by the name of black-mail^ unto 
divers and sundry inhabiting upon or near 
the borders, being men of name, and 
friended and alliea with divers in those 
parts who are commonly known to be 
great robbers and spoil-takers." In 1567 
an act of the Scottish parliament (c. 21) 
was passed for its suppression in the 
shires of Selkirk, Roxburgh, Lanark, 
Dumfries, and Edinburgh. In later 
times, and espedally during the eigh- 
teenth century, at about the middle of 
which it was extinguished, it prevailed 
solely in the parts of the northern coun- 
ties which border on the Highlands. 
The fruitful shire of Murray, separated 
from the other cultivated counties of Scot- 
land, and in a great measure bordered by 
Highland districts, was peculiarly subject 
to the ravages from which this tax af- 
forded a protection, and was called ** Mo- 
ra/ land, where every genUeraan m«t^ 



take his prey," as being a place where 
there was little chance of a plunderer 
stumbling on the property of a brother 
marauder, and infringing an old Scottish 
proverb, tliat "corbies dinna peik out 
corbies' eyne." In the old practice of the 
law black-mail seems to have been nsed 
to designate ever^ description of illegal 
extortion. Thus in 1530 Adam Scott, oC 
Tuschelau, is " convicted of art and pait 
of thefruously taking black mail from the 
time of his entry within the castle fk 
Edinburgh in ward, from Jolm Browne^ 
in Hoprow.'' He was beh^kded. (Pit- 
cairn's Crim, Tr. i. 146.*) In 1560 
James Gulane and John Gray, messen* 
gers-at-arms, or officers of the law, are 
accused of apprehending a criminal, and 
taking black-mail from &m for his4iberty 
(lb. 356*). Subsequently, and in the 
vicinity of the Highlands, the practice 
seems to have been to a certain extent 
countenanced by the law, as providing 
to the inhabitants that security ftoni 
plunder and outrage which the jgoveni- 
ment could not ensure to thenu Thus in 
Sir John Sinclair's 'Statistical Acooont 
of Scotiand' {Pariah tf Strathhlane, jyvL 
582), there is an order of the justices of 
peace of Stirlingshire to enforce payment 
of certain stipulated sums which tne inha- 
bitants were to pay to a neighbouring 
proprietor for the protection of "their 
hous goods and geir." Those only who 
chose to resign the protection am>rded 
were exempted from the corresponding 
^yment. In the same work {Parish cj 
Killeam, xvi. 124) there is a contract, 
so late as the year 1 741, executed with idl 
the formalities of law, between Jamet 
Graham, of Glengyle, on the one part, 
" and the gentlemen, heritors, and tenants 
within the shires of Perth, Stirling, and 
Dunbarton, who are hereto subscnbing^ 
on the other part," in which Graham en- 
gages to protect tJiem for a mail of 4 per 
cent, on their valued rents, whic^ it ap- 
pears he afterwards reduced to 3 per 
cent. He engages that he " shall knp 
the lands subscribed for, and annexed to 
the respective subscriptions, skaithless of 
any loss to be sustained by the heritors, 
tenants, or inhabitants thereof, through 
the stealing and away-taking of didr 
\ c».VCLft, \tfyRfts,, w ^\sfte^, and that for tA£ 
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space of seven jears complete, from and 
after llie term of Whit-Suuday next to 
come ; and for that efiPect, either to retam 
the cattle so stolen from time to time, or 
otfaerwayes within six months after the 
theft committed, to make payment to the 
persons from whom they were stolen, of 
dieir true value, to he ascertained by the 
osths of the owners, before any judge 
ordinary [sheriflT] ; providing always that 
intimation be made to the said James Gra- 
ham, at his house in Correilet, or where 
he shall happen to reside for the time, 
of the nmnber and marks of the cattle, 
diee|>, or horses stolen, and that within 
ferty-eight hours from the time that the 
praiHietors thereof shall he able to prove 
by oabile witnesses, or their own or their 
nnd's oadis, that the cattle amissing were 
seen upon thdr usual pasture within 
the space of forty-eight hours previous 
.0 the intiination." 

Witiiin a very few years after the prac- 
tice had been thus systematized, it was 
swept away by the proceedings following 
(Q the rebellion of 1745. Captain Burt, 
vhoae amusing 'Letters fh)m a gentle- 
Vuk in the noiib of SooUand to his friend 
H liondon,' though bearing date in 1754, 
sfer to a period immediately before the 
Bbellioii. Troops were stationed in the 
iglrict to which he refers, the marauders 
lere Jae^ in check, and he describes the 
olated acts of depredation then committed 
I requiring ^at caution and cunning, the 
Ittle taken m the west being exchanged 
itliin the Highlands for those which 
light be captured towards the east, so 
wt cMffioers of the law, or others in search 
r them, might have to traverse a vast 
iataict of mountain-land before the stolen 
Bttle they might be in search of could 
e idendned (ii. p. 208, et seq.). In the 
tBtistical Account already referred to 
here are many allusions to black-mail 
ad the state of society co-existent with 
t^ which seem to be founded on personal 
mecAUscAcm, In the account of the parish 
if Fortin^l in Perthshire there occurs 
lie ibllowmg sketch : — " Before the year 
L745 Ranoch was in an uncivilized, bar- 
mrooB state, under no check or restraint 
if laws. As an evidence of this, one of 
die principal proprietors never could be 
BOBOfKUed to pay his debts. Two mes- 



sengers were sent fh)m Perth to give him 
a charge of homing. He ordered a dozen 
of his retainers to bind them across two 
hand-barrows, and carry them in this 
state to the bridge of Cainachan, at nine 
miles distance. His property in parti- 
cular was a nest of thieves. They laid 
the whole country, from Stirling to Cou- 
par of Angus, under contribution, obliging 
the inhabitants to pay them black-meal, as 
it is called, to save their property from 
being plundered. This was the centre 
of this kind of traffic In the months of 
September and October they gathered to 
the number of about 300, bmlt temporary 
huts, drank whiskey all the time, settled 
accounts for stolen cattie, and received 
balances. Every man then bore arms. 
It would have required a regiment to 
have brought a thief from that country." 

BLACK ROD, USHER OF THE, 
is an officer of the House of Lords. He 
is styled the Gentleman Usher of the 
Black Rod, and is appointed by letters- 
patent from the crown. His deputy is 
styled the yeoman usher. They are the 
official messengers of the Lords, and 
either the genUeman or yeoman usher 
summons the Commons to the House of 
Lords when the royal assent is given to 
bills. " He executes orders for me com- 
mitment of parties guilty of breaches of 
privilege and contempt, and assists at the 
mtroduction of peers and other cere- 
monies." (May's Parliament, p. 156.) 

BLA'SPHEMY (in Greek i8Ao<r<^Airo, 
hlasphdinid), a crime which is punished 
by tiie laws of most civilized nations, and 
which has been regarded of such enormi^ 
in many nations as to be punished with 
death. The word is Greek, but it has 
found its way into the English and several 
other modem languages, owing, it is sup- 
posed, to the want of native terms to ex- 
press with precision and brevity the idea 
of which it is the representative. It is, 
properly speaking, an ecclesiastical term, 
most of which are Greek, as the term 
ecclesiastical itself, and the terms baptism, 
bible, and bisliop. This has arisen out of 
the scriptures of the New Testament 
having been written in Greek, and those 
of the Old having in remote times been far 
better known in the Greek tran&la.ti.<»v 
than in the on^uoal "^^Xn^^ . 
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Blasphemy is a oompoand word, of 
which the second part (pJe-m) sigmfies to 
speak: the origin of the first part (bku) 
is not so certain; it is deriyed from 
fikdirrtf {hlapto), to hurt or strike, accord- 
iDg to some. £tymok)gicall7 therefi>re 
it denotes speaking so as to hurt; the 
nsinff to a person's fkce reproachful and 
iusnlting expressions. Bat others deriTC 
the first part of the compoond fit>m ^nd^. 
(Passow's Schneider^ In this general 
way it is nsed hy Greek writers, and 
eren in the New Testament ; as in 1 Tim. 
▼i. 4» *< Whereof cometh envy, strife, rail- 
ings, evil snrmisingB,'' where the word 
rendered <*railinn" is in the original 
M Uasphemies." Is Eph. iv. 31, *« Let all 
bitterness, and wrath, and anger, and 
clamour, and evil-speaking be pat away 
from yon," where ** evil-speiddng" repre- 
sents the ** blasphemy" of the original. In 
a similar passa^ Col. iii. 8, the transla- 
tors have retained the '* blasphemy" of 
the original, though what is meant is pro- 
bably no more than ordinary insulting or 
reproachM speech. Thos also in Mark 
iHb. 22, our &iviour himself, in enumera- 
ting various evil dispositions or practices, 
mentions *<an evil eye, blasphemy, pride, 
foolishness," not meaning, as it seems, 
more than the ordinary case of insulting 
qieech. 

Blasphemy in this sense, however it is 
to be avoided as immoral and mischievous, 
is not marked as crime ; and its suppres- 
sion is left to the ordinary influence of 
morals and reli^on, and not provided for 
by law. In this sense indeed tibe word 
can hardly be said to be naturalized 
among us, though it may occasionally be 
found in the poets, and in those prose- 
writers who exercise an inordinate curi- 
osity in the selection of their terms. But 
besides being used to denote insulting and 
opprobrious speech in general, it was 
used to denote speech of Ibat kind of a 
peculiar nature, namely, when the object 
against which it was directed was a per^ 
son esteemed sacred, but especially when 
against God. The word was used by the 

LXX. to represent the ^^p of the original 

Hebrew, when translating the passage of 

the Jewish law which we find. in Leviticus 

xxiv. 10-16; tlus is the tot aniiih&Ti^<&^ 



account of the act of blasphemy bckig 
noticed as a crime, and marked by a le- 
gislator for ponisbment : — ** Aiid the sou 
of an Israelitish woman, whose fother wss 
an Egyptian, went out among the childmi 
of Israel, and this son of the Itradttidi 
woman and a man of Israel itroye lo- 
getilier in the camp : and the IsraeUtish 
woman's son Uasphemed the name of dw 
Lord, and corsed. And they brai^ 
him unto Moses, and thej pvt him b 
ward, that the mind of the IiOTdmiglit be 
showed them. And the Lord spake «Bft> 
Moses sa^ng. Bring forth him theft hith 
cursed without the camiH mud let all thai 
heard him lay their haiias vpen hie hm^ 
and let all the oongr^ation stone htak 
And thou shah tg^ vnto tiie duldm 
of Israel saying; Whosoever ooneth hh 
God shall bear his sin, and he thsft Uai> 
phemeth the name of the Lord he ihatt 
surely be put to death, and all the eoa* 
gregation shall certainly stene hUa; u 
weU the stranger, as he mat is bom lathe 
land, when he blasphemelh the asms ti 
the Lord, shall be put to death." It ii 
said that the Hebrew oommentatom a 
the law have some diiBcnlty in defiaiig 
exactly what is to be considered as in- 
duded within the scope of the term ** hln- 
pheme" in this passage. But it seew 
from the text to be evidently that hnd 
and vehement reproach, the resolt of vio- 
lent and uncontrolled passion, whidi ael 
nnfrequently is vented not only amuostt 
fellow-mortal who offends, but at ue sum 
time against the majesty and sovereigBty 
of God. 

Common sense, applying itsdif ts the 
text which we have quoted, would at oaoe 
declare that this, and this only, consti- 
tuted the crime against which, in the 
Mosaic code, the punishment of death 
was denounced. But among the lsfe« 
Jews, other thin^ were brought withia 
the compass of this law ; and it was laid 
hold of as a means of opposing the in- 
fluence of the teaching of Jesus Chiiil, 
and of giving the form of law to the pe^ 
secution of himself and his foUoweit. 
Thus to speak evilly or reproachfally of 
sacred things or places was constraed 
into blasphemy. The charge agaioit 
Stephen was that he ^ ceased not to ^esk 
X^^as^^^ssmssQ&^cscAa ^^inst thia holy phM 
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and llie law" (Aeti -n, 18) ; and he was 
pnniahfri fay stoning^ tilie peculiar mode 
oi patting to death prescribed, as we haye 
seen, by ^ Jewiui law for blasphemy. 
Oar Lord hioMelf was pat to death as 
onaeoBTided of this crime: <'A^[ainthe 
hifl^-priMt asked and odd onto him. Art 
timttteCairMt, the son of the blessed? 
And Jena said, I am; and ye shall see 
the Sod of Man sitting on the right hand 
of poMf sod oomin^ in the doads of 
hsMn. Then the higfarpriest rent his 
cinrtiea and said, What need we any 
tetker witnesses? Ye haTe heard tli^ 
UMpheaqr: what think ye? And they 
all eoodemned him to be guilty of death" 
(Mark SIT. 61-64> It was manifest that 
ttera was here nothing of violence or 
paanoB, nothing of any evil intention 
caHoHial to oonstitate such a crime» no- 
tkng^ indeed, bat the deobration of that 
dirine mission on which he had come 
into the world, and of which his miracles 
were intended to be the proofl 

There are some instances of the use of 
the term in the New Testament, in which 
it ia not easy to say whether the word is 
naed in its ordinary sense of hurtful, in- 
jnriooa, and insulting speech, or in the 
lestricted, and what may be called the 
Ibrcmaie sense. Thus when it is said of 
Christ or his apostles that they were blas- 
i^iemed, it is doubtM whether the writers 
intended to speak of the act as one of more 
tiuui ordinary reviling, or to charge the 
parties with being guilty of the offence of 
apetddng insultingly and reproachfully to 
persons invested with a character of more 
than ordinary saeredness: and even in 
the passage about the blasphemy against 
the Holy Ghost, it ai^iears most probable 
fhnn the context that Uaspnemy is 
there used in the sense of ordinary re- 
Yitiq^ though the object against which 
it was ^Urectod gave to such reviling the 
eharaoter of unusual atrocity. 

Among the canonists, the definition of 
blasphemy is made to indite the denjring 
of God, or the asserting of anything to 
be God which is not God, — ^anything, in- 
deed, in the words of the * Summa An- 
gelica," voce " Blasfemia," which implies 
^'qnandam derogationem exoellentis bo- 
nitatis alicujus et prsecipue diviuse; " and 
llns eztendeid application of the term has 



been received iu most Christian countries, 
and punishments have been affixed to 
the offence. 

In our own country, by the common 
law, open blaq^ihemy was punishable by 
fine Mid imprisonment, or other in&mous 
corporal punishment. The kind of blas- 
phemy which was thus cognizable is de- 
scribed by Blackstone to be ** denying the 
being or providence at God, oontumelioas 
reproaches of our Saviour Christ, 
pro&ne scoffing at the Holy Scripture, 
or expoong it to contempt and ridicule" 
{ComrnaUartM, b. iv. c. iv.). All these 
heads, except the first, seem to spring 
immediatelv from the original senee of 
the word blasphemy, as they are that 
hurtfhl and insulting speech which the 
word denotes. And we suspect that 
whenever the common law was called into 
operation to punish persons guilty of the 
first of these forms of blasphemy, it was 
only when the denial was accompanied 
wim oi^[>robrious words or gestures^ 
which seem to be essential to complete 
the true crime of blasphemy. Errors iu 
opinion, even on points which are of the 
very essence of religion, were referred in 
England in early times to the ecclesiastics, 
as falling under the denomination of 
heretical (minions, to be dealt with by 
them as other heresies were. There is 
nothing in the statute-book under the 
word blasphemy till we come to the reign 
of King William III. In that reign an 
act was passed, the tiUe of which is ''An 
Act for the more effectual suppressing of 
blasphemy and pro&neness." We believe 
that the statute-book of no other nation 
can show such an extension and com- 
prehension as is given in this statute to 
the word blasphemy, unless, indeed, a 
statate of the Scottish parliament, which 
was passed not long before, viz. the Act of 
1695, c. 11. The only other Scottish act 
is of Charles the Second's reign. The 
primitive and real meaning of bj^phemy, 
and we may add of profanenef s also, was 
entirely lost sight of, and the act was 
directed to the restraint of all free in- 
vestigation of positions respecting things 
esteemed sacred. The move proper titie 
would have been, ** An Act to prevent the 
investigation of the grounds of belief in 
Divine revelation, and th& SA.\3ax% ^ liuL 
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taiu^ revealed ;" for that such is its ob- 
ject IS apparent throughout the whole of 
it : " Whereas many persons have of late 
years openly avowed and published many 
blasphemous and infamous opinions con- 
trary to the doctrines and prindples of 
the Christian reli^on, greatly tencUng to 
the dishonour of Almighty God« and may 
prove destructive to the peace and welfare 
of this kingdom; wherefore for the more 
effectual suppressing of the said detestable 
crimes, be it enact^ that if any person 
or persons having been educated in, or 
at any time having made profession of, the 
Christian religion within this realm, shall, 
by writing, printing, teaching, or advised 
speaking, deny any one of the persons of 
the Holy Trinity to be God, or shall as- 
sert or maintain that there are more gods 
than one, or shall deny the Christian re- 
ligion to be true, or the Holy Scriptures 
of ihe Old and New Testament to be of 
divine authorily," &c. These are the 
whole of the offences comprised in this 
act. The penalties are severe : disquali- 
fications ; incapacity to act as executor or 
guardian, or to receive legades; three 
years' imprisonment (Stat 9 Will. IIL 
c. 35.) If, however, within four months 
after the first conviction, the offender will 
renounce his error in open court, he is for 
that time discharged from all disabilities. 
The writings alluded to in the preamble 
were not, in any proper sense of the term, 
blasphemous. They were, for the most 
part, we believe universally, the work of 
sober-minded and well-disposed men, who, 
however mistaken they might be, were 
vet in the pursuit of truth, and seeking 
It in a direction in which it is especially 
of importance to mankind to find it To 
prevent such inquiries by laws such as 
these is most unwise. There can be no 
solid conviction where there can be no 
inquiry. In a state where laws like this 
are acted on (happily, in this country, it 
is become a dead letter), Christianity can 
never have the seat she ought to have, not 
only in the affections, but in the rational 
and sober convictions of mankind. What 
we mean however at present to urge is, 
that the title of blasphemy in this statute 
is a palpable misnomer. The delivery 
either from the pulpit or the press of the 
results of reflection and mc^ooiy a^l^^ie^ 



to the divine authority of the Holy Scrip- 
tures, or of any particular book included 
within that term, to the claim of Christi- 
anity to be a divine institution, or to the 
claim of the doctrine of the Trinity to be 
received as part of Christianity, can never 
be regarded as blasphemy or profaneness, 
however in particular instances it may 
sometimes be accompanied by expressions 
which may bring the individual using 
them within the scope of a charge <n 
blasphemy. Blackstone, in his c^ipter 
on offences against God and religion, aoes 
not treat of this statute in the section 
headed Blasphemy, but under Apostasy., 
Indeed, blasphemy, as Blackstone defines 
it, and profaneness, are still offences at 
common law, and may be prosecuted as 
such ; for the statute of William is merely 
cumulative^ as it is termed, and the com- 
mon law offence, the prosecution and the 
Sunishment, remain as they were before 
tie statute. (R. v, Carlile, 3 B and A. 161.) 
We are surprised that such a statute 
could have been passed so near our own 
time ; still more that such a title should 
have been prefixed to it As to its main 
provision it remains in force. But 
m 1813, the number of persons who 
openly avowed that they did not consider 
the doctrine of the Trinity as possessed 
of sufficient support from the words of 
Scripture, when truly interpreted, to de- 
serve assent, having greatly increased, 
and large congregations of them being 
found in most of the principal towns, 
several clerg3rmen also of undoubted re- 
spectability, learning, and piety having 
seceded from the church on the ground 
that this doctrine as professed m the 
church was without sufficient authori^, 
a bill was introduced into parliament to 
relieve such persons from the operation 
of this statute, and it passed without 
opposition. This act, which is commonly 
called Mr. Smith's Act, after the name m 
the late Mr. William Smith, then mem- 
ber for the city of Norwich, by whom it 
was introduced, is stat. 53 George III. 
c. 160. 

The legal crime of blasphemy and pro- 

fkneness is made by this statute ot King 

William something entirel v different from 

the crime when considered with reference 

\\AX«Sicks^<c»i ^x QioraJLs^ Few persons wiU 
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charge any guilt upon a man who, in the 
course of philosophic inyestigation, is i 
brought at last to doubt respecting any 
of the great points of religious belief, 
after an investigation pursued with dili- 
gence, and under a sense of the high im- 
portance of the subject Such a charge 
would be the result of bigotry alone, and 
would have no corresponding conyiction 
in the heart of the person thus accused. 
Yet such a person may be morally guilty 
of blasphemy. He is morally guilty, if 
he suffer himself to be led to the use of 
gro88 and opprobrious expressions, such 
as are shoclcing to the common sense and 
common feelings of mankind, and abhor- 
rent to the minds of all philosophic in- 
quirers, and all persons who, in the spirit 
of seriousness, are seeking to know the 
truth in respect of things which are of 
the hist importance to them. Whoever 
acknowledges the existence of God and 
his providence, and yet speaks of him, or 
0till more to him, or of and concerning 
them, in the language of affront, or other- 
wise, indeed, thsm with a feeling of re- 
verence correspondent to the dignity and 
awfulness of the subject, cannot be held 
morally guiltless : and when there is no 
such admission, there is at least a decency 
to be observed in treating or speaking of 
them which will be observed by all who 
have any spirit of seriousness, or any 
just rega^ for the peace and welfare of 
society. 

At the same time it must also be ad- 
mitted that a certain freedom must be 
allowed in respect of the manner in which 
questions referring to sacred subjects are 
treated. All things are not really sacred 
which many agree to call so. The term 
sacred may be made to cover anv opi- 
nion however absurd, as witchcran and 
the popular superstitions have sometimes 
taken shelter under it. It will scarcely 
be denied that it is morally right to attack 
oi>inions of this class, even though the 
mind of a nation is not sufficiency en- 
lightened to discern the absurdity of them, 
with any weapons, even those of insult and 
ridicule ; and that though the cry of blas- 
phemy may be raised, yet that at the bar 
of sound reason such a person, so far 
from being justly chargeable with so 
odious a crime, nuiy be rendering to the 



world the most essential service, by 
setting the absurdity of the opinion iu 
that dear light in which it admits of 
being placed, and thus attracting to it 
the eyes of all observers. But opinions 
which have better pretension to be called 
sacred may not improperly be treated 
with a certain fre^om that to those 
holding them shall be offensive. Very 
strong things in this way have been said 
against the doctrine of transubstantiation 
by Protestant writers, who have not been 
regarded by their fellow-Protestants as 
doing more than setting an erroneous 
doctrine in its true light, though the 
Roman Catholic will mive a dmerent 
opinion on the matter. So the Almighty 
Father, as he appears in the system 
of Christian fidth which is called Cal- 
vinism, has by some been represented in 
characters which, to the sincere believer 
in that system, cannot but have been ac- 
counted blasphemous ; while by those 
who hold the system to rest on a mis- 
taken interpretation of Scripture it has 
been held to be no more than the real 
character in which that system invests 
him. There is in &ct, when the subject 
is regarded as one of morals rather than 
of law, a relative and a positive blas- 
phemy. That is blasphemy to one which 
is not so to another. And this should 
teach all persons a forbearance in the 
application of so odious a term. Strong 
and forcible expressions have had their 
use. Satire and ridicule may reach where 

Elain argument will not go: but it be- 
eves every man who ventures on the 
use of these weapons to consider the in- 
tention by which he is influenced, to look 
upon himself as one who is a debtor in 
an especial manner to the truth, and who 
has to satisfy himself that he aims at 
nothing but the increase of the know- 
ledge and the virtue and happiness of 
society. 

BLOCKADE, LAW OF. Whenever 
a war takes place, it affects in various 
ways all states which have any connexion 
with the belligerent powers. A principal 
part accordingly of the science of inter- 
national law is that which respects tiic 
rights of such neutral states. For obvious 
reasons this is also the most intricate part 
of the subject. Tbss^ S&V^x^^^gs&ssciSi. 



BLOCKADE. 



[394] 



BLOCKADE. 



rule, namely, that the neutral oaght not 
to be at all interfered with, oonflicting 
with a great variety of exceptions, derived 
from what is conceived to be the rig^t of 
each of the belligerents to prosecute the 
object of anno^in^ its enem]^, even though 
(within certam Imuts) it inflicts injury 
upon a third party. In the first place 
there is to be settled the question of what 
these limits are. It evidently would not 
do to say that the belligerent shall not be 
justified in doing anytmng which may in 
any way inconvenience a neutral power ; 
for such a principle would go nigh to tie 
up the hands of the belligerent altogether, 
inasmuch as almost any nostile act whafr> 
ever might in this way be construed into 
an injury by neutral states. They might 
complain, for instance, that they suffered 
an mconvenience, when a belligerent 
power seized upon the ships of its enemy 
that were on their way to supply other 
countries with the ordinary articles of 
commerce. On the other hand, there is 
a manifest expediency in restricting the 
exercise of the rights of war, f(nr the sake 
of the protection of neutrals, to as great 
an extent as is compatible with the ^eo- 
tual pursuit of the end for which war is 
waged. Accordingly it has been com- 
monly laid down, that belligerents are 
not to do anything which shall have a 
greater tendency to incommode neutrals 
than to benefit themselves. It is evident 
however that this is a very vague rule, 
the application of which must give rise to 
many questions. 

It is by this rule that publicists have 
endeavoured to determine the extent to 
which the right of blockade may properly 
be carried, and the manner in which it 
ought to be exercised. We can only no- 
tice the principal conclusions to which 
they have come, which indeed, so far as 
they are generally admitted, are nothing 
more than a set of rules fashioned on 
positive international morality (that is, 
80 much of positive morality as states in 

general agree in recognising) by judicial 
ecision. Accordingly perhaps the most 
complete exposition of the modem doc- 
trine of blockade may be collected from 
the admirable judgments delivered during 
the coarse of the last war \>7 \]l[\e \«Aa 
Lord StoweU (Sir WVUiam ^c»a> "NYi^ii^ 



presiding over the High Court of Ad- 
miralty, which have b^ ably reported 
by Dr. Edwards and Sir Charles Bobb- 
son. A very convenient compendium of 
the law, principally derived from this 
source, has been givoi by Mr. Joseph 
Chitty in his work entitled < A Practical 
Treatise on the Law of Natioiis,' 8vo. 
Lond. 1812. The various pamfddebi and 
published speeches of Lord EtsIdii^ Mr. 
Stephen, Mr. Brougham, Lord Ajhbiiiton 
(Mr. Alexander Baring), Lord Sbeflleld, 
and others, which app^ured in the course 
of the controversy reelecting the Orders 
in Coundl, may also be coDsnlted with 
advantage. To these may be added 
various articles in volumes zL ziL ziv. 
and xix. of the ' Edinburgh Review,' par- 
ticularly one in volume xix. pp, 290 — 81 7, 
headed ** Disputes with Amenca," written 
inunediately before the breakiBg oat of 
the last wav with that oountrj. 

The first and the essential cireunslwoe 
necessary to make a good blockade is, 
that there be actually stationed at the 
place a sufficient force to prevent tiie 
entry or exit of vessels. Sir William 
Scott has said (case of the Vrow Jn^Ktii, 
Jan. 17, 1799), ** A blockade is a sort of 
circumvallation round a place, by which 
all foreign connexion and correspondence 
is, as far as human power can effect it, to 
be entirely cut off." Such a check as 
this, it is evident, is absolutely necessary 
to prevent the greatest abuse of the right 
of blockade. The benefit accruing to a 
belligerent firom blockading its enemy's 
ports, by which it claims the privilege of 
seizing any vessel that attempts to touch 
or has actually touched at such ports, and 
the inconvenience thereby inflicted upon 
neutrals, would both, without such a pro- 
vision, be absolutely unlimited. In p(»nt 
of fisu^t, belligerents have frequentiy 
affected, in their declarations of blockade, 
to overstep the boundaries thus set to the 
exercise of the ri^ht France, as Mr. 
Brougham showed in his speech delivered 
before the House of Conmions, 1st April, 
1808, in support of the petitions of Lon- I 
don, Liverpool, and other towns, against I 
the orders m council, had repeatedly done * 
so both since and previous to the Itevola- 
V tiou. She did so in 1739 and in 1756, 
\«iA ^iiffii^ \siV\^^\svVl^7^ and in 1800. 
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But in none of thaie instances were her 
pretended blockades either sahmitted to 
by neutrals, or even to any considerable 
extent attonpted to be enrorced by her- 
self There can be no doubt tmit no 
priae-conrt wocdd now condemn a Tcssel 
eaptnred for the aliesed yiolation of any 
soch mere nominal blockade. It has, 
however, been decided that the blockade 
is good althoogh the ships stationed at 
tiM plaioe may ^ive been for a short time 
MMOved to a little distance by a sadden 
change of wind, or any similar canae. 

The second, and only other drcnm- 
•taaoe necessary to constitute a blockade 
which the priae-conrts will recognise, is, 
that the party violating it shall be proved 
to have been aware of its existence. *'It 
is at all times most convenient," Lord 
Stowell has said in one of his jodaments 
(see case of the BM/l, in Robinson's * Be- 
ports'), «that the blockade shookl be 
declared in a public and distinct manner." 
Tliere ought to be a formal notification 
fitMn the blockading power to all other 
eountries. Neverthelos this is not abeo- 
Inteljr required, and a neutral will not be 
permitted with impunity to violate a 
blockade of which the master of the ves- 
sel may reasonably be presumed to be 
aware from the mere notoriety of the 
fiust Lord Stowell, however, has said 
that, whereas when a notification has 
been formally ^ven, the mere act of sail- 
ing with a contmgent destination to enter 
the blockaded port if the blockade shall 
be firand to be raised, will constitute the 
offence of violation, it might be different 
in the case ol a blockade existing de facto 
only. 

With regard to neutral vessels lying at 
the place where the blockade oonmiences, 
the rule is, that they may retire freely 
after the notification of the blockade, 
taldng with them the cargoes with which 
they may be already liulen; but they 
must not take in any new cargo. 

The ofience of violation is effected 
either by ^ing into the place blockaded, 
or by coming out of it with a cargo taken 
in alter the commencement of the block- 
ade. But vessels must not even approach 
the place with the evident intention of 
entering if tiiey can effect their object. 
It would even appear that a vessel will 



render itself liaUe to seisure and condem* 
nation if it can be proved to have set sail 
with that intention. In such cases how- 
ever it must be always difficult for the 
captors to make out a satisfoctory case. 

After a ship has once violated a block- 
ade, it is considered that the ofience is not 
purged, in ordinary circumstances, until 
she shsll have returned to the port from 
which she originally set out ; that is to 
say, she may l^ seized at any moment up 
to the termination of her homeward 
voyage. If the blockade however has 
been raised before the capture, the offence 
is held to be no longer punishable, and 
a judgment of restitution will be pro- 
nounced. 

The effect of a vidation of blockade to 
the offending party when captured is the 
condannation nsfiallY of both the ship 
and the cargo. If however it can be 
shown that £e parties to whom the cargo 
belong were not implicated in the offsnce 
committed by the master of the ship, the 
cargo will be restored. It has some- 
times, on the contrary, happened that the 
owners of the cargo have been found' to 
be the only guilty parties, in which case 
the judgment has been fin: the condemna- 
tion of the cargo and the restitution of 
the ship. 

If a place, as generally happens in the 
case of maritime blocka^les, be blockaded 
by sea only, a neutral may carry on com- 
merce with it by inland communications. 
The neutral vessel may enter a neigh- 
bouring port not included in the block- 
ade with goods destined to be carried 
thence over land into the blockaded 
place. 

When a place has once been notified 
to be blockaded, a counter notice should 
always be given by the blockading power 
when the blockade has ceased. The ob- 
servance of this formality is obviously 
conducive to the general convenience, 
but there are of course no means of 
punishing a belligerent for its neglect. 

In this country a blockade is ordered 
and declared by the king in council. It 
is held however that a commander of a 
king's ship on a station so distant as to 
preclude the government at home from 
interfering with the expedition necessary 
to meet th<& disai!|g&Qii CKxc3Q3&i^a3i<i:»k \&sk% 
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kaive anthority delegated to him to ex- 
teod or Tary the bloekade oa the line of 
«oast on wluch he is stati<Mied. Bat the 
eoarti will not reeogniae a blockade 
altered iu this manner widiin the limits 
c€ Europe. It appears to be neoenarj 
for the sake of the public ooDTenioioe 
that the power of declaring a blodcade 
should, as for as possible, be exercised 
ouly by the sovereign power in a state ; 
but it would perhaps be going too fiu* to 
insist that it should in no circumstances 
be delegated to a subordinate authority. 
This would seem to be something very 
like interfering with the internal arrange- 
ments qK states. 

8oiiie very important questions con- 
nected with the law of blockade were 
brouirht into discussion in the course of 
tlie last war by the Berlin decree of 
Honaparte and the orders of the king of 
Great Britain in counciL 

The Berlin decree, which was issued 
oa the 21st of November, 1806, declared 
the whole of the British islands in a state 
of blockade, and all vessels, of whatever 
country, trading to them, liable to be cap- 
tured by the ships of France. It also 
shut out all British vessels and produce 
both from France and from all the other 
countries then subject to the authority of 
the French emperor. By a subsequent 
decree, issued soon after in aid of this, all 
neutral vessels were required to carry 
what were called letters or certificates of 
origin, that is, attestations from the 
French consuls of the ports from which 
they had set out, that no part of their 
cargo was British. This was the revival 
of au expedient which had been first re- 
sorted to by the Directory in 1796. 

There can be no question as to the 
invalidity of this blockade, according to 
the recognised principles of the law of 
nations : the essential circumstance of a 
good blockade, namely, the presence of a 
force sufficient to maintain it, was here 
entirely wanting. And it is proper also 
to state that a certain representation of 
the nature of the decree, much insisted 
upon by some of the writers and pamph- 
leteers in the course of the subsequent 
discussions, with the view of mitigating 
its absurdity and violence, that is to say, 
timt it was never attempted to \)e eix.- 



fbreed, is now well known not to have 
been strictly correct. Many vessels of 
neutrals were actually captured uid oon- 
demned by the French oovirts, in con- 
fimnity with it, during the first few 
months which followed its promulgation. 
The first step in resistance to the Ber- 
lin decree was taken by Great Britain oo 
the 7tfa of January, 1807, while the Whig 
ministry of which Mr. Fox had been the 
head was still in office, by an order in 
council subjecting to seizure all nartral 
vessels tradmg from one hostile port in 
Europe to another widi prmer^ belong- 
ing to an enemy. This order, however, 
is said to have been extensively evaded ; 
while, at the same time, new efforts began 
to be nuide by die French emperor to 
enforce the Berlin decree. It is admitted 
that in the course of the months of Sep- 
tember and October, 1807, several neutial 
vessels were captured for violation of that 
decree; that a considerable alarm was 
excited among die mercantile classes in 
this country by these acts of violence; 
that the premium of insurance rose ; and 
that some suspension of trade took place. 
(See * Edin. Rev.' vol. xiv. p. 442, &c) 
It is contended by the supporters of the 
British orders in council, that the effect 
of the Berlin decree upon the coounerce 
of this country during the months of 
August, September, and October in par- 
ticular, was most severely felt (See 
Mr. Stephen^s * Speech.*) 

In these circumstances the British go- 
vernment, at the head of which Mr. 
Perceval now was, issued further orders 
in ooundl, dated the 11th and 21st of 
November, 1807. These new orders 
declared France and all its tributary 
states to be in a state of blockade, and aU 
vessels subject to seizure which were 
either found to have certificates of origin 
on board, or which should attempt to 
trade with any of the parts of the world 
thus blockaded. All neutral vessels, in- 
tended for France or any other hostile 
country, were ordered in all cases to touch 
first at some British port, and to pay 
custom-dues there, after which they were, 
in certain cases, to be allowed to depart 
to their destination. In all cases, in like 
manner, vessels clearing out from a hos- 
\la\ftV^tl'^«t^-»X«&a{s^ proceeding fiirthec 
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cm their voyage, to touch at a British 
port. 

The predicament in which neutral 
countries were placed by this war of 
edicts was sufficiently embarrassing. The 
e£fect of the recent British orders in coun- 
cil 18 thus distinctly stated by a writer 
in the * Edinburgh Review,* vol. xii. p. 
229 : — " Taken in combination with the 
Berliu decree, they interdict the whole 
foreign trade of all neutral nations ; they 
prohibit everything which that decree 
nad allowed ; and they enjoin those very 
things which are there made a ground of 
ccmfiflcation." 

^ a subsequent decree, issued by Bo- 
naparte from Milan on the 27th of De- 
cember, 1807, the British dominions in 
all quarters of the world were declared 
to be in a state of blockade, and all 
countries were prohibited from tradinff 
with each otiier in any articles produced 
or manufactured in the parts of the earth 
^us put under a ban. Various additional 
<»xlers in council were also promulgated 
from time to time, in explanation or 
slight nK>dification of those last men- 
tioned. 

It is asserted by the opponents of this 
policy of the British government, that the 
result was a diminution, in the course of 
the following year, of the foreign trade of 
this country, to the extent of fourteen 
millions sterling. It is even contended 
that, but for some counteracting causes 
which happened to operate at the same 
time, the foiling o£f would have been 
nearly twice as great (Edin, Rev,, vol. 
xiv. p. 442, &c) 

The principal branch of trade affected 
was that with America, which was at this 
time the only great neutral power in ex- 
istence ; and which in that capacity had, 
previous to the Berlin decree, been an 
annual purchaser of British manufactures 
to a large amount, partly for home con- 
sumption, but to a much larger extent for 
the supply of the Continent Both the 
Americans, therefore, and the various 
parties in this country interested in this 
export trade, exclaimed loudly against 
the edicts of the two belligerent powers. 
It i^pears that the American government, 
on application to that of France, obtained 
an assurance which was deemed salis- 



&ctory, though not in an official form, 
that the Berlin decree would not be put 
in force against American vessels; but 
when this was urged as a sufficient reason 
for the revocation of the English orders 
in council, the English government re- 
fused to pay any attention to it, main- 
taining that America should insist upon a 
public renunciation of the obnoxious 
French decree. 

The subject was brought before parlia- 
ment in March, 1808, by motions made 
in both houses asserting the illegality of 
the orders in council. On the 1st of April 
the merchants of London, Liverpool, and 
other towns, who had petitioned for the 
repeal of the orders, on the ground of 
their injurious operation upon the com- 
mercial interests of the country, were 
heard at the bar by their counsel, Mr. 
Brouffham, whose speech, as has been 
already mentioned, was afterwards pub- 
lished. The result was, that ministers 
consented to the institution of an inquiry 
into the effect of the orders, in the course 
of which many witnesses were brought 
forward both by the petitioners and by 
the ministers in support of their respec- 
tive views. But no unmediate result fol- 
lowed, either from this inquiry, or from 
a motion made in the House of Commons 
on the 6th of March, 1809, by Mr. Whit- 
bread, declaratory of the exjpediency of 
acquiescing in the propositions made by 
the government of the United States. 

On the 26th of April, however, a new 
order in council was issued, which, it 
was contended by the opponents of the 
policy hitherto pursued, did in fact amount 
to an abandonment of the whole principle 
of that policy. On the pretext that the 
state of circumstances, so far as the Con- 
tinent was concerned, had undergone a 
complete chsmge by the insurrection of 
the Spaniards, the blockade, which had 
formerly extended to all the countries 
under the authority of France, was now 
confined to France itself, to Holland, to 
part of Germany, and to the north of 
Italy; and the order which condemned 
vessels for having certificates of origin on 
board was rescinded. On the other hand, 
tiie interdict against trading with the 
blockaded ports was apparently roadft 
more stnd aodi «esct^\ii ^^isg^«jR»&swk 
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of the liberty formerly given, in certun 
eases, to neutral vessels to sail for an 
enemy's port after having first touched at 
one in Great Britain. Upon this point, 
however, some important modifications 
were made by subsequent orders. A sys- 
tem was introduced of licensing certain 
vessels to proceed to hostile ports after 
having first touched and paid custom-dues 
at a British port ; and this was eventually 
carried so far, that at last the number of 
such licences granted is said to have ex- 
ceeded 16,000. 

The position, however, in which Ame- 
rica was still placed was such as almost 
to force her to go to war either with 
England or France. In this state of 
things, in the spring of 1812 a vigorous 
e£furt was again made by the opposition 
in parliament to obtain the entire removal 
of me orders in council. In the Lords, a 
motion was made by the Marquis of Lans- 
downe on the 28tii of February for a 
select committee of inquiry into the effect 
of the orders, but was negatived by a 
majority of 135 to 71. On the 3rd of 
March a similar motion made in the 
Commons by Mr. Brougham was also 
rejected by a majority of 216 to 144. On 
the 3rd of April, however, an order of 
the prince regent in council appeared in 
the * Gazette,' revoking entirely the for- 
mer orders in so far as regarded Ame- 
rica, but only on the condition that the 
government of the United States should 
also revoke an order by which it had 
some time previously exeluded British 
armed vessels from its ports, while it 
admitted those of France. This condi- 
tional revocation being still considered 
unsatisfactory. Lord Stsuiley, on the 28th 
of April, moved in the Commons for a 
committee of inquiry into the subject 
generally, and the discussion ended by 
ministers giving their assent to the mo- 
tion. Many witnesses were in conse- 
quence examined, both by this committee 
and by another of the Lords, which sat 
at the same time, having been obtained 
on the 5th of May on the motion of Earl 
Fitzwilliam. When the examinations had 
been brolight to a close, Mr. Brougham, 
on the 16& of June, moved in the Com- 
moDs, that the crown should be addressed 
to readi or suspend the orders uncoii^-^ 



tlonally. At the termination of this dis- 
cus^on ministers intimated that they were 
prepared to concede the question; and 
accordingly, on the 23rd of the same 
month, an unconditional suspension of the 
orders, in so fiir as America was con- 
cerned, appeared in the 'Gazette.' By 
this time, nowever, the government of the 
United States had declared war, on the 
ground, as is well known, not asdj of the 
orders in council, but of other allied 
acts of injustice on tiie part of the British 
government. 

The policy of the British government 
in issuing the orders in council of Novem- 
ber, 1807, was maintained by its oppo- 
nents to be wrong, on the double gromid 
that it was both inexpedient and not war- 
ranted by the principles <^ the law c^ 
nations. On this latter head it was argued 
that no violation of international law by 
one belligerent power could justify the 
other in pursuing a similar course. 

The question, like all others connected 
with the law of blockade, appears to be 
one which must be determined chiefly by 
a reference to the rights of neutral powers, 
as regulated by me principle already 
stated, namely, that no neutral power 
shall be annoyed or incommoded by any 
warlike operation, which shall not have a 
greater tendency to benefit the belligerent 
than to injure the neutral. In this case 
the benefit which the British government 
professed to expect from its retaliatory 
policy, which was the excitement of a 
spirit of resistance to the original French 
decree both in neutral countries and 
among the people of France themselves, 
was extremely problematical from the 
first, and turned out eventually to be 
wholly delusive. On the other hand, the 
injury to neutrals was certain and of large 
amount, tending in fact to interdict and, 
as far as possible, to put a stop to the 
entire peacefiil commercial intercourse of 
the world. 

The orders in council were sometimes 
defended, for want of better reasons, on a 
very peculiar ground, namely, on that of 
the pecuniary advantage which the coun- 
try derived from the captures made under 
them, from the increase of port dues which 
they occasioned, and from the revenue 
o\k\a^cA Vj ^«iVtfaKft&m^ system. 
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In resting the justification of the orders 
in oooBCil upon the groond of their eiqie- 
dieney, their defeiMers of coarse «on- 
tendeid that ihej were essoitial to the 
eSecdye fntMecntion of the war, and that 
we were therefore justified in disregard- 
ing the injury which they might indi- 
rediy infliot upon nentrals. It was anti- 
cipated, as we have observed above, in 
the first place, that the pressure of their 
fjfpenJAim would excite both the American 
government, and even the inhabitants of 
Pranoe tiiemselves, and of the various 
oountries of Burc^ subject to the French 
emperor, to insist vpoa the revocation of 
the Berlin decree. But the effect antici- 
pated was not produced. Neither the 
peofde of France, nor of any other por- 
tion of Bonaparte's empire, rose or threat- 
ened to rise in insurrection on account of 
the stoppage of trade occasioned by the 
edicts of the two belligerent powers ; and 
America went to war, not with Fiance, 
but with us, choosing to reserve the asser- 
tion of her claims for wrongs suffered 
under the Berlin decree to another oppor- 
tunity, while she determined to resist our 
orders in council by force of arms. But 
secondly, it was contended that the policy 
adc^ited by the orders in council was 
necessary to save our commerce from 
what would otherwise have been the 
ruinous effects of the Berlin decree. This 
argument, also, if its validity is to be 
tried bv the fkcts as they actually fell 
out, will scarcely i^pear to be well 
founded. The preponderance of the evi- 
dence collected m the course of the suc- 
cessive inquiries which took place was 
decidedly in favour of the representations 
made by the opponents of the orders, who 
maintained that, instead of having proved 
any protection or support to our foreign 
trade, they had most seriously embar- 
rassed and curtailed it. The authors of 
the orders themselves must indeed be 
considered to have come over to this 
view of the mattei, when the^ consented, 
as they at lengm iid, to their entire re- 
peal. 

In the actual circumstances of the pre- 
sent case, the convenient interposition of 
America, by means of which British 
manu&ctured goods were still enabled to 
find their way in large quantities to the 



Continent in spite of the Berlin decree, 
would seem to have been the last thing 
at which the government of this country 
should have taken umbrage, or which it 
should have attempted to put down. As 
the French ruler found it expedient to 
tolerate this interposition, in <^n disre- 
gard of his decree, it surely was no busi- 
ness of ours to set ourselves to cut off a 
channd of exit fbr our merchandise, so 
fortunately left open when nearly every 
other was shut 

BOARD, a word used to denote, in 
their collective capacity, certain persons 
to whom is intrusted the management of 
some office or department, usually of a 

{mblic or corporate character. Thus the 
ords of the treasury and admiralty, the 
commissioners of customs, the lords of the 
committee of the privy council for the 
afiairs of trade, &c., are, when met to- 
gether for the transaction of the business 
of their respective offices, styled the Board 
of Treasury, the Board of Admiralty, the 
Boai-d of Customs, the Board of Trade, 
&c. The same word is used to designate 
the persons chosen from among the pro- 
prietors to manage the operations of any 
joint-stock association, who are styled the 
Board of Directors. In parochial go- 
vernment the guardians of the poor, &c. 
are called the Board of Guardians, &c 
The word bureau in France is an equiva- 
lent expression. 

BONA FIDES and BONA FIDE is 
an expression often used in the conversa- 
tion of common life. It is also often in 
the mouths of lawyers, and it occurs in 
Acts of Parliament, where (in some cases 
at least) it means that the acts referred to 
must not be done to evade the law, or in 
fraud of the law, as we sometimes express 
it, following the Roman phraseology (in 
fraudem legis). It appears to be used 
pursuant to the meaning of the words, in 
the sense of good fkith, which implies the 
absence of all fraud or deceit Bona Fides 
is therefore opposed to fraud, and is a 
necessary ingredient in contracts, and in 
many acts which do not belong to con- 
tracts. How much fr*aud may be le^lly 
used, or what is the meaning of fik)na 
Fides in any particular case, will depend 
on the &cts. Many things are not legal 
frauds, and many thixi^ ^t^ V^g^ ^<sc& 
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Boua Fide, which the common notioiis of the actions in which this fbrmnla is used 



fiur dealing condemn. 

The phrase Bona Fides originated with 
the Romans, and it is opposed to Mala 
Fides, or Dolus (fraud). The notion of 
equity (sequitas), ^uali^, fair dealing, 
equal dealing, is another n>rm of express- 
ing Bona Fides. He who possessed the 
{Property of another bon& fide, might, so 
fkr as the general rules of law permitted, 
acquire the ownership of such property 
by use (usucapio). In this case bona 
fides consisted in believing that his pos- 
session originated in a good title, or, as 
Gains (ii. 43) expresses it, when the pos- 
sessor beliered that he who transferred 
the thing to him was the owner. 

The Romans classed under the head of 
bonse fidei obligationes a great variety of 
contracts, and also of legal acts, as buying, 
selling, mandatum [Agent], guardian- 
ship, &c. Actions founded on tiiese obliga- 
tions were called '* bonse fidei actiones," and 
the legal proceedings were called ** bonse 
fidei judicia."' The name arose from the 
formula ** ex bona fide," which was in- 
serted in the Intentio, or that part of the 
Pnctor's formula (instruction to the judex) 
which had reference to the plaintifiTs 
claim, and empowered the judex to decide 
according to the equity of the case, ex 
fide bona. Sometimes the expression 
" sequus melius ** was used instead of ex 
fide bona. Thus actions founded on con- 
tract, or on acts which bore an analogy 
to contract, were distributed into the two 
classes of Coudictioncs, or stricti judicii, 
or stricti juris actiones, and bouse fidei 
actiones, or actions in which the inquiry 
was about the strict legal rights of the 
parties and actions in which the general 
principles of fair dealing were to be taken 
into the account. The object which was 
attained by the bonse fidei judicia uears an 
analogy to the relief which may be some- 
times obtained in « Court of £quity in 
England, when there is none iu a Court 
of I^aw. 

The Intentio in the class of actions 
called Condictiones was in this form: 
quidquid (ob eam rem) Numerium Ne- 
gidium Aulo Egerio dare facere oportet 
ex fide bona — whatever Numerius Nfegi- 
dius ought pursuant to good faith to give 



were actions arising oat of oontraets or 
quasi contracts; and not actions founded 
on delict, nor actions in which the owner* 
ship of a thing was in question. By 
leaving out the expression *' ex bona fide" 
in the Intentio just quoted, the actioD is 
reduced to an action stricti juris. The 
bonse fidei actio, by virtue of the for- 
mula (quidquid, &c.), referred to a 
thing not determined: the stricti juris 
actio might refer to a thing determined, 
as a particular field or slave, which 
was the subject of a contract, or to a 
thing undetermined (quidquid). There- 
fore all indeterminate actions (incertie 
actiones) were not bonse fidei actiones, 
but all house fidei actiones were inoertas 
actiones. 
BONA NOTABILIA. [Executor.] 
BOOK TRADE. The substance 1/ 
this notice is condensed, with slight alter- 
ations here and there, from a ' Postscript' 
to ' William Caxton : a Biography,' by 
Mr. Charles Knight, which gives a mstory 
of the ** Progress of the Press in Eng- 
land." The subject may be divided into 
five periods : — 

I. From the introduction of printing 
by Caxton to the accession of James 1., 
lt)03. 

II. From 1603 to the Revolution, 1688. 

III. From 1688 to the accession uf 
George III., 1760. 

IV. From 1760 to 1800. 

V. From 1800 to 1843. 

I. One of the earliest objects of the 
first printers was to preserve from further 
destruction the scattered manuscripts of 
the ancient poets, orators, and historians. 
But after the first half-century of printing 
men of letters anxiously demanded copies 
of the ancient classics. The Alduses and 
Stephenses and Plantins produced neaf 
and compactly printed octavos and duo- 
decimos, instead of the expensive folios of 
their predecessors. The instant that they 
did this, the foundations of literature wen% 
widened and deepened. They probably 
at first overrated the demand; indeed, 
we know they did so, and they suffered 
in consequence ; but a new demand very 
soon followed upon the first demand for 
cheap copies of the ancient classics. Thi 



ordoto Aoios Egerius (Gains, u.4T). M\\&mX 'Eai^\%\i ^\\i\a ^«& bought up ana 
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Immt ; those who bought the Bibles con- 
tributed capital for making new Bibles, and 
tfiose who burnt the Bibles by so doing 
advertised them. The first printers of the 
Bible were, however, cautious — they did 
Dot see the number of readers upon which 
they were to rely for a sale. In 1540 
Grafton printed only 500 copies of his 
complete edition of the Scriptures : and 
yet, so great was the rush to this new 
supply of ^e most important knowledge, 
that we have existing 326 editions of 
the F"glig>i Bible, or parts of the Bible, 
printed between 1526 and 1600. 

The early English printers did not 
attempt what the continental printers were 
dodng for the ancient classics. Down to 
1540 no Greek book had appeared from 
an English press. Oxfonl had only 
printed a part of Cicero's Epistles ; Cam- 
brid^^, no andent writer whatever : only 
three or four old Roman writers had been 
reprinted, at that date, throughout Eng- 
land. The English nobility were, pro- 
bably, for more Uian the first half-century 
of E^nglish printing, the great encoura^rs 
of our press: they required translations 
and abridgments of the classics — ^ver- 
sions of French and Italian romances, 
old chronicles, and helps to devout exer- 
cises. Caxton and his successors abun- 
dantly supplied these wants, and the im- 
pulse to most of their exertions was given 
by the growing demand for literary 
amusement on the part of the great. But 
the priests strove with the Isdty for the 
education of the people; and not only 
in Protestant, but in Catholic countries, 
were schools and universities everywhere 
founded. Here, again, was a new source 
of employment for the press — A, B, C's, or 
Abdes, Primers, Catechisms, Grammars, 
Dictionaries, were multiplied in every 
direction. Books became, also, during 
this period, the tools of professional men. 
There w^e not many works of medicine, 
hit a great many of law. The people, 
too^ required instruction in the laws wluch 
i^ugy were required to obey ; and thus the 
StBtateSy mostly written in French, were 
translated and abridged by Rastell, an 
eminent law^printer. Even as early as 
the tune of Caxton the press was em- 
ployed to promulgate new laws. 

TUcen altogether, the activity of tha 



press of England, during the first period 
of our inquiry, was very remarkable. 
To William Uaxton, our first printer, 
are assigned 64 works. 

Wvnkjm de Worde, the able assistant 
and mend of Caxton, produced tiie large 
number of 408 books m)m 1493 to 1535, 
that is, upon an average, he printed 10 
books in each year. To Richard Pyn- 
son, supposed to have been an assistant of 
Caxton, 212 works are assigned, between 
1493 and 1531. 

From the time of Caxton's press to that 
of Thomas Hacket, with whose name 
Dr. Dibdin's work concludes, we have 
the enumeration of 2926 books. The 

* Typographical Antiquities' of Ames and 
Herbert comes down to a later period. 
They recorded the names of three hundred 
and fifty printers in England and Soot- 
land, or of foreign piinters engaged in 
produdng books for England, who were 
working between 1474 and 1600. The 
same authors have recorded the titles (we 
have counted with sufficient accuracy to 
make the assertion) of nearly 10,000 dis- 
tinct works printed among us during 
the same period. Many of these works, 
however, were only single sheets; but, 
on the other hand, there are doubtiess 
many not here registered. Dividing the 
total number of books printed during 
these 130 years, we find that the average 
number of distinct works produced each 
year was 75. 

Long after the invention of printing 
and its introduction into England, books 
were dear. In the * Privy Purse Accounts 
of Elizabeth of York,* published by Sir 
H. Nicolas, we find that, in 1505, twenty 
pence were given for a * Primer* and a 

* Psalter.' In 1505 twenty pence would 
have bought half a load of barley, and 
were equal to six days* work of a la- 
bourer. In 1516 * Fitzherbert's Abridg- 
ment,' a large folio law«book, the firet 
published, was sold for forty shillings. 
At that time forty shillings would have 
bought three fat oxen. Books gradually 
became cheaper as the printers ventured 
to rely upon a larger number of pur- 
chasers. The exclusive privileges that 
were given to individuals for printing all 
sorts of books, duringthe reigns of Hswch 
VUI., Mary, aii<i KJ^Ya^a^^Jar-^^Qassoj^ 
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they were in accordance with the spirit 
of monopoly which characterized that age, 
and were often granted to prevent the 
spread of books^ffer a proof that the 
market was not large enough to enable 
the producers to incur the risk of com- 
petition. One with another, 200 copies 
may be estimated to have been printed of 
each book during the period we have 
been noticing; we think that proportion 
would have been quite adequate to the 
supply of the limited number of readers 
—io many of whom the power of reading 
was a novelty unsanctioned by the prao- 
tioe of their fore&thers. 

II. The second period of the English 
press, from the accession of James I. to 
the Revolution, was distinguished by 
pedantry at one time, to which succeeded 
the violence of religious and political con« 
troversy; and then came the profligate 
literature of the Restoration. The press 
was exceedingly active during the poli- 
tico-religious contest. There is, in the 
British Museum, a oollection of 2000 vo- 
lumes of Tracts issued between the years 
1640 and 1660, the whole number of 
which several publications amounts to the 
enormous quantity of 30,000. The num- 
ber of impressions of new books uncon- 
nected with controversial subjects must 
have been very small during tlus period. 

After the Restoration an act of parlia- 
ment was passed that only^ twenty printers 
should practise their art in the kingdom. 
We see by a petition to parliament in 
1666, that there were only 140 "working 
printers*' in London. They were quite 
enouffh to produce the kind of literature 
whicu the court required. 

At the fire of London, in 1666, the 
booksellers dwelling about St Paul's lost 
an immense stock of books in qmres, 
amounting, according to Evelyn, to the 
value of 200,000/., which they were ac- 
customed to stow in the vaults of the me- 
tropolitan cathedral, and of other neigh- 
bouring churches. At that time the 
people were beginning to read again, and 
to think ; — and as new capital rushed in 
to replace the consumed stock of books, 
there was once more considerable activity 
in printing. The laws that regulated the 
number of printers soon after fell into 
disuse, as they had long faWen ixi\A c^ii- 



tempt. We have before us a catalogue 
(the first compiled in. this country) of 
" all the books printed in England since 
the dreadful fire, 166;^, to the end of 
Trinity Term, 1680," whieh catelogiie is 
continued to 1685, ^rear by year. A great 
many — we may fiurly say (me4ttdf— of 
these books, are single sermons and tracts. 
The whole number of books printed dur- 
ing the fourteen years firom 1666 to 1680, 
we ascertain, by countings was 3550, of 
which 947 were divinity, 4S0 law, and 
153 physic, — so that two-fifths of the 
whole were professional books; 397 were 
school-books, and 253 on subjects dT g^ 
graphy and navigation, including q^ps. 
Taking the average of these fourteen yean, 
the total number of works produced yourly 
was 253; but deducting the reprints, 
pamphlets, single sermons, and maps, we 
may fidrly assume that the yearly aver 
age of new books was much under 100. 
C^ the number of copies oonstitatinff an 
edition we have no record ; probauy it 
must have been small, for the price of a 
book, as for as we can ascertain it, was 
considerable. In a catalogue^ with prices, 
printed twentjr-two years after the one we 
have just noticed, we find that tlie ordi- 
nary cost of an octavo wasjw^ shilling 

III. We have arrived at the third stage 
of this rapid sketch — from the Revolutiou 
to the accession of George III. 

This period will ever be memorable in. 
our history for the creation, in great part, 
of periodical literature. Till newspaper, 
and magazines, and reviews, and cyclo- 
peedias were established, the people, even 
the middle classes, could not foirly be said 
to have possessed themselves of the keys 
of knowledge. 

The publication of intelligemce began 
during the wars of Charles I. and his 
Parliament. But the ' Mercuries ' of those 
days were litUe more than occasional 
pamphlets. Burton speaks of a ** Pam- 
phlet of News." Before the Revolutiou 
there were several London papers, regu- 
lated, however, by privileges and sar 
veyors of the press. Soon after the he 
ginning of the eighteenth century (1709^ 
London had one daily paper, fifteen three 
times a week, and one twice a week : this 
was before a stamp-duty was imposed oo 
\'^'a.^x%. f^^T the stamp-duty in 1724 
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4iere were three daily piq>ers, six weekly, 
and ten three times a week. Provindal 
newspapers had already been established 
in several places. In 1731, Cave, at his 
own risk, produced the first Magazine 
printed in Ekgland— the *GentlenianV 
Its success was so great, that in the fol- 
lowing year the booksellers, who could 
not dndierstand Cave's project till they 
knew its value by experiment, set up a 
rival magazine, * The Loudon/ In 1749 
the first Review, *The Monthly,' was 
started ; and in a few years was followed 
by 'The Critical.' 

The periodical literature of this period 
greatly reduced the number of merely 
temporary books; and it had thus the 
advantage of imparting to our literature 
a more sdid character. Making a pro- 
portionate deduction fbr the pamphlets 
inserted in the catalogues already referred 
to, it still appears that the great influx of 
periodical hterature, although constitut- 
ing a most important bnuum of literary 
commerce, had in some degree the efiect 
of narrowing the publication of new 
books; and perhaps wholesomely so. It 
appears from a * Complete Catsdogue of 
Modem Books published from the begin- 
ning of the century to 1766;' — ^from 
which ''all pamphlets and other tracts" 
are excluded, that in these fifty-seven 
years 5280 new works appeared, which 
exhibits only an average of ninety-three 
new works each year. It seems probable 
that the numbers of an edition printed had 
been increased; for, however strange it 
may appear, the general prices of the works 
in this catalogue are as low, if not lower, 
than in a priced catalogue which we also 
have of books printed in the years 1702 
and 1703. A quarto published in the 
first half of the last century seems to have 
averaged from IQs, to 12«. per volume ^ 
an octavo, from 6a, to 6«. ; and a duodeci- 
mo from 28. 6d. to Ss, In the earlier 
catalogue we have mentioned, pretty 
much the same prices exist : and yet an 
excise had been laid upon paper ^* and the 
prices of authorship, even for the hum- 
blest labours, were raised. We can only 
account for this upon the principle, that 
the publishers of the first half of the 
eighteenth century knew their trade, and, 
prmting larger numbers, adapted tiicir 



mices to the extension of the market 
They also, in many cases, lessened iheir 
risk by publishing by subscription — a 
practice now almost gone out of use firom 
the change of flBohion, but possessing great 
advantages fbr the production of costiy 
books. This was in many respects the 
golden age for publishers, when large and 
certain fortunes were made. Perhaps much 
of this proceeded firom the pu1»lishers aim- 
ing less to produce novelty than excellence 
— selling larffe impressions of few hooks, and 
not distracting the public with tiieir noisy 
competition in the mannflEtcture of new 
wares for the market of the hour. Pub- 
lishers thus grew into higher influence 
in society. They had long ceased to 
carry their books to Bristol or Stourbridge 
fiurs, or to hawk them about the country 
in auctions. The trade of books had gone 
into regular commercial channels. 

rv. The period fh)m the accesrion of 
George III. to the close of the eighteenth 
century, is marked by the rapid mcrease 
of the demand fbr popular literature, 
rather than by any pr(»ninent features of 
orginality in literary production. Pe- 
ri^ical literature spread on every side ; 
newspapers, magazines, reviews, were 
multiplied ; and tiie old system of seUing 
books by hawkers was extended to the 
rural districts and small provincial towns. 
Of the numbet'hooks thus produced, the 
(quality was indifferent, witn a few excep- 
tions ; and the cost of these works was con- 
siderable. The principle, however, was 
then first developed, of extending the mar- 
ket by coming into it at regular intervals 
with factions of a book, so that the hum- 
blest customer might lay by each week in a 
savings-bank of knowledge. This was an 
important step, which has produced great 
effects, but which is even now capable of 
a much more universal application than 
it has ever yet received. Smolletf s ' His- 
tory of England' was one of l^e most 
successful number-books; it sold to the 
extent of 20,000 copies. 

The rapid growth of the publication 
of new books is best shown by examining 
the catalogues of the latter part of tiie 
eighteenth century, passing over the ear 
Her years of the reign of George III. 
In the * Modem Catalogue of Books,* 
from 179^ to li)i[u& «{A ^ X^^"!.^ ^<s^«(^ 
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years, we find that 4096 iiew works were 
published, exclusive of reprints not al- 
tered in price, and also exclusive of 
pamphlets: deducting one-fifth for re- 
prints, we have au average of 372 new 
books per year. This is a prodigious 
stride iM^yond the average of 93 per year 
of the previous period. From some cause 
or other, the selling-price of books had 
increased, in most cases 50 per cent, in 
others 100 per cent The 2«. 6J. duode- 
cimo had become 4«.; the 6«. octavo, 
10«. 6d. ; and the 12«. quarto, iZ. 1«. It 
would appear from this tliat the exclusive 
market was principally sought for new 
V>ooks; that the publishers of novelties 
lid not rely upon the increasing number 
of readers ; and that the periodical works 
constituted the principal supply of the 
many. The aggregate increase of the 
commerce in books must, however, have 
become enormous, when compared with 
the previous fifty years. 

V. Of the last period — ^the most re- 
markable for the great extension of the 
commerce in books — we shall present the 
accounts of the first 27 ;jrears collectively, 
and of the last 16 years in detail. 

The number of new publications issued 
from 1800 to 1827, including reprints 
altered in size and price, but excluding 
pamphlets, was, according to the London 
catalogue, 19,860. Deducting one-fifth 
for the reprints, we have 15,888 new 
books in 27 years ; showing an average 
of 588 new books per year, being an in- 
crease of 216 per year over the last 11 
years of the previous century. Books, 
however, were still rising in price. The 
4«. duodecimo of the former period be- 
came 6s., or was converted into a small 
octavo at 10s. 6rf. ; the 10s. 6rf. octavo be- 
came 12s. or 14s., and the guinea quarto 
very commonly two guineas. The de- 
mand for new books, even at the very 
high cost of those days, was principally 
maintained by Reading Societies and Cir- 
culating Libraries. When these new 
modes of diffusing knowledge were first 
established, it was predicted that they 
would destroy the trade of publishing. 
But the Reading Societies and the Cir- 
culating Libraries, by enabling many to 
read new books at a small expeii^, ct^ 
uted a much larger market t\]AXi K);!^ ^^ 



sires of individual purchasers for ephe- 
meral works could have formed ; and a 
very large class of books was expressly 
produced for this market. 

But a much larger class of book-buyers 
had sprung up, principally out of the 
middle ranks. For these a new species 
of literature had to be produced, — tiiat of 
books conveying sterling information in 
a popular form, and published at a very 
cheap rate. In the year 1827 *C(Hista- 
ble's Miscellany* led the way in this 
novel attempt ; m the same year the So- 
ciety for the Diffusion of Useful Know* 
ledge, which had been formed in No- 
vember, 1826, commenced its operations, 
and several publishers of eminence 
soon directed their capital into the same 
channels. Subsequentiy editions of our 
great writers have been multiplied at 
very reasonable prices; and many a 
tradesman's and mechanic's house now 
contains a well selected stock of books, 
which, through au annual expenditure of 
22. or 3/., has brought the means of in- 
tellectual improvement, and all the tran- 
quil enjoyment that attends the practice 
of family reading, home to a man's own 
fireside. 

The increasing desire for knowledge 
among the masses of the people was, 
however, not yet supplied. In 1832 the 

* Penny Magazine' of the Society for 
the Diffusion of Useful Knowledge, and 

* Chambers's Journal * commenced to be 
published ; and subsequentiy the * Satur- 
day Magazine.' The * Penny Sheet* of the 
reign of Queen Anne was revived in the 
reign of William IV., with a much wider 
range of usefulness. It was said by sonie 
that the trade in books would be destroyed. 
They asserted also that the rewards of 
authorship would be destroyed, neces- 
sarily, at the same time. * The Penny 
Cyclopcedia' of the Society for the Dif- 
fusion of Useful Knowledge was deemed 
the most daring attempt at this double 
destruction. That work has returned 
about 150,000Z. to the commerce of lite- 
rature, and 40,0002. have been distributed 
amongst the authors and artists engaged 
in its production, of which sum more than 
three-fourths have been laboriously earned 

'\ b^ thft diligence of the writers. 

\ 1;\ietfe S& ^ \asA&,\«w«^^t^ of testing 
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1829 


1413 


£879 Is. Orf. 


1830 


1592 


873 5 3 


1831 


1619 


939 9 3 
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1525 


807 19 6 
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rhether cheap lit«;rature has destroyed if they were sold at their publication 
he publication of new books, without in- price, would be 708,498/. ba. 9<i., and 
luding reprints and pamphlets. We that of the new editions and reprints, 
ake the four years from 1829 to 1832, as 231,218/. 15s. We believe, however, that 
omputed by ourselves, from the Loudon if we estimate the price at which the 
Catalogues ; and the four years from 1839 entire impressions of both descriptions of 
o 1842, as computed by Mr. M^Culloch works actually sells at 4s. a volume, we 
Q the last edition of his ' Commercial shall not be far from the mark ; and if 

so^ the real value of the books annually 
produced will be 435,600/. a year." 

But the most remarkable characteristic 
of the press of this country is its periodical 
literature. It might be asserted, without 
exaggeration, that the periodical works 
issued in Great Britain during one year 
comprise more sheets than all the books 
NEW WORKS, 1839 to 1842. printed in Europe from the period of 

1839 2302 £966 11s.2rf. Gutenberg to the year 1500. 

1840 2091 943 3 5 The nmnoer of weekly penodicM works 

1841 2011 902 5 9 (p^ newspapers) issued in London on 

1842 2193 968 2 6 Saturday, May 4, 1844, was about sixty. 
j^ jf J- looft u Of these the weekly sale of the more 

\^^Ty^w,?^fiif^r'*P''^ important amounts to little less than 
^^ of new books, 6149 volumes; in 3^^^^^ . ^^ ^^^^ ^^^^ ^^^^^^ 

H.^'^o.lT^ i^*"^""^ ^^t^ ''^? P^ annually. The greater number of these 
ished 8597 volumes. The cost of a ^ ^^^J^ ^ ^^ 1 ^^ ^^ ^^ 

mgle copy of die 6149 voliunes was ^^^^ ^^^ ^ J*if ^ J' ^ ^ ^^ 

499i. ; of the 8597 volumes, 3780/. The ^^^y upon their home readmg. ^ 

verage pnce ^r volume m the first q^ the weekly publications, Tndepend- 

€noJwaslls.5J.; m the second penod, ^^^ ^^ ^ ^^^ ^^ ^^ ^1^^ i^ 

«. 9^ monthly parts, we may feirly estimate 

Mr. M<)ulloch has also given the ^^ ^^e Snual retumi are ittle short 
dllowmg table of reprmts, from 1839 to QfiQQ qqqi 

®^^ • The monthly issue of periodical litera- 

REPBINTS AND NEW EDmoNS. tare from London is unequalled by any 

No. i»f Vol*. Value ax Publicationpnoe. similar commercial operation in Europe. 

773 . . . £296 7s. 8a. 227 montiily periodioed works were sent 

821 . . . 327 16 10 outonthelastdayof May, 1844, to every 

741 . . . 314 12 7 comer of the United Kingdom, from 

^* • • • 295 9 6 Paternoster Row. There are also 38 

Mr. M'CuUoch adds : ** From inquiries periodical works published quarterly : 

re have made with much care and labour, making a total of 265. 

re find that, at an average of the four A ^kseller, who has been many 

ears ending with 1842, 2149 volumes of years conversant with the industry of the 

lew works, and 755 volumes of new great literary hive of London on Maga- 

ditions and reprints (exclusive of pam- zine-day, has favoured us with the fol- 

ikiets and periodical publications), were lowing computations, which we have 

nnuallypublidied in Great Britain; and every reason to believe perfectly accu- 

re have further ascertained that the rate: — 

«blication price of the former was The periodical works sold on the last 

«. 9^, and of the latter 8s. 2d. a volume, day of the month amount to 500,000 

lence, if we suppose the average im- copies. 

ression of each work to have' been 750 The amount of cash expended in the 

opies, it will be seen that the total value purchase of these 500,000 copies is 

f the new works aimuully produced, 25,000/L 
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Tlie parcels dispatched into the ooimtry, 
of which very few remain orer the day, 
are 2U«Hi. 

The annual retanis of periodical works, 
according to oar estimate, amount to 
300,000/. Mr. M*€alloeh estimates tliem 
at 264,000/. 

The number of newspi^teTB published 
in the United Kingdom, m the year 1843, 
^he returns of which can be obtained with 
the greatest accural^ through the Stamp 
Office, was 447. llie stamps consumed 
by them in that year were 60,592,001. 
Their proportions are as follows : — 

1843. 

79 London new^pers . 31,692,092 

212 English prormeial . 17/)58^56 

8 Welsh .... 339,500 

69 Scotch .... 5,027,589 

79 Irish .... 6,474,764 



60,592,001 



447 

The ayerage price of these papers is, as 
near as may be, fivepence ; so that the 
sum annually expended in newspapers is 
about 1,250,000/. The quantity of 
paper required for the annual supply of 
these newspapers is 121,184 reams, some 
of which paper is of an enormous size. 
In a petition to the pope in 1471, from 
Sweynheim and Pannartz, printers at 
Rome, they bitterly complain of the want 
of demand for their books, their stock 
amounting to 12,000 yolumes; and they 
say, " You will admire how and where 
we could procure a sufficient quantity of 
paper, or even rags, for such a number of 
volumes." About 1200 reams of paper 
would hare produced all the poor 
printers' stock. Such are the changes of 
four centuries. 

We recapitulate these estimated annual 
returns of me commerce of the press :-^ 

New books and reprints . £435,600 
Weekly publications, not news- 
papers 100,000 

Monthly publications . 300,000 

Newspapers .... 1,250,000 

£2,085,600 

The literary returns of the United 
Kingdom, in 1743, were unquestionably 
little more than 100,0001. v^t Mm»m.\ 



What has multiplied them twenty<4bldf 
Is it the ocmtraction or the widening of 
the market — the, exclusion or tiie dtf- 
fusion of knowledge ? The whole cooTEe 
of oar literatore has been that of a gradual 
and certain ^read from the few to Ae 
many — ^fh>m a loxnry to a neeessaiy— as 
mack so as the 8pr«id of the cotttn or 
the dlk trade. Henry YIII. paid ISi. t 
yard for a silk gown for Aime Bokyn— a 
sum equal to five guineas a yard of our 
day. Upon whom do the silk-meroers 
now rely — upon the few Anne Bdeyns, 
or the thousands who can bur a alk 
gown at half-a-crown a yardf? The 
printing-machine has done for the oom- 
meroe of literature what the made and 
the Jaoquard-kKMn hare done for the 
conuneroe of silk. It has made lilraature 
accessible to all. 
BOOTY. [ADHiRALTr Courts, p. 29.1 
BORDA'RII, one of tiie clasee| ct 
agricultural occupiers of land menoooed 
in the Domesday Surrey, and, witii the 
exception of the yillani, the largest The 
origin of their name, and the exact na- 
ture of their tenure, are doubtful. Coke 
(Itut. lib. i. § i. foL 5 b, edit 1628) calls 
tiiem ''boors holding a little boose with 
some land of husbandry, bigger than a 
cottage." Nichols, in his ' Introduction to 
the History of Leicestershire,' p. xlv., 
considers them as cottagers, and that 
they took their name from liying 
on the borders of a village or manor ; 
but this is sufficiently refuted by Domes- 
day itself, where we find them not only 
mentioned generally among the agricul- 
tural occupiers of land, but in one in- 
stance as ** circa aulam manentes," dwell- 
ing near the manor-house; and even 
residing in some of the larger towns. In 
two quarters of the town of Huntingdoii, 
at the time of forming the Survey, as well 
as in King £klward the Confessor's time^ 
there were 116 burgesses, and subordi- 
nate to them 100 bordarii, who aided 
them in the payment of the geld or tax. 
{Domesd. Book, torn. i. fol. 203.) In Nor- 
wich there were 420 bordarii: and 20 
are mentioned as living in Thetfbrd 
{Ibid. torn. ii. fbl. 116 b^ 173.) 

Bishop Kennett states that, " The bor 
darii often mentioned in the Domesday 
\iiQ^\%y(i vrere distinct from the s&rvi 
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and ▼illBDi, and seem to be those of a less 
servile oondition, who had a board or 
eottage with a small parcel of land 
allowed to them, oo coDdition they should 
sapply the lord with poultry and eggs 
and <rther small provisions for his board 
and entertainment" {Gloss, Paroch. 
Antiq.) Such also is the interpretation 

S'ven by Bloomfield in his ' History of 
orfolk.' Brady affirms "they were 
drudges, and performed vile services, 
which were reserved by the lord upon a 
poor little house and a small parcel of 
land, and might perhaps be domestic 
works, such as grinding, threshing, draw- 
ing water, catting wood,&e." {Prrf,p, 
56.) 

Bordy9s Bishop Kennett has already 
noticed, was a cottage. Bordarii, it should 
seem, were cottagers merely. In one of 
the Ely Registers we find Bordarii, where 
the breviate of the same entry in Domes- 
day itself reads cotarii. Their condition 
was probably different on different 
manors. In some entries in die Domes- 
day Survey, the expression ** bordarii 
arantes" occurs. At Evesham, on the 
abbey demesne, 27 bordarii are described 
as ** 8erviente8-cnri8e."(2>ome«/. tom. i. fol. 
175 b.) 

On the demesne appertaining to the 
castle of Ewias there were 12 bordarii, 
who are described as performing personal 
labour on one day in every week. {Ilnd. 
&L 186.) At St Edmondsbury in Suffolk, 
ike abbot had 118 homagers, and under 
them 52 bordarii. The total number of 
bordarii noticed in the different counties 
of ^ogland in Domesday Book is 82,634. 
(Ellis^s General Jntroia. to Domesday 
Book^ edit 1833, vol. i. p. S9 : ii. p. 511 ; 
Haywood's Dissert, upon the Ranks of the 
People under the Anglo'Saxon Govern- 
wnaisf pp. 303, 305.) 

BOROUGH-ENGLISH is a peculiar 
enstom by which lands and tenements 
held in ancient burgage descend to the 
youngest son instead of to the eldest, 
wherever such custom obtains. It still 
exists in many cities and ancient bo- 
lenghs, and in the adjoining districts. 
rhe land is held in socage, but descends 
to the youngest son in exclusion of all 
liie other children. In some places this 
peculiar rule of descent is connued to the 



case of children; in others the custom 
extends to brothers and other male col- 
lateral relations. The same custom also 
governs the descent of copyhold land in 
various manors. 

The enstom is alluded to by Glanville 
and by Littleton, of whom the latter thus 
explains it : — ** Also for the greater parf 
such boroughes have divers customes and 
usages, which be not had in other towns. 
For some boroughes have such a custome, 
that if a man have issue many sonnes 
and dyeth, the youngest son shall inherit 
all the tenements which were his father's 
within the same borough, as heire unto 
his fother by force of me custome ; the 
which is <^ed Borough-English" (s. 
165). 

The origin of Ais custom is referred to 
the time of the Anglo-Saxons; and it 
does not appear to have been known by 
its present name until some time after 
the Conquest; for the Normans, having 
no experience of any such enstom in their 
own country, distinguished it as **the 
custom of the Saxon towns." In the 
reign of Edward III. the term borough- 
English was used in contrast with the 
Norman law: thus it was said that in 
Nottingham there were two tenures — 
" burgh-Engloyes" and " burgh-Fraun- 
9oyes," the usages of which tenures are 
such that all the tenements whereof the 
ancestor dies seised in ** burgh-Engloyes" 
ought to descend to the youngest son, 
and all the tenements in ** burgh-Frann- 

Syes" to the eldest son, as at common 
w. (1 Edward III. 12 a.) 
Prunogeniture was the rule of descent 
in England at common law ; but in the 
case of socage lands all the sons inherited 
equally until long after the Conquest, 
wherever it appeared that such lands had, 
by custom, been ancienUy divisible. But 
this general rule of descent was often 
governed by peculiar customs, and in 
some places the eldest son succeeded his 
fother by special enstom, while in others 
(viz. those subject to borough-English) 
the youngest son alone inherited. (Glan- 
ville, lib. vii. c. 3, and notes by Bcames.) 
**This custome" (of borough-English), 
says LitUeton, *'also stands with some 
certaine reason, because that the younger 
son (if Vie \aLcY& i<BX2K\«t ^Skii \Kici^«»^C 
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cause of his younger age, way least of 
all his brethren helpe himself*' (§ 211). 
When the state of society in the ancient 
English boroughs is considered, the rea- 
son assigned by Littleton -will appear 
'sufficient The inhabitants supported 
themselves by trade ; their property con- 
sisted chiefly of moveables ; and their 
real estate was ordinarily confined to the 
houses in which they carried on their 
business, with, perhaps, a little land at- 
tached. Such persons were rarely able 
to offer an independence to their children, 
but were satisfied to leave each son, as he 
grew up, to provide for himself by his 
own industry. To endow a son with a 
portion of his goods, and send him forth 
to seek his own fortunes, was all that a 
burgess thought necessary; and so con- 
stant was this practice, that the law con- 
sidered the son of a burgess to be of age 
" so soon as he knew how to count money 
truly, to measure cloths, and to carry on 
other business of his father's of the like 
nature" (Glanv. lib. 7, s. 9; Bracton, 
lib. 2, s. 37). In this condition of life, 
the youngest son would have the least 
chance of being provided for at his 
Other's death, and it was, therefore, a 
rational custom to make provision for 
him out of the real estate. But as it 
might happen that the youngest son had 
been provided for, like his brothers, before 
the fether's death, by the custom of most 
boroughs the father had a power of de- 
vising his tenements by will. Such a 
power was unknown to the common law ; 
for without the consent of his heir no 
man could leave any portion of his inhe- 
ritance to a younger son. " because," says 
Glanville, "if this were permitted, it 
would frequently happen that the elder 
son would be disinherited, owing to the 
greater aflection which parents often feel 
towards their younger children.'* And 
the freedom of testamentary devise, en- 
joyed under the custom of borough- 
English, to the prejudice of heirs, was 
not fully conceded by the laws of Eng- 
land until the latter part of the seven- 
teenth century. (12 Car. II. c. 24.) 

The origin of the custom of borough- 
English has, in later times (3 Modem 
Jieports, Preface) been referred to aa- 
other cause, instead of tihat assicae^ Xx^ 



Littleton. It has been said that by the 
custom of certain manors the lord had a 
right to lie with the bride of his tenaut 
holding in villenase, on the first night of 
her marriage; and that, for this reason, 
the youngest son was preferred to the 
eldest, as being more certainly the true 
son of the tenant But this supposition 
is, on many grounds, less satisfactory 
than the outer. Admitting the alleged 
right of the lord, it would have been a 
reason, perhaps, for passing over the eldest 
son, but why should the second and other 
sons have been also superseded in favour 
of their youngest brother? The kgifi- 
macy of the eldest son alone could have 
been doubted, and upon this h3rpothesi8, 
either the second son would mtve been 
his father's heir, or all the sons except 
the eldest would have shared the inherit* 
ance. But the existence of this barbarous 
usage in England is altogether denied by 
many (1 Stephen, Ccmm. 199; 3 Rep. 
Item Prop, Commrs, p. 8) ; and even 
if the customary fine payable to the lord 
in certain manors (especially in the 
north of England) on the marriage of 
the son or daughter of his villein, l^ ad- 
mitted to have been a compositicm of the 
lord's right of concubinage (see Du Cange, 
tit "Marcheta;" Co, Ut. 117 b, 140 a; 
Bract lib. 2, § 26), it does not appear 
that such fines are more prevalent in 
those places where the custom of Ik>- 
rough-English obtains, than in other 
parts of the country where there are 
different rules of descent. (Robinson 
On Gavelkind, p. 387.) 

But whatever may have been the origin 
of the custom, it is no longer to be sup- 
ported by any arguments in its favour. 
If land is to be inherited by <Hie son 
alone, the eldest is undoubtedly the fittest 
heir : he grows up the first a-nd in case 
of his father's death succeeds at once to 
his estate, fulfils the duties of a landowner, 
and stands in loco parentis to his father's 
younger children, while the succession of 
the youngest son would always be liable 
to a long minority, during which the 
rest of the family would derive little 
benefit from the estate. It is also an 
unquestionable objection to the custom 
> that each son in succession may conceive 
\\ivEas>^^\o\5fc ^<&\v<£vT«^<Qs^b.e i& depriA ed 
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of his inheritance by the birth of another 
brother. 

In addition to these general objections 
to the custom, there are legal difficulties 
connected wiUi its pecnliarity of descent 
In making out titlesy^for instance, it is 
much more difficult to prove that there 
was no younger son than that there was 
no elder son ; and obscure questions must 
arise concerning the boundaries of the 
land subject to Sie custom, and respecting 
the limits of the custom itself in each 
particular place where it prevails. For 
these reasons the Commissioners of Real 
Property, in 1832, recommended the uni- 
versal abolition of the custom (drd Hep. 
p. 8), which, however, is still recognised 
by the law as an ancient rule of descent 
wherever it can be shown to prevail. 
(GlanviUe, lib. 7, c. 3 ; Co. Litt, § 166 ; 
1st Inst. 110b; Robinson On Gavelkind^ 
Appendix', 7 Bacon's Abridgment, 560, 
tit. "Descent;" Cowell's Law Diet. tit. 
•* Borow-English ;" Du Cange, Glossarium, 
tit. ** Marcheta ;" Eegiam MdgistcUem, lib. 
4, cap. 31 ; 2 Black. Comm. 83 ; 1 Ste- 
phen, Comm. 198 ; 3 Cruise, Digest, 388 ; 
3 & 4 Will. IV. c. 106 ; 3rd liepoH of 
Heal Property Commissioners.) 

BOROUGH, MUNICIPAL. [Muni- 
ciPAL Corporations.] 

BOROUGH, PARLIAMENTARY. 
[Parliament.] 

BOTTOMRY, BOTTOMREE, or 
BUMMAREE, is a term derived into 
the English maritime law from the Dutch 
or Low Grerman. In Dutch the term is 
Bomerie or Bodemery, and in German 
Bodmerei. It is said to be ori^nally 
derived from Boden or Bodem, which in 
Low German and Dutch formerly signi- 
fied the bottom or keel of a ship; and 
according to a common process m lan- 
guage, the part being applied to the 
whole, also denoted the ship itself. The 
lame word« differently written, has been 
used in a similar manner in the English 
language; the expression bottom having 
been commonly used to signify a ship, 
previously to the seventeenth century, 
and being at the present day well known 
in that sense as a mercantile phrase. 
Thus it is a familiar mode of expression 
among merchants to speak of ** shipping 
goods in foreign bottoms." 



The contract of bottomry in maritime 
law is a pledge of the ship as a security 
for the repayment of money advanced to 
an owner for the purpose of enabling 
him to carry on the voyage. It is un- 
derstood in this contract, which is usu- 
ally expressed in the form of a bond, 
called a Bottomry Bond, that if the ship 
be lost on the voyage, the lender loses 
the whole of his money ; but if the ship 
and tackle reach the destined port, they 
become immediately liable, as well as the 
person of the borrower, for the money 
lent, and also the premium or interest 
stipulated to be paid upon the loan. No 
objection can be made on the ground of 
usury, though the stipulated premium 
exceeds the legal rate of interest, because 
the lender is liable to the casualties of the 
voyage, and is not to receive his money 
again at all events. In France the con- 
tract of bottomry is called Contrat a la 
arosse, and in Italy Cambio maritimo, and 
IS subject to different regulations by the 
respective maritime laws of those conn- 
tries. But money is generally raised in 
this way by the master of the ship when 
he is abroad and requires money to re- 
pair the vessel or to procure other things 
that are necessary to enable him to com- 
plete his voyage. If several bottomry 
bonds are given by the master for the 
same ship at different times, that which 
is later in point of time must be satisfied 
first, according to a rule derived from 
the Roman law (^Dig. 20, tit. 4, s. 5, 6) : 
the reason of this rule is, that a subsequent 
lender by his loan preserves the security 
of a prior lender. It is a rule of Eng- 
lish law that there must be a real neces- 
sity to justify the master in borrowing on 
the security of his ship. 

In taking up money upon Bottomry, 
the loan is made upon the security of the 
ship alone ; but when the advance is made 
upon the lading, then the borrower is said 
to take up money at respondentia. In 
this distinction as to the subject matter o 
the securi^ consists the only difference 
between Bottomry and Respondentia ; 
the rules of English maritime law being 
equally applicable to both. 

The practice of lending money on ships 
or their cargo, and sometimes on the 
freight was ^iOTraaow. \\v KJ^wa&^-wsJ^' 
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other Greek commercial towns. Money 
thus lent was sometimes called (vottniK^ 
Xfi^futra) ship-money. Demosthenes (I. 
Against Aphobus), in making a statement 
of the property left him by his &ther, 
enumerates seventy minse lent on bot- 
tomry. If the ship and cargo were lost, 
the lender could not recover his princi- 
pal or interest; which stipulation was 
often expressly made in the {fftryypci^) 
bond. (Demosthenes cufoinst Pkormiony 
and against Dionysodorus, c. 6, 10.) The 
nature of the bottomry contract is shown 
in the Oration of Demosthenes against 
Dionysodorus:— 3000 drachmae were lent 
on a ship, on condition of her sailing to 
Egjrpt and returning to Athens; the 
money was lent on Uie double voyage, 
and the borrower contracted in writing 
to return direct to Athens, and not dis- 
pose of his cargo of Egyptian grain at 
any other place. He violated his contract 
by selling his cargo at Rhodes, having 
been advised by his partner at Athens 
that the price of grain had fallen in that 
city since the departure of the vessel. 
The plaintiff sought to recover principal 
and mterest, of which the borrower at- 
tempted to defraud him: damages also 
were claimed, conformably to the terms 
of the bond. As neither principal nor 
interest could be demanded if the vessel 
were lost, it was a common plea on the 
part of the borrower that the ship was 
wrecked. The rate of interest for money 
thus lent was of course higher than the 
usual rate. The speech of Demosthenes 
Against Lacritus contains a complete Bot- 
tomry contract, which clearly shows the 
nature of these loans at Athens. 

Money was also lent, under the name 
of pecunia trajectitiay on ships and their 
cargo among the Romans, and regulated 
by various legal provisions. But it ap- 
pears that the money was merely lent on 
condition of being repsdd if the ship 
made her voyage safe within a certain 
time, and that the creditor had no claim 
on the ship unless it was specifically 
pledged. The ratfi of interest was not 
limited by law, as in the case of other 
loans, for the lender ran the risk of 
losing all if the ship was wrecked ; but 
this extraordinary rate of interest was 



sea. The interest of money lent ou Mis- 
adventures was called Usurse Maritinue. 
I Dig. 22, tit. 2, "De Nautico FflBnere;" 
Molloy, De Jure Maritimo, lib. ii. c II ; 
Parke On Insurance, chap. xxi. ; Beuecke's 
Si/stem des Assecuram und Bodmerei' 
wesens, bd. 4.) 

It has been already stated that Botr 
tomry, in its general sense, is the pledge 
of a ship as a security for money bor- 
rowed for the purpose of a voyage It 
has been conjectured that the power of a 
master to pledge a ship in a foreign eoon- 
try led to the practice of an owner bet- 
rowing money at home upon the like se- 
curity. But Abbott, in his treatise oii 
Shipping, expresses a doubt on this mat- 
ter, and adds that the Roman law 8ay» 
nothing of contracts of bottomry made 
by the master of a ship in that duiractei, 
according to the practice which has sinct 
universally prevailed. Yet there are 
passages in the * Digest* (20, tit. 4, s. 5, 6) 
which seem to imply that a master might 
make such a contract, for, as already ob- 
served, the ground for giving the prefer- 
ence to a subsequent over a prior lender 
is stated to be that the subsequent Ion 
saves the prior lender's security ; and we 
must accordingly suppose that money 
could be borrowed by the master wheo 
he found it necessary for the preservation 
of the ship or cargo. 

The terms bottomry and respondentia 
are also applied to contracts for ihe repay- 
ment of money lent merely on the haard 
of a voyage — for instance, a sum of money 
lent to a merchant to be employed in trade, 
and to be repaid with extraordinary in- 
terest if the voyage is safely perfcmned. 
This is in fact the Usurse Maritimse of tlw 
Romans. But the stat. 7 Gleo. I. c. 21, 
§ 2, made null and void all contracts by 
any of his Majesty's subjects, or any per- 
son in trust for them, for or upon the 
loan of money by way of bottomry on any 
ships in the service of foreigners, and 
bound or designed to trade in the East 
Indies or places beyond the Cape of Good 
Hope. Another statute, 19 Geo. II 
c. 37, enacted that all moneys lent on 
bottomry or respondentia on vessels bound 
to or from the East Indies shall be ex- 
pressly lent only on the ship or on the 
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the benefit of salvage; and tliat if'the 
borrower has not an interest in tlie ship, 
or in the effects on board, to the value of 
the sam borrowed, he shall be responsible 
to the lender for so mocfa of the principal 
as has not been laid out, with legal in- 
terest and all other charges, though the 
ship and merchandise he totally lost. 
With the exception of the cases provided 
for by these two statutes, money may 
still be lent on the hazard of a voyage. 
Bottomry is sometimes treated as a part 
of the law of insurance, whereas it is quite 
a different thing. For farther information, 
see Abbott, On Shipping ; Parke, System 
cfike Law <if Marine Insurance, 

It is observed in the * Staats-Lexicon ' 
of Rotteck and Welcker, art. ** Bodmerei," 
tiiat Bodmerei ** is a loan for a sea- 
voyage, in which the ship becomes 
pledged. In this simplest form, at least, 
it is posable that this kind of transaction 
may have originated among the German 
uatKms. And so it is still viewed in the 
English law, even where the ship is not 
expressly pledged." This, however, is a 
misstatement of the English law. The 
same article, after some general remarks 
on Bottomry, which it is to be presumed 
apply to the German states, adds—** that, 
in met, Bottomry now generally occurs 
obIj in cases when the master of a ship, 
during the voyage, requires money, and 
obtains a loan for the purpose of prose- 
eating^ it, for which he has no better 
security to offer than the ship itself. This 
transaction also differs from the usual con- 
tract of pledge in this : that the owner 
himself does not pledge the ship ; but the 
captain is considered as the agent of the 
owner, and as doing what is necessary for 
his interest under me circumstances." 

EK)UNTY, a sum of money paid by 
government to the persons engaged in 
certain branches of commerce, manu&c- 
tores, or other branch of industry. 

The question of bounties and meir im- 
policy is discussed by Adam Smith in his 
* Wealth of Nations,' book iv. chap. 5; 
and the subject has also been treatea in a 
very complete manner by the late Mr. 
Ricardo in his 'Principles of Political 
Economy and Taxation.' When Postle- 
tb waite published his * Dictionary of Com- 
merce^' m 1774, bounties were "very nu- 
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merous." After the publication of Adam 
Smith's work bounties began to be re- 
garded with less favour, and have at 
length sunk into complete discredit. 
They are now no longer relied upon as a 
means of furthering the true interests of 
commerce. The policy of bounties was 
very materially connected with the 
opinions of a former day respecting the 
balance of trade. [Balance of Trade.] 
It was thought tiiat they operated in 
turning the balance in our favour. 
Adam Smith remarks : — ** By means 
of bounties our merchants and manu- 
facturers, it is pretended, will be en- 
abled to sell their goods as cheap or 
cheaper than their rivals in the foreign 

markets We cannot (he adds) 

force foreigners to buy their goods, as 
we have done our own countrymen. The 
next best expedient, it has been thought, 
therefore, is to pay them for buying** 
Bounties in truth effect nothing more 
than this. The propositions maintained 
by Adam Smith are, that every trade is 
in a natural state when goods are sold for 
a price which replaces the whole capital 
employed in preparing and sending tliem 
to the market with something in addition 
in the shape of profit. Snch a trade 
needs no bounties. Individual interest is 
sufficient to prompt men to engage in 
canring it on. On the other hand, when 
goods are sold at a price which does not 
replace the cost of the raw material, the 
wages of labour and all the incidental 
expenses which have been incurred in 
bnnging them into a state fit for the 
market, together with the manufacturer's 
profits ; that is, when they are sold at a 
loss, the manufacturer will cease to pro- 
duce an unprofitable article, and this 
particular branch of industry will soon 
become extinct It perhap happens that 
the general interests of the country are 
thought to be peculiarly connected with 
the species of industry in question, and 
that it therefore behoves government to 
take means for preventing its fiilling into 
decay. At this point commences tLe 
operation of bounties, which are devised 
for the purpose of producing an equili- 
brium between the cost of production, the 
market-price, and a remunerating price, 
the last of which aloiy^ ^xcESOLQi^fiSk ^&^ ^«bs> 
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staiitactivityof every species of industiT. refined; bnt by improvements in 

Smith observes, ** The bounty is given m mode of refining, a less quantity of raw 

order to make up this loss, and to eucou- sugar may be required in mana&ctoring 20 

rage a man to continue or perhaps to cwts. of refined sugar ; and the drawback 

begin a trade of which the expense is on the difierence is in reality a boun^. 
supposed to be greater than the returns; BOUNTY^, QUEEN ANNE'S. [Be- 

of which every operation eats up a part nefice, pp. 343, 345.] 



of the capital employed in it, and which 
is of such a nature, that if all other trades 
resembled it, there would soon be no 
capital left in the country.'' And he 
adds :•— <* The trades, it is to be observed, 
which are carried on by means of boun- 
ties are the only ones which can be car- 
ried on between two nations for any con- 
siderable time together, in such a manner 
as that one of them shall always and 
regularly lose, or sell its goods for less 
than the^ really cost .... The effect 
of bounties, therefore, can only be to force 
the trade of a country into a channel 
much less advantageous than that in 
which it would naturally run of its own 
accord." 

One of the most striking instances of 
the &ilure of the bounty system occurred 
about the middle of the last century in 
connexion with the white herring fishery. 
Tempted by liberal bounties persons 
rashly ventured into the business without 
a knowledge of the mode of carrying it 
on in the most economical and judicious 
manner, and in no very long space of 
time a joint-stock of 500,0002. was nearly 
all lost. 

The bounty on the exportation of com 
was given up in 1815 [Corn Trade], and 
that on the exportation of herrings, linen, 
and several other articles ceased in 1830. 
In 1824 the sumis paid as bounties for 
promoting fisheries, linen manufactures, 
&c. in the United Kingdom was 536,228Z. ; 
273,269/. in 1828; 170,999/. in 1831; 
and in 1832 and 1833 the sums of 76,572/. 
and 14,713/. respectively. 

Bounties are not now allowed on any 
article of export ; but in some cases it is 
believed that Drawbacks constitute in 
reality a bounty, being greater than the 
duty which has been paid on the article. 
The drawback on refined sugar, for in- 
stance, has been fixed at a certain amount 
proportioned to the quantity of raw sugar 
supposed to have been used, which is cal- 



BREAD. [Adulteration; Assize.] 

BREVET, in France, denotes any 
warrant granted by the sovereign to an i 
individuiu in order to entitie him to per- | 
form the duty to which it refers. In &e 
British service, the term is applied to a 
coomiission conferring on an officer a 
degree of rank immediately above that 
wmch he holds in his particohur regi- 
ment; without, however, conveying a 
S>wer to receive the corresponding pay. 
revet rank does not exist in the royal 
navy, and in the army it neither descends 
lower than that of captain, nor ascends 
above that of lieutenant-coloneL It is 
given as the reward of some particular 
service which may not be of so import- 
ant a nature as to deserve an inunediate 
appointment to the full rank : it however 
qualifies the officer to succeed to that rank 
on a vacancy occurring, in preference to 
one not holding such brevet, and whose 
regimental rank is the same as his own. 

In the fifteenth section of the Articles 
of War it is stated that an officer having 
a brevet commission, while serving on 
courts-martial formed of officers drawn 
from differrent regiments, or when in 
garrison, or when joined to a detachment 
composed of difierent corps, takes prece- 
dence according to the rank given him in 
his brevet, or according to the date of any 
former commission; but while serving 
on courts-martial or with a detachment 
composed only of his own regiment, he 
does duty and takes rank according to 
the date of his commission in that regi- 
ment Brevet rank, therefore, is to be 
considered effectual for every military 
purpose in the army generallv, but of no 
avail in the regiment to which the officer 
holding it belongs, unless it be wholly or 
in part united for a temporary puipoee 
with some other corps. (Samuel's JaiM, 
Account of the Britim Army^ p. 615.) 

Something similar to the brevet rank 
above described must have existed in the 
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for, according to P^ Daniel (torn. ii. p. 
217, 227), the colonel-general of the 
Swiss troops had the power of nominat- 
ing sakiltem officers to the rank of cap- 
tains by a certificate, which enabled them 
to hold that rank without the regular 
commission. The same author states also 
that if any captain transferred himself 
from one regiment to another, whatever 
might be the date of his commi»siou, he 
was placed at the bottom of the list in 
the regiment which he entered, without, 
howeyer, losing his rieht of seniority 
when employed in a detachment com- 
posed of troops drawn fh)m several differ- 
ent regiments. 

. The introduction of brevet rank into 
the British army, as well as that of the 
half-pay allowance to officers on retiring 
from regimental duty, probably took place 
soon after tiie Revolution in 1C88. But 
the practice of granting, when officers 
from different regiments are united for 
particular purposes, a nominal rank 
higher than that which is actually held, 
appears to have been of older date ; for 
in the Soldier's Grammar, which was 
written in the time of James I., it is 
stated that the lieutenants of colonels 
are captains by courtesy, and may sit in 
a court of war (court-martial) as junior 
captains of the regiments in which tliey 
command. (Grose, Military AntiquitieSf 
vol. ii.) It was originally supposed that 
both officers holding commissions by 
brevet and those on half-pay were subject 
to military law; but, in 1748, when the 
Inclusion of half-pay officers within the 
sphere of its control was objected to as an 
unnecessary extension of that law, the 
clause referring to them in the Mutiny 
Act was omitt^, and it has never since 
been inserted. In 1786 it was decided in 
parliament that brevet officers were sub- 
ject to the Mutiny Act or Articles of War, 
but that half- pay officers were not. 
(Lord Woodhouselee, Essay on Military 

Law, p. 112.) Brevet command was 
frequently conferred on officers during 
the late war; but the cause no longer 
existing, the practice has declined, and at 
present there are veiy few officers in the 
ser^ce who hold that species of rank. 

BREWER. [Alehouses, p. 99 ; Adul- 
TEBATION, p. 36.] 



BRIBERY, in English law, has a 
threefold signification : denoting, first the 
offence of a judge, magistrate, or any 
person concerned judicially in the admi- 
nistration of justice, receiving a reward 
or consideration from parties interested, 
for the purpose of procuring a partial 
and favourable decision; secondly, the 
receipt or payment of money to a public 
ministerial officer as an inducement to 
him to act contrary to his duty; and 
thirdly, the giving or receiving of money 
to procure votes at parliamentary elec- 
tions, or elections to public offices of trust. 

I. In England judicial bribery hqs 
from early times been considered a very 
heinous offence. By an ancient statute, 
2 Hen. IV. "All judges, officers, and 
ministers of the king convicted of bribery 
shall forfeit treble me bribe, be punished 
at the king's will, and be discharged from 
the king's service for ever." The person 
offering the bride is guilty of a misde- 
meanour. Sir Edward Coke says that 
** if the party offereth a bribe to the 
judge, meaning to corrupt him in the 
cause depending before him, and the 
jud^ taketh it not, yet this is an offence 
punishable by law in the party that doth 
offer it" (3 Inst, 147.) In the 24 Edw. 
III. (13.51) Sir William Thorpe, then 
chief justice of England, was found 
guilty, upon his own confession, of having 
received bribes from several great men 
to stay a writ which ought in due course 
of law to have issued against them. For 
this offence he was condemned to be 
hanged, and all his lands and goods for- 
feited to the crown. Blackstone says 
{Comment, vol. iv. p. 140) that he was 
actually executed ; but this is a mistake, 
as the record of the proceeding shows that 
he was almost immediately pardoned and 
restored to all his lands (3 Inst, 146). 
It appears also from the Year Book (28 
Ass, pi. 2) that he was a few years after- 
wards reinstated in his offic-e of chief jus- 
tice. The case, therefore, does not speak 
so strongly in favour of the purity of the 
administration of justice in early times 
as many writers, following Blackstone, 
have supposed. In truth, the corruption 
of the judges for centuries after Sir Wm. 
Thorpe's case occurred was notorious and 
unquestionable. ltv%iiotk«^\$^^^;m'«s^ 
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VI. in a discourse of his pablished by 
Buruet, as a complaint then commonly 
made against the lawers of his time. 
(Burnet's Hist, o/ the Reformation, vol. ii. 
App. p. 72.) Its prevalence at a still 
later period, in the reign of James I., may 
be inferred from the caution contained in 
Lord Chancellor Bacon's address to Ser- 
jeant Hntton upon his becoming a judge, 
** that his hands and the hands of those 
about him should be dean and uncorrupt 
from gifts and from serving of turns, be 
they great or small ones.'* (Bacon's 
WorkSf vol. ii. p. 632, edit 1765.) In 
Lord Bacon's own confession of the 
charges of bribery made against him in 
tiie House of Lords, he alluaes, by way of 
palliation, to the ofiience of judicial cor- 
ruption as bdng vUium temporis. (How- 
ell's State TriaUy vol. ii. p. 1104.) Since 
the Revolution, in 1688, judicial bribery 
has been altogether unlmown in Eng- 
land, and no case is reported in any law- 
book since that date in which this offence 
has been imputed to a judge in courts of 
superior or mferior junsdiction. 

II. Bribery in a public ministerial offi- 
cer is a misdemeanour at common law in 
the person who takes and also in him 
who offers the bribe. A clerk to the 
agent for French prisoners of war at 
Porchester Castle, who had taken money 
for procuring the exchange of certain 
prisoners out of their turn, was indicted 
for bribenr and severely punished by the 
Court of King's Bench. ( 1 East's Beports, 
183.) A person offered the first lord of 
the treasury a sum of money for a public 
appointment in the colonies, and the 
(iaait of King's Bench, in Lord Mans- 
field's time, granted a criminal inform- 
ation against him. (4 Burrows's Bep. 
2500.) 

Bribery with reference to particular 
classes of public officers has became pu- 
nishable by several acts of parliament 
Thus by the stat. 6 Geo. IV. c 106, 
§ 29, if any person shall give, or offer, or 
promise any bribe to any officer or otilier 

Serson employed in the customs, to in- 
uce him m a^ way to neglect Ms duty 
(whether the oflfer be accepted or not), he 
incurs a penalty of 500/. So also by 6 
Geo, IV. c. 108, § 35, if any officer of 
the customs, or any officer ol l^e «xm>f. 



navy, marines, or other person oni^yet 
by or under the direction of the comnut* 
sioners of the customs, shall imke any 
collusive seizure, or deliver up^# agree 
to deliver up, or not to seise aiqr tatA, 
or goods liable to finrfbitore, or sluJl take 
any bribe for the neglect or non-perform- 
ance of his duty, every such offnider 
incurs a penalty of 5002., and is rendered 
incapable of serving his Majesty in any 
office whatever, ^ther civil or military ; 
and the person also giving or offering the 
bribe, or making such oollnsive agree- 
ment with the officer, incurs the like 
penalty. By the 6 Geo. IV. c. 80, $ 145, 
similar penalties are inflieted npon dQSeen 
of the excise who take bribes, as well as 
upon those who give or ofEer tiie bribe 

III. As to bribery for votes at elediooi 
to public offices. 

1. Bribery at parliamentary eleetkiiis 
is said to have been always an offenoe at 
common law, and it is punishable by in- 
dictment or information. There are how- 
ever no traces of any prosecutions for 
bribery of this kind, until particular pe- 
nalties were imposed upon ite offence by 
acts of parliament The act 7 & 8 Will 
III. c. 4, called the Treating Act, de- 
clares that no candidate shall, after the 
teste (date) of the writs, or after the or- 
dering of me writs, or sdfter any vacancy, 
give any money or entertainment to Ins 
electors, or promise to give any in order 
to his being elected, under pain of being 
incapable to serve for that place in parlia- 
ment. The 2 Geo. II. c 24, wmch is 
explained and enlarged by 9 Geo. II. c. 
28, and 16 G«o. III. c. 11, imposed pe- 
nalties both on the giver and receiver of 
a bribe. But the operative statute upon 
this subject at the present time is 49 
Geo. III. c. 118, which provides that 
if any person shall ^ve or cause to be 
given, directiy or indirecUy, or shall pro- 
mise or agree to give any sum of money 
gift, or reward, to any person upon any 
engagement that such person to whom 
such gift or promise shall be made, shall 
by himself, or by any other person at his 
solicitation, procure or endeavour to pro- 
cure the return of any person to serve in 
parliament for any place, every such 
person so giving or promising (if not 
V TC\}arufc^^aa3A.iw «H«r^ such gift or pro- 
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mise forfeit the sum of 1000/. ; and every 
such person returned, and so having given 
or promised to give, and knowing of and 
ocmsenting to such gifts or promises upon 
any such engagement, shall be disabled 
and incapacitatMl to serve in that parlia- 
ment fbr such place ; and any person or 
penoBS who shall receive or accept of 
any mob sum of money, gift, or reward, 
or any such promise upon any such en- 
gaffement, shall forfeit the amount of 
vaett sum of money, gift, or reward, over 
and above the sum of .'>00/. ; which 
mm of 500il may be recovered by any 
party meing for me same in the inferior 
Cdnrts of Record in Great Britain or 
Ireland. This act provides -for every 
l^al expense bonft fide incurred at or 
ooQoeming an election. It also imposes 
penalties on persons giving, procuring, or 
promising to £pve or procure any office, 
^oe, or employment, to any person upon 
an %me88 contract to procure a seat in 
the House of Commons ; the penalty on 
the person returned is loss of his seat, and 
on me receiver of the office fbrfeitnre of 
i^ incapacity, and the payment of 500/. ; 
bat if me person who so gives, procures, 
or promises any place is an officer of the 
erown, a penalty of 1000/. is imposed on 
him. Actions on the case under this 
ttatote must be broi^ht in two years. 

The act of 5 & 6 Vict c 102, is an act 
for the better discovery of bribery and 
treating at the elections of members of 
parliament, and is commonly known as 
Lord John Russell's Act The 20th and 
sand sections of this act are as follow : — 
f 20. And whereas a practice has pre- 
▼ailed in certain borou^ and places, of 
making payments to or '< on behalf of 
candidates to the voters in such manner 
tibat doubts have been entertained whe- 
ther such pa^rments are to be deemed 
bribery," be it declared, that the pay- 
ment or gift of any sum of money, or 
otiber valuable consideration whatsoever, 
to any voter before, during, or after any 
Section, or to any person on his behalij 
or to any person related to him by kindred 
or affinity, and which shall be so paid or 
l^ven on account of such voter naving 
^oted or refrained from voting, or being 
atxmt to vote or refrain from voting, at 
said election, whether the same shall 



have been paid or given under the name 
of head maneii or any other name whatso- 
ever, and wnether such payment shall 
have been in compliance with any usage 
or not, shall be deemed bribery. § 22. 
The act 7 & 8 Will. III. c 4, having 
been found insufficient to prevent treating : 
be it enacted &c. that any candidate or 
person elected, who shall by himseL^ or 
DV or with any person, or in any manner, 
directly or indirectly, Kive or provide, or 
cause or knowingly allow to be given or 
provided, wholly or partly at his expense* 
or pay wholly or m part any expenses 
incurred for any meat, drink, entertain- 
ment, or provision to or for any person 
at any time, either before^ during, or after 
such election, for the purpose of corruptly 
influencing such person, or any other 
person, to give or to refrain firom giving 
his vote in any such election, or for the 
purpose of corruptly rewarding such per- 
son, or any other person, for having given 
or refhuned from giving his vote at any 
such election, shall be incapable of being 
elected or sitting for the particular county, 
&c during the Parliament for which 
mch election shall be holden. 

Cases of bribery in the election of 
members of Parliunent are most com- 
monly brought to notice by the special 
reports made by Election Committees. 
[Elections.] 

2. Bribery at municipal elections was 
also an offence at common law, and a 
criminal information was granted by the 
Court of King's Bench against a man fbr 
promising mone^ to a member of the 
corporation of Tiverton to induce him to 
vote for a particular person at the election 
of a mavor. {^Plympton*8 Case, 2 Lord 
Rimnond's Reports^ 1367.) 

The 54th clause of the act for the regu- 
lation of Municipal Corporations in Eng- 
land and Wales tS & 6 WiU. IV. c. 76) 
provides '' that if any person who shall 
have, or claim to have, any riffht to vote 
in any election of mayor, or of a councU- 
lor, auiUtor, or assessor of any borough, 
shall ask or take any money or other 
reward, or agree or contract for any 
money or other reward whatsoever, to 
give or forbear to give his vote in any 
such election, or if any person shall by 
I any gift ot tc^iw^, ot Xjtj «Be^ 
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•greenieut, or security for any gift or re- 
ward, corrupt or procure, or ofiFer to cor- 
rupt or procure any person to give or for- 
bear to give his vote in any such election, 
such person so offending in any of the 
cases aforesaid, shall for every such of- 
fence forfeit the sum of 50/., and for ever 
be disabled to vote in any municipal or 
parliamentary election whatever in any 
part of the United Kingdom, and also 
shall for ever be disabled to hold any 
office or franchise to which he then shall 
or at any time afterwards may be entitled 
as a burgess of such borough, as if such 
person was naturally dead." 

The Elections of Roman magistrates 
occurred annually, and this circumstance 
gave the Romans great opportunity of be- 
coming expert in all the means of se- 
curing votes. The word Ambitio (from 
which our word Ambition comes) signified 
literally a goinff about As applied to 
elections, it signified any improper mode 
of trying to gam votes. The Tribunes of 
the Plebs at an early period attempted 
to check the solicitation of votes, by pro- 
posing and carrying a law which forbade 
a man to add any white to his dress with 
a view to an election. (Livy, iv. 25.) 
This, observes Livy, which would now 
be viewed as a small matter, raised at 
that time a great contest between the 
Patres and the Plebs (the Patricians and 
Plebeians). " To add white to the dress" 
signified to whiten the dress by artificial 
means as it is said, or perhaps to put on a 
white dress. From this circumstance, 
persons who were seeking the magistracy 
were called Candidati, that is, persons 
dressed in a white (candida) dress ; and 
this is the remote origin of our word Can- 
didate. Another law (Lex Paetelia) against 
canvassing on the market-days, and 
going round to the country places where 
numbers of people were collected, was 
passed b.c. 359, which livy (vii. 15) calls 
a law about Ambitus, the name by which 
canvassing and solicitation of votes was 
designated. Tlie object of this law was to 
check the canvassing of Novi homines, 
men not of the class of nobles, who were 
aspiring to the honours of the State. 
After a long interval (b.c. 181) the Lex 
Cornelia Baebia enacted that those who 
were convicted of the offence called Am- 



bitus should be incapable of being ca;^ 
didates for a magistracy for ten years. 
(Liv. xl. 19.) The Lex Acilia Calpumia 
(B.C. 67) contained enactments against 
hiring people to attend the candidates, 
feasting the people, and giving them places 
according to their ti'ibes at the shows of 
gladiators. The penalties were fines and 
exclusion from the Senate, and disability 
to be elected to magistracies. In the 
consulship of Cicero, b.c. 63, a Lex 
Tullia added to the former penalties for 
the offence of Ambitus, ten years' exile. 
This law also forbade a man to exhilHt 
shows of gladiators within two years be- 
fore he was a candidate for a magistracy. 
In B.C 61i a Lex which was proposed by 
the tribune M. Aufidius Lurco enacted 
that if a man promised money to a tribe 
with a view to his election, he should be 
liable to no penalty, if he did not pay it ; 
if he did pay it, he was liable to pay the 
tribe a certain sum (annually ?) as long 
as he lived. (Cicero, Ad Attic, i. 16.) 

The usual mode of trying to gain votes, 
to which the word ambitus applied, was 
by gifts of money. The candidate used 
to go round and call on the voters, shake 
them by the hand, and make them civil 
speeches. The voting by ballot in the 
Comitia was established b.c. 139, and, 
according to the Roman system, the vote 
of each of the centuries and of each 
of the thirty-four tribes was counted 
as one vote. Whether then the election 
was at the Comitia Centuriata or the Co- 
mitia Tributa, the object was to secure 
the votes of the centuries and of the 
tribes. Agents were employed to manage 
all this: interpretes, to make the bar- 
gain; sequestres, to hold the money till 
tiie election was over ; and divisores, to 
pay it out. The Lex Licinia (b.c 55) 
was entitied a law against Sodalitia ; but 
critics have not been agreed as to what 
the term properly means. Wunder {Pro- 
legomena to his edition of Cicero's oration 
for Cn. Plancius) says that the offence 
against which this Liciuian law was 
directed, differed from Ambitus, which 
consisted in giving money or treating the 
people, or in any way buying their voles. 
The offence of Sodalitia consisted, as he 
says, in using force; certain persms, 
V ei^edi ^A^a\ii& ^^vssAeiates, agents;, were 
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sribed by^ the candidates to^oompel the 
rest to give their Totes to the briber; 
md that this might be the more easily 
managed, the members of each tribe were 
Doarked oat into divisions, and the whole 
body of voters was divided into parcels, 
BO that each sodalis or agent had a cer^ 
tain portion of a tribe or of the whole 
body of voters assigned to him, and it 
was his business to get the votes of his 
portion of the voters in anv way that he 
could for the candidate who hired him. 
** Accordingly," Wunder concludes, '' in 
those elections (comitia) in which can- 
didates employed sodales (a^nts), the 
multitude were not so mndi mduced to 
give their votes by money as b^ force." 
This is a strange way of explaming an 
election : the agents were paid, and the 
voters got nothing. If the learned Grerman 
had read the late Report on the Sudbury 
election, he would find it was just the other 
way there. The absurdity of supposing 
that the voters were compelled to vote, and 
that by one man in his particular divi- 
sion, is sufficiently strikins. The learned 
commentator then proceed to quote pas- 
sages from Cicero's oration for his Mend 
Cn. Plancius, who was tried imder the 
licinian law, to prove his point ; but his 
quotations prove just as much as his 
assertions. It is evident that the law was 
directed against one of those arran^ 
ments whidi had been invented to &cili- 
tate bribery. Agents were appointed to 
look after particular sets of voters : the 
valne <^ the division of labour was re- 
cognised in this method of securing votes. 
It is evident from an expression in 
Cicero's oration (c 18), that &e marking 
oat of the voters into classes or bodies, 
the patting money in the hands of a per- 
son who bad to pay it if the candidate 
wbs returned, the promising of the money, 
ind the final paponent, were all psurts of 
)ne well-organised system of bribery. 
One may conclude that the voters in a 
^be got nothing unless their briber was 
returned. They now voted by ballot, 
tMit this did not prevent bribery : it only 
rtindered the payment contingent The 
cneans of knowing who had voted right 
Uid who had not, we can only conjecture ; 
:>at if the agents kept a good account of 
%U the prooeediiigsy they might not have 



much difficulty in ascertidning if their 
several squads had done their duty and 
kept their promise. It is quite consistent 
with all this that a man might be tried for 
the ofience of bribery under the Licinian 
law only. There were, as it has been 
shown, various laws against bribery ; and 
this was directed against that particular 
part of the system which was the most 
efficacious in corrupting the voters. It is 
stated that the penalties of the Licinian 
law were ten years' exile, the same as 
under the Lex Tullia. Pompeius Magnus, 
when he was sole consul, b.o. 52, proposed 
and carried a law for shortemngpro- 
oeedings in trials for Ambitus. When 
C. Julius Caesar was Dictator, he nomi- 
nated one-half of the candidates for ma- 
gistracies, except for the consulship, and 
signified his pleasure to the tribes by a 
circular. (Suetonius, Caesar, c. 41.) 
Under Augustus the forms of elections 
were still maintained : under his succes- 
sor Tiberius the elections were trans- 
ferred from the Popular assembly to the 
Senate. Finally, the Emperors nominated 
to all public offices, many of which, such 
as the consulship, were now merely ho- 
norary. 

Besides the speech of Cicero for Cn. 
Plancius, there is another for L. Murena, 
who was tried under the laws against 
Ambitus. The Romans could never stop 
bribery by legislation. The penalties, so 
fiir as we know, were only directed agahist 
those who gave a bribe, unless the li- 
cinian law, the provisions of which are 
imperfectiy known, may have gone frir- 
ther, and included Sodales (agents). But 
we are not aware that there is any proof 
of this. 

Bribery at elections for members of a 
legislative body, and of one invested with 
such power as the English House of Com- 
mons, is universally considered to be a 
political evil. It is considered a demoral- 
izing practice with respect to those who 
sell their votes ; and, if that be so, there 
seems no reason why it should not be 
demoralizing to those who buy them, 
though it is not always true that he who 
hires and he who is hired are equally 
demoralized by the baseness of the deed 
for which money is paid. The practice 
is also mjvinQ!u& \a \)[\& ^iK)r(v%2a\»iC\^\i ^1 "^^ 
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House of Commons, if men are returned 
by the force of bribery, who would be 
replaced by better men if there was no 
bribery. In a rich oonntry, where men 
are ambitious of political distinction, and 
the system of representation exists, bri- 
bery also will probably always exist. 
Pu^ic opinion, or positire morality, will 
perhaps never be strong enough to stop 
the practice entirely. If it cannot be en- 
tirely stopped, the question is how it can 
be reduced to the least possible amount. 
It is generally assumed that the State 
should in some way attempt to suppress 
bribery at elections ; but it might be 
worth consideration whether the State 
should make any attempt to prevent it 
by penal measures. It is not certain that, 
where there are large constituencies, there 
would be more bribery at el ections if there 
were no laws against it ; nor is it certain 
that worse members would be returned 
by such constituencies than at preseut 
One objection to bribery being permitted, 
or not declared to be a legal offence, 
might be that the State would, by such 
permission, allow the purchase of votes as 
a thing indifferent, instead of declaring it 
to be a thing that oueht to be punished. 
And it may be urged that the electors, 
instead of looking to due qualifications in 
their representative, would only look to 
his ability to pay, and would gi^e their vote 
solely to him who paid most for it ; which 
is the case even now in some consti- 
tuencies, as experience has proved. But 
if this is not the case at present to any 
great extent in the largest constituencies ; 
if in such bodies there are many to whom 
a bribe is not offered, and many who from 
various reasons would not accept it, what 
reason is there for supposing that there 
would be more bribery in such consti- 
tuencies if there were no laws against it ? 
When the constituencies are large and 
collected on a comparativelv small sur- 
&ce, and when the time of the election is 
limited to a few days, bribery cannot be 
very effectually carried on, though it is 
true that there is time enough before the 
election for the opposite parties to canvass 
actively, and to divide a large constitu- 
ency into districts for the purpose of bet- 
ter securing the votes. StiW liie Trambers . 
«<f the electors, their pro:dm\ty, wq.4 \}cift\ 



shortness of the time, are obstacles to 
bribery. The proximity of the electors 
to one another might be supposed to 
fiivoor bribery, because the trouble of 
dealing with a large number on a limited 
sorfkce is less than the trouble of dealinff 
with an equal number who are dispersed 
over a la^;er sur&ce. This argument 
must be allowed to have its weight; but 
it is overweighed by another. In poli- 
tical discussions we must assume some 
prindples as true. If the assumptions are 
not generally admitted, the oondunoD 
will not convince those who deny tiie 
assumptions. If the assumptions are ad* 
mitted to be true, it only oonoems all 
parties to see that the condnsion is fidrlj 
drawn. It is here assumed that a ma- 
jority of the electors in the largest con- 
stituencies, and a great majority of the 
educated class, admit that it is a mean, 
a dishonest act, to recdve money fbr a 
vote; and they will also admit that t 
vote ought to be given to the man whom 
the voter thinks best qualified to be a 
representative. It is also assumed that 
opinion is more powerful in a dense than 
in a scattered population, and that tiie ex- 
ample and the opinion of a few men of 
character have more weight than the ex- 
ample and opinion of a much greater 
number of men who have no character or 
only a bad one. Now, when bribery is 
forbidden by law, it must be done se- 
cretly : when it is forbidden by opini<ni, 
it will for that reason also be done se- 
cretiy; and there are many acts the 
public doing of which is more restrained 
by opinion than by law. There are some 
acts which the law can hardly reach, and 
yet men do not for that reason take the 
less psdns to do them secretly. If the 
buying of votes were not a legal offence, 
it is true that the purchase might be made 
openly. But it is not prolMible that it 
would be so ; for there is no reason why 
that bribery which is now known or be- 
lieved to be done in secret, and is con- 
demned not because it is illegal, but for 
other reasons, would receive less con- 
demnation if it were done openly. Nor 
is it probable that many candidates who 
now give bribes through agents who take 
all possible means to conceal themselves 
uA ^(^[usa ^sm^crj^R!^ v^ order to avoid 
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kgal penalties, woaU choose to let their 
jigents do it openly, simply because the 
t^;al penalties were removed. It is con- 
cluded, then, that the attempt iroold be to 
do it secretly from Tarions motives, and 
mainly from respect to opinion, which 
condemns the act Bat as the only fear 
would be the fear of opinion, it is certain 
tfuKt, though done secredy, it woold not 
be managed with all the cantion that it 
now 18, and that Ihe fkct of a candidate 
being a porchaser of votes, or the taucX of 
money being paid for votes, would be 
known beyond all donbt As the law 
now stands^ it is a very difficalt thing to 
bring the proof of brilierv home to a can- 
didate ; so expert are the agents in all 
tiie means for baffling investigation. 
When bribery is said and believed to 
have been practised at an election, who 
will ondertake to prove that tiie candidate 
was privy to it, though he may be able to 
pove that large soms were expended in 
onbery ? Bnt if it should be Imown be- 
yond all doubt that a man purchased 
votes at an election, or if it should be 
known beyond all donbt that money was 
given for votes, and if the ftct were so 
notorious that it could be published with 
safety, either a man would on that account 
not bu;|r "^otes at all, or that opinion does 
not exist against bribery which we have 
assumed to exist If it does exist, in 
order to prevent bribery we must operate 
on the giver ci the bribe rather than the 
receiver; on the few who can be dealt 
with, rather than on the many. It is 
here assumed that if bribery should be 
notoriously practised at an election, every 
body would believe that the candidate on 
whose behalf money was given, was privy 
to it or consented to it Whether the 
money was his own or another person's, 
makes no difference in his moral ofience, 
if he consents to have his seat by such 
means ; and he who openly published the 
feet of bribery and charged the candidate 
with it, would do good service, and should 
need no legal defence except to prove the 
ftct 

Bribery is most practicable and is most 
practised when the constituencies are 
amall. When they are lar^ and scat- 
tered over a large surface, bnbery is also 
easily practicable. It is also practicable 



and practised even when the const^ 
tnencies are large and collected on a 
comparatively sinall surface ; and it may 
cost no more to bribe a considerable pof^ 
tion of such constituencies than to bribe 
the whole or a majority of a small con- 
stituency. But the fewer persons there 
are to deal with, the less is the chance of 
detection ; and therefore if ^e same sum 
will secure a seat in a small and in a large 
constituency, the small constituency ap- 
p^rs to offer the better opportumty to 
the briber. Now as small constituencies 
may be and are bribed under tiie exist- 
ing laws, so they might be bribed if 
there were no penalties against bribery. 
But for the reason alrefuiy given me 
candidate would do it secretiy, and yet 
the feet of bribery might become noto- 
rious, and the condemnation of opinion 
might fell upon him. At any rate there 
is no reason for supposing that th^ 
would be more bribery in small consti- 
tuencies than there is at present, if the 
penalties against bribery were repealed. 

The modes suggested for preventing 
bribery are by penal enactments or by 
secret voting, or by both. As to penal 
enactments, many tmngs have been and 
may be suggested; but the history of 
lra;islatiou teaches us that the ingenmty 
ofthe law-maker is always left fer be- 
hind by the ingenuity of the law-breaker. 
It is impossible to say that any provision 
of any land would exclude all the means 
of evading a law which have been and 
may be <&vised. If penal enactments 
however could greativ diminish bribery 
or reduce it to a small amount, the object 
would be substantially accomplished. 
But enerience also teaches that the suc- 
cess of laws in preventing things for- 
bidden is not exactiy in proportion to the 
severity ofthe enactmentB. 

The arguments urged to show that 
secret votmff would greatiy reduce the 
amount of bribery are insufScient : in 
the case of small constituencies, the argu- 
ments feil ; in the case of large consti- 
tuencies, secret voting miffht render bri- 
bery somewhat more troublesome. But it 
is probable that no penal enactments will 
ever materially diminish the amount of 
bribery in small constituencies, and tha-t It 
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and perhaps, in large constitaencies also 
when there is a violent contest at least 
as much as if there were no laws against 
bribery. It remains then to consider 
what difference there is between the nn- 
ponishable traffic in votes and the pre- 
sent practice of selling them secretly in 
evasion of the law. Ifvotes may be bought 
and sold like other things, no positive 
law is violated ; but a traffic is carried on 
in a thing which the judgment of all re- 
flecting persons condenms as demoralizing 
and as politically dangerous. If votes 
may not be bought and sold, but still are 
bought and sold, the law is secretiy 
evaded, and the demoralization and po- 
litical danger are at least as great as if 
there were no laws a^nst bribery ; unless 
the &ct be that stncter penal laws will 
make briberyless than it would be with- 
out tiliem. Those who think so should 
aim at improving this part of our penal 
code, but they should not forget to direct 
their legislation chiefly against the 
briber. 

The sum is, that the best check on the 
traffic in votes is to make the constitu- 
encies large, and as far as possible to 
concentrate tiiem ; and further to assimi- 
late them to one another as much as pos- 
sible, and so that every electoral district 
shall contain a large number of persons 
whose condition and station in society 
render them not accessible to the ordi- 
nary means of bribery which a candidate 
can command. Small constituencies, 
whatever might be the qualification of 
the constituents, would be accessible to 
bribery. For it is a political principle 
which should not be overlooked, that all 
men may be bribed, but that different 
amomits and even different modes of 
bribery must be applied to different per- 
sons ; and also that a man might accept a 
bribe for his vote, and at the same time sin- 
cerely condemn bribery. It is generally 
assumed that the poor are most ready to 
sell their votes — a fact which is not proved 
by experience ; unless the word poor shall 
mean a man who is in want of money. 
But a man may be poor as compared with 
another, and yet may be better able to 
supplj the wants incictent to his station in 
Hk than another who is a\)8o\\x\fc\^ mViftT. 
It is he who is destitute of pimdi[^\e ^\io 
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may be most easily bribed, even if he is 
above want, and he who, whether he has 
principle or not, is in want of money tu 
supply his nec^sities : the guilt of him 
who takes a bribe, merely because he 
loves it, is inexcusable; tiie offienoe of 
him who sells his vote to supply his 
necessities, has its excuse. But what 
excuse is there for the man who buys the 
unwilling vote of a starving man? If 
it should be said that a less sum will buy 
a dishonest poor man's vote than that of 
his dishonest richer neighbour, the pro- 
position would be true, but not fruitful 
m any practical consequences. 

Every elector may be compelled to 
take the oath a^unst bribery and cor- 
ruption at the time when he gives his 
vote. Blackstone observes, ** It mieht not 
be amiss if the member elected were 
bound to take the oath [against bribery 
and corruption] ; which in all probabili^ 
would be much more effectual than ad- 
ministering it only to the electors." If 
any party should be compelled to take 
such an oath or make such a dedaratioD, 
it certainly should be the candidate. It 
would not be difficult to firame an oatii 
or declaration so comprehensive as to in- 
clude every possible mode of bribery 
that could be practised by a candidate 
or by his agent, or by anybody else 
with his knowledge and consent. The 
Romans directed all their legislative 
measures against the candidate, because it 
was easier to deal with him than all the 
electors, and because the proof of bribery 
is easier, when the receiver is not punish- 
able, but the giver is. The English legis- 
lation punishes both electors and candi- 
dates when bribery is proved, and so 
renders the proof of bribery almost im- 
possible; and it does not require from 
the candidate the security of the oath or 
the declaration that may be required of 
the elector. It is difficult to understand 
how it should be supposed, as some sc^ 
pose, that a declaration from a candidate 
miffht not be made effectual, that is, so 
full and complete as to prevent him frcnn 
taking the oath or making the declaration 
if he was privy to bribery ; and it is still 
more difficult to understand why the ex 
^riment has not been made, except on 
\}|;i<& %M\f^v^<:s^^^cA^ ^^ ^stfimbers of tha 
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kgislatiire haye not hitherto heen in 
earnest in th^r attempts to preyent 
bribery at dections. 

If there are to be penalties for bribery 
at elections, they should fall solely on the 
candidates. It may be objected that if 
this were so, attempts would be made in 
the heat of contested elections to charge a 
man with bribery who was innocent of it, 
and it is easy to soppose that unprincipled 
men wonld sometimes attempt to main- 
tain such a charge. But as the proof of 
bribery by a camidate is not easy, even 
when he has actually bribed, it would 
not be made easier if he had not bribed. 
And as the ease against him should be 
proyed by most unexceptionable eyidence, 
80 the failure to substantiate a charge 
ahoold be yisited with costs heavy enough 
to deter dishonest men from making it. 
There remains a difilculty which arises 
out of the expenses incident to elections 
as they are now carried on, which are 
paid by the candidate, and are not ex- 
penses incurred for the purpose of buying 
yotes directly or indirectly: these are 
expenses of printing, of committee-rooms, 
and of other things which are incident to 
what is considered fair canvassing. If 
public opinion were what it ought to be, 
or if the system of representation were 
placed on a sound basis, the candidate 
ahould pay nothing. The necessary ex- 
penses should be psdd by the electond dis- 
trict There are no doubt difficulties 
connected with this branch of the subject, 
which could only be satisfactorily re- 
moved by those who are fully conversant 
with the nature and practice of elections. 
When the legislature shall take these 
matters in hand, and feirly grapple with 
all the ^fficulties attendant on elections, 
people will then believe that they really 
wisQ to put an end to the corrupt pur- 
diase of votes ; when they shall see the 
legislature attempt to secure the purity of 
Uie elected as much as the purity of the 
electors, and not visit with equal or simi- 
lar penalties the man who attempts to buy 
his way into the House of Commons by 
violating the I aw, and the man who assists 
tiim by taking the bribe that is offered. 

The effect that secret voting miffht 
probably have in preventing bribery, has 
Deen much considered of late years and 



with great ingenuity of argument on both 
sides. * An Argument in &vour of the 
Ballot,* by W. D. Christie, M.P., con- 
tains also reft^rence to the opinions of 
the late Mr. Mill, Mr. Grote, and others 
on this subject A pamphlet entitled * Is 
the Ballot a Mistake?* by S. C. Denison, 
contains, among other arguments against 
tile ballot, the argument against its beine 
likely to prevent bribenr, and also much 
valuable historical iuformation on the 
subject of voting at elections. 

The mode in which bribery was ma- 
naged at the election at Sudbury in 1841 
is explained in the * Report of the Com- 
missioners to inquire into the existence of 
Bribery in the Borough of Sudbury, 1844/ 
It wias fully proved that " Systematic and 
extensive Bribery prevuled at the last 
election of Members of Parliament in this 
Borough.** (^Commiagioneri Report.) 
Sudbury was disfranchised in 1844 by 
the act 7 & 8 Vict c. 53. 

The mode of investigating alleged 
cases of bribery by Election Committees 
is explained unaer Elections. The 
House of Commons have shown on several 
recent occasions a determination not to 
flinch from investigating cases of bribery ; 
a circumstance which encourages us to 
expect that the subject will soon receive 
fh>m them the consideration that its 
importance entities it ta [Chiltern 
Hundreds.] 

BRICK, used in building, and too com- 
monly known to require description. It 
is noticed here as an article on which a 
tax is levied. The activity of this manu- 
facture is one of the most unerring indi- 
cations of prosperity. In 1756 a tax on 
bricks and tiles was proposed by the 
ministry, but they were forced to give it 
up. (Walpole*sZ;««cr«,iii.203.) Mr. Pitt 
proposed bricks as an article of taxation 
m his budget of 1 784 ; and though the op- 
position to such a tax was very great, his 
measure was carried, and an excise du^ 
upon them was imposed by 24 Greo. III. 
c 24. The duty was at first 2«. 6<i. per 
1000 on bricks of all kinds, or less than 
one-half of the present rate of duty. By 
34 Geo. III. c. 15, an additional duty of 
Is. 6(/. per 1000 was imposed. In 1802 
distinctions, which are still retfuned, were 
introduced vx the dftuoYsmiai.^\k& ^1 Wssk^ 



■nd ibej were rabtected to di&rent rales 

Ofdulj, (iSGeclILcSS.) Thedntiw 
Iwve been increMed U different timn, 
■Dd are now u feUom : — Bricks not ez- 
^eedine 10 indus tong, 3 inches thick, 
■nd 5 inches wide, are cbarged 5*. lOd, 
per 1000 ; exceeding these dimennwit, 
ICu.; smoothed or poUabed bricks, not 
exceeding 10 inchei b; 5, ue diarged 
Si, 5d. per 100 ; and exceeding these 
dimemioos, 4t. lOd. per 100. Inhmd 
is exempted &om dntj. The dn^ on 
dies VBB repealed in 1833. The munber 
itf bricks brooght to charge, and the 
■BHHmlDf iMf, was at Mows, in 1840- 
1-3 aud 3 ^ 



was 990,3101. on 1,271,872,113 bricks^ : 
in Scotland 987SI. on 31,943,619 bneki. 
The number made in Ei^land and Scot- 
land, St different periods within the pre 
NDt eentiuj, has been ss follows : — 
Englosd, Ssotluil. ToOL 






i9,4sa,tDS riMtiiii i.iss.Dts.ssi 
The difference between 1821 and 1B40 
is neiirtj 90 per cent The increBse in 
honses somewhat eiceedg the increase of 
popnladon; for while the population of 
England and Wales, (rata 1S31 to 1841. 
increased 14'5 per cent, the increase of 
houses was 1 8'6 per cent ; and the actusl 
increase from 1831 to 1841 in England 
and Wales was S15,813house8; Che total 
number returned in 1841 was 3,142,031. 
It is to the increase of mannlkctories end 
the construction of rulroads tliat we ntnst 
look for the great increase in the trade of 
brick-making. As many bricks have been 
used in a single railway timnel (the Box 
tunnel on the Groat Western ralway) as 
have been made in Scotland in a jear. 
The nnmber of bridges on a line of rail- 
way is said to average 2^ per mile, and 
in their construction a very large number 
of bricks is used. There are several via- 
dnclB in which above eleven million bricks 
^iv been required. Agreateiimm^Qt 
baeka it made in MituUew " ' ~ 
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ciahire than in any other part of the 
tdngdom. In I83B the duty on bricks 
in Enslaod »nd Wales amounted to 
419,10^; and the amoimt contributed iu 
Ibe Hancfaesler ((Election was 33,9671, 
or nearly one-tenth of the whole. In 
1836 the duly for the same coUecdon 
WM a6,379l. The demand for bricks for 
Itie metnnolis is prindpally shown by 
dn^ oblmned in die ndlowins 
lections ; — Lornkm, 30,319(1 



collections 



30,319r; Ux- 



otaabet <^ btiekwakav (that it, 
perstDS having brickkilns} in TInyland 
la 188S was 9711, and in Scodand 128. 
In 1841 tbe nnmber elpenotu eII^ll07ed 
in Mckmakin^ acooimnR to the cental, 
was 18,863 fbr Great Britain, of whcin 
4T0 were fioudea. llie nnmber ftir cadi 
co«tntr7««pan(ety was, England, 16,840; 
Wale*, 312; and Scotland, 1142. 

The kind of bmlding material in itm 
in different parts of the kingdom is de- 
termined in some mewore by nBtnral 
causes. In Scotland, for example, few 
bricks are nsed, beetrase an untaxed ma- 
terial, equally suitable, is ereryvhen 



The dnty is imposed when the brick is 
in a wet state, when, in &ct, it is a lump 
of clay ; and it is necessary to make an 
allowance, as compensatioa Sn bricks 
destroyed in the kiln, or injured bj the 
weather and other canses : mis allowance 
is 10 per cent The duly of 5s. \ad. per 
1000 on common bridu is said to be 
equal to an addition of 85. to the prioe, 
which is about one-third of their value. 
The value of bricks made annnaHy is not 
less than l,500,OOOt taking one year with 
another. There is a dn^ on Ae im- 
portation oi bricks of 16i. per 1000, and 
'1. 6d. if from British possessions. 

Looking at the state of the dvellingi 
of the poor in this country, the tax on 
bricks must be regarded as an impolitiB 
tax, like all other taxes on building 
materials. The legislature has evidentiy 
thoughc it so as fkr as chorches an 
concerned, by allowing a drawback m 
these duties which, on an average, eaves 
nearly 300i. (br each church. The draw- 
back allowed on materials used in build 
._ ,u\j ft«i (Smreh of St Panctat, Loudon 
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Another objection to the tax is, that it 
is a charge on one kind of material from 
which others, used for the same purpose, 
are exempt When the duty on bricks 
was first miposed, the brickmakers were 
told that other kinds of building materials 
should also be taxed, and a neavy cus- 
toms' du^ was laid on stones and slate ; 
bat the effect was felt to be injurious, as 
an obstruction to such works as docks, 
bri(^ges, &c The duty on stone was 
therefore first repealed by 4 Geo. IV. 
c. 59, and next the duty on slates, about 
six years afterwards, by 1 & 2 WilL IV. 
c 52. There was immediately a large 
increase in the consumption of ^ates, aud 
as a matter of justice the duty on tiles 
was repealed. As there is now no duty 
either on stone or date, it is clear 
that the conditions held out to the brick- 
makers, when the duty was first imposed 
on their manu&cture, have been violated. 
The distinctions in the rates of duty occa- 
sion a good deal of trouble, without the 
revenue being adequately benefited. In 
1835 the duty on polished bricks did not 
amount to 5000/. The charge on these 
bricks is also a check upon ornamental 
architecture. The duty on bricks is pre- 
cisely one of that class which should be 
repealed, and the deficiency made up by 
fame other tax that would bear equally 
on all who are able to pay it The brick 
duty is the subject of the 18th Report of 
the (Commissioners of Excise Inquiry, 
issued in 1836. 

BRIDEWELL, a name frequently 
given to houses of correction. St. 
Bride's well, near the church of St 
Bride, in Fleet Street was one of the 
holy wells of London, and in its vicinitv 
Edward VI. founded an hospital, which 
was afterwards converted into a recep- 
tacle for disorderly apprentices, in fa^ 
into a House of Correction, for which 
purpose it is still used. Houses of cor- 
rection in different parts of the country 
are called bridewells, in consequence of 
the hospital in Blackfriars havmg been 
the first place of confinement in which 
penitentiary amendment was a leading 
object 

BRIDGES are of two classes, public 
and private. Public bridges may be con- 
sidered either as county bridges or as 



highways, although the principle of that 
distinction does not seem very clear. 
Every county bridge is a highway, inas- 
much as it is a bridge over which a high- 
way passes ; it is therefore in that respect 
stnctly a highway: so also is every 
other public bridge over which a high- 
way passes. The usual distinction drawn 
between them is derived from the nature 
of the space over which the brid^ gives 
a passage. A county bridge, or, m other 
words, a bridge which the county is 
bound to repair, is usually defined to be 
" a common and public building over a 
river or water flowing in a channel, more 
or less definite; whether such river or 
channel is occasionally dry or not" This 
is evidentiy a very loose definition, for 
it does not prescribe the width of the 
river, or the nature of its channel ; but it 
seems clear that a county bridge must 
pass over a water, as the county would 
certainly not be bound to repair a bridge 
erected across a ravine, or over an ancient 
road crossed by a new road, having no 
reference to water. A county bridge 
may be either a foot, horse, or carriage 
bridge. A private bridge is anv bridge 
which does not answer me descnption of 
a county bridge or a public highway. It 
is subject to no other laws than the general 
laws of property. 

The liability to repair a county bridge 
depends either on the common law or on 
the statute law. By the common law 
the expense of msdntaining both county 
bridges and highways is to be defhiyed 
by the public, this having been part of the 
trinoda necessitas to which every man's 
estate was formerly subject [Trinoda 
Necessitas.] But the burden of repair 
of county bridges is thrown on the whole 
county, that of highways on the inhabit- 
ants of the parish wherein such highways 
lie. Priin& fecie, therefore, by the com- 
mon law the whole county is liable to 
repair a county bridge; but they may 
rebut this presumptive liability by show- 
ing that for some reason or other the 
burden has been shifted from them on 
another. They may either show that a 
hundred, or a parish, or some other 
known portion of a coun^ is by custom 
chargeable with the repair of a bridge 
erected WY\]lDin VX*^ qx V^aX %«a!k& \ec«Rs^ 
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ndiyidnal or corporate, is liable to that 
expense. In the case of private indivi- 
dnals, soch liability may depend either 
on tenure; that is, by reason that they 
and those whose estate they have in tfaie 
-lands or tenements are liable in respect 
thereof; — or on prescription. In the 
case of corporate bo^es, on prescrip- 
tion only. With regard to corporate 
bodies, Lord Coke says, '^ If a bishop or 
prior, &c. hath at once or twice of aimcs 
repsured a bridge, it bindeth not (and yet 
is evidence against him, until he prove 
the contrary) ; but if time out of mind 
they and their predecessors have repaired 
it of almes, this shall bind them to it." 
(2 Inst, 700.) Any bridge answering the 
definition above given of a county bridge 
may become a charge upon the county 
even though not onginalljr bmlt b^ the 
county ; as, for instance, if it be built by 
the crown or by a private individual: 
but not every bridge which answers the 
above definition is therefore chargeable 
to the county for repair, unless it be also 
used by and useful to the public. The 
public use and benefit seem to be the cri- 
terion : and if a private individual build 
a bridge of any sort, which is princi- 
pally for his own benefit and onl^ col- 
laterally of benefit to others, he will be 
liable to the repair, and not the public : 
but where the public derive the principal 
benefit, they must sustain the burden of 
repairing it, on the ground that it would 
ereatly cQscourage public-spirited persons 
m>m erecting useful bridges if they were 
ever after to be burdened with the costs of 
repair. The county are even liable to the 
repair of a public bridge erected by com- 
missioners under an act of parliament, even 
though the commissioners are empowered 
to raise tolls in order to support it, or 
though other funds are provided for the 
repairs ; unless there be a special provision 
for exonerating them from the common 
law liability, or transferring it to others. 
This common law liability of a county to 
repair a public bridge is so strong, that 
although it has been erected and constantly 
repaired by trustees under an act of par- 
liament, and although there are funds for 
the repairs, the county are still liable to 



repair it. And where trustees \mdet a I respecting the bridges themselves. The 
tampike act biwld a briAsi;© actosR «.\^?Kfc\<5. ^iia^»tox\fe^^ merely to limit 



stream, where a culvert would have been 
snffidcnxt, bat a bridge was better for the 
public, it was held t&t the ooonty ooold 
not refuse to repair such bridge on the 
ground that it was not abacdutely ne- 
cessary. 

The first statute on this subject is the 
22 Henry YIII. c. 5, called •* the Statute 
of Bridges." This statute is merely in 
affirmance of the common law. In course 
of time, owing to the indistinctness of the 
principle on which public bridges were 
divided into county bridges and highways, 
it was fbund expedient to pass an act to 
clear up tiie doubts and difficulties arising 
from this principle. In order, therefore, 
to ascertain more clearly the description 
of bridges hereafter to be erected, which 
inhabitants of counties shall and may be 
bound or liable to repair and maintain, 
it is enacted by stat. 43 Geo. III. c 
59, § 5, that no bridge hereafter to be 
erected in any county at tlie expense of 
any individual or private person, body 
pontic or corporate^ shall be deemed to 
DC a country bridge, unless it shall be 
erected in a substantial and commodioos 
manner under the direction or to the 
satisfkiction of the county surveyor, or 
person appointed by the justices of the 
peace at quarter-sessions to superintend 
and inspect the work. This act applies 
only to bridges newly built, and not to 
those repair^ or widened. 

It was found in very early times that 
many practical difficulties arose from the 
indistinctness of the common law as to 
the precise limits of a bridge — that is to 
say, as to the precise point where it ceased 
to be a bridge and began to be a high- 
way; and vicevers&. This indistinctness 
gave rise to many disputes about the lia- 
bility to repsdr, and it was found expe- 
dient to enact, by stat 22 Henry VIII. 
c. 5, § 9, that such part and portion of 
the highways as lie next adjoinmg to the 
ends of any bridges within this realm, 
distant from any of the said ends by the 
space of 300 feet, be made, repaired, and 
amended as often as need shall reqmre ; 
and that the justices of the peace ^onld 
act respecting the repairs of such high- 
ways as they were empowered to act 
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' or fix the length of road which the oounty 
was to repair at 300 feet By the com- 
mon law tiie county was bound to repair 
the roadway at the end of every connty 
bridge, bat the length was not precisely 
determined till &e passing of tne above 
statute. 

But this liability of the oounty has 
been very much narrowed by the stat 5 
and 6 Will. IV. c 50, § 21 (the Gene- 
ral Highway Act), which, with respect to 
bridges to be built after the 20th of March, 
A.i>. 1886, enacts, "that if any bridge 
shall her^ifter be built, which bridge 
shall be liable by law to be repaired by 
and at the expense of any county, or part 
of any county, then and in such case all 
hi^ways leamng to, passine over, and 
next adjoining to such bridge shall be 
from time to time repaired by the parish, 
person, or body pohtic or corporate, or 
trustees of a turnpike road, who were by 
law, before the erection of ihe said bridge, 
bound to repair the said highways : pro- 
Tided, nevertheless, that nothing herein 
contained shall extend to exonerate any 
county or part of any county from repair- 
ing the wi^, banks, or fences of the raised 
causeways and raised approaches to any 
such bridge or the land arches thereto." 

Till late years, no persons could be 
compelled to build or to contribute to the 
building of any new bridge, except by 
act of parliament; and even when the 
county was bound to repair a bridge, it 
was not therefore bound to widen it. 
Nor could ^e inhabitants of a county by 
their own authority change the situation 
of a bridge. But by the stats. 14 Geo. 
II. c 33, § 1, and 43 Geo. III. c. 59, 
§ 2, the justices in quarter-sessions are 
enabled to compel the counlr to widen or 
<diange the situation of old bridges, or 
build new ones. (See also 54 Geo. III. 
c. 90, which extends some of the provi- 
sions of those statutes.) 

Witii respect to the appointment of 
surveyors of coun^ bridges, their duties 
and powers, and the modes in which such 
powers are to be exercised, see stats. 22 
Hen. VIII. c. 5, § 4 ; 43 Geo. III. c. 
59 (coupled with stat. 6 & 6 Will. IV. 
c 60) ; 54 Geo. III. c. 90 ; 55 Geo. III. 
c 143. The various provisions of these 
flCatntes are very numeroosii 



For the mode of taxing and oollectiiig 
the moneys necessary for the repairs <n 
bridges and the highways at the ends 
thereof, see stat 22 Hen. VIII. c. 5. ; 
Anne 1. stat 1, c. 18; 12 Geo. II c 29; 
52 Geo. III. c 110; 55 Geo. III. c. 143. 

In case of non -repair or nuisances, 
either to bridges or highways, the modes 
of prosecution are the same : namely, by 
criminal information, presentment, or in- 
dictment Generallv speaking, an action 
cannot be maintained against ihe county 
by an individual for the non-repur of a 
county bridge, unless in some cases of 
roecial damage accruing to such indivi- 
aual from the non-repair. 

A criminal information is very rarely 
resorted to, and only in cases of either 
very aggravated neglect, or where there 
seems to be littie chance of obtaining 
justice by preferring an indictment 

The presentment of a public bridge for 
non-repairs, &c mav by common law be 
before the King's Bench or at the As- 
sizes. By the stat. 22 Hen. VIII. c. 5, 
§ 1, presentments may be made before the 
justices in general sessions, and they may 
proceed therein in the same manner as 
the judges of the King's Bench were in 
the habit of doing, ** or as it should seem 
by their directions to be necessary and 
convenient for the speedy amendment of 
such bridges." See also for minor regu- 
lations respecting presentments, 1 Anne, 
sess. 1, c 18; 12 Geo. II. c. 29, § 13* 
55 Geo. III. c. 143, § 5. 

The indictment of a county bridge is 
subject to the same rules as any other in- 
dictment. And though the whole county 
be liable to the repairs, any particular 
inhabitant of a coimty, or tenant of land 
charged to the repairs of a bridge, may 
be made defendant to an indictment for 
not repairing it and be liable to pay the 
whole fine assessed by the court for the 
default of repairs, and shall be put to his 
remedy at law for a contribution from 
those who are bound to pay a proportion- 
able share in the charge. 

The malicious destruction or damaging 
of public bridges is said to be punishable 
as a misdemeanour at common law, since 
it is a nuisance to all the king's subjects. 
By 7 & 8 Geo. IV. c 30, § 13, it is 
enacted) ^^ itSoaXVL «3i^ '^T««Gk^^ab^'Q5^fi:«^ 



BRit:^. 



[426] 



i;ki&. 



Ikillj and malidotisly poll down or in 
anjrwue destroy any public bridge, or do 
any injury with intent, and 80 as thereby 
to render such brid^ or any part 
tiiereof^ dangerons or unpassable^ every 
toidh offender shall be guilty of felony.'* 

For fbrUier , information see Lord 
Coke's ' Second Inst f Bum's * Justice ;' 
Russell <0n Crimes.' For the law of 
bridfreS) viewed as highways, see Wats. 

BkIEF (in law) means an abridged 
relation of tiie facts of a litigated case, 
with a reference to the points of law sup- 
posed to be applicable to them, drawn up 
for the instruction of an advocate in con- 
ducting proceedings in a court of justice. 
Brie& vary in their particular qualities 
according to the nature of the court in 
which the proceeding are pendinjB;, and 
of the occasion in which the services of 
an advocate are reciuired ; but in general 
thev should contain the names and de- 
scni^tions of the parties, the nature and 
predse stage of the suit, the fiicts of the 
utigated transaction, the points of law in- 
tended to be raised, the pleadings, the 
proo&, and a notice of the anticipated 
answers to the client's case. It is the 
practice to endorse on the brief the fee 
which is to be paid to the advocate ; and 
the general usage is to pay the fee when 
the brief is delivered to the advocate, or 
at least as soon as he has discharged his 
undertaking by arguing the matter in 
court for which he is retained by the 
brief. 

BRIEF, commonly called CHURCH 
BRIEF, or KING'S LETTER. This 
instrument consisted of a kind of open 
letter issued out of Chancery in the 
king's name, and sealed with the privy 
seal, directed to the archbishops, bishops, 
clergymen, magistrates, church-wardens, 
and overseers of the poor throughout 
England. It recited that the crown 
thereby licensed the petitioners for the 
brief to collect money for the chari- 
table purpose therein specified, and re- 
quired the several persons to whom it 
was directed to assist in such collection. 
The origin of this custom is not alto- 
gether free from doubt; but as such 
documents do not appear to have been 
issaed by the crown previously to the 
Jieformatioiif they may possibly lie ^<^ 



rived frcfen the papal brieft which, frsM 
very early periods of the history of tiw 
church, were given as credentials to men- 
dicant friars, who collected money Aram 
country to country, and from town to 
town, for the building of chnndies and 
other pious uses. It is probable tha;^ as 
soon as the authority of the pope ceased 
in Enpiland, these brie& began to be 
issued m the king's name. They appear 
to have been always subject to great 
abuse ; and the 4 Anne, c 14, after reci- 
ting lliat *'many inoonvenienoes aroie 
and frauds were committed in the com- 
mon method of collecting charity money 
upon briefis," enacted a variety of pn>- 
visions for their future regnlation, and, 
among others, prohibited, by heavy pe- 
nalties, the practice which had p rev l ouMy 
prevailed, of finrming brie&, or s^in^ 
upon a lund of speculation, the amoont 
of charity-money to be collected. Still 
these provisions were evaded, and heavy 
abuses arose ; and the collection by bries 
in modem times was found to be a moft 
inconvenient and expennve mode of 
ndsinff money for charitable purposes. 
According to the instance given in 
Bum's ' Ecclesiastical Law,' tit "Brie^" 
the charges of collecting 614/. 12«. 9^, 
for repairing a church in Westmorehmd, 
amounted to 330/. 168. 6d., leaving there- 
fore only a clear collection of 283/L 16«. 
3d. The patent charges amounted to 
76/L 3s. 6J., and the "salary" for 9986 
brie& at 6d. each, to 249/. 13«., and 
an additional *' salary" for London 5/. 
This expensive and objectionable machi- 
nery (in the exercise of which the in- 
terests of the charity to be promoted were 
almost overwhelmed in the payment of 
fees to patent officers, undertakers of 
briefs and clerks of the briefo, charges of 
the king's printers, and other contingent 
expenses) was abolished by the 9 Geo. IV. 
c. 42, which wholly repealed the statote 
of Anne, except as to briefe then in course 
of collection. By the 10th section of 9 
Geo IV. c 42, it is enacted, "that as 
often as his Majesty shall be pleased to 
issue his royal letters to the Archbishops 
of Canterbury and York respectively, au- 
thorizing collection within their provinces 
for the purpose of tuding the enlarging, 
\\AiCL^^in%> x^XsoSLdJao^, or repairing of 
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ehnrcbes and chapels in ESngland and 
Wales, all oontpbutious so collected shall 
be pakL over to the treasurer of the 
' Incorporated Society fbr promoting the 
enlargement, building, and repairing of 
churehea and chapels,' and be employed 
in carrying the designs of the society mto 
effect" This statute does not interfere 
with the authority of the crown as to 
granting briefs ; its only effect is to abo- 
lish the machinery introduced bj the 
statute of Anne. Briefs may be issued 
under the common law authority of the 
erown. The latest brief, or king's letter, 
was issued for die purpose of collecting 
subscriptions to reUeve the distress of 
tiie manufiusturing districts in 1842. 

BRIEF, PAPAL, is the name given to 
tiie letters which the pope addi^sses to 
individiials or religions communities upon 
matters of discipline. The lAtin name is 
Brevis, or Breve, which in the LAtinity 
of the lower ages meant an epistie or 
written scroll. The French in the old 
times used to say Brief for a letter, and 
the (Germans have retained the word 
Brief with the same meaning to this 
day. The difference between a brief and 
a bull in the language of the Papal chan- 
cery is this : the briefs are less ample and 
solemn instruments than bulls, and are 
like private letters addressed to indivi- 
duals, giving the papal decision upon 
particuUr matters, such as dispensations, 
release from vows, appointments to bene- 
fices in the gift of the see of Rome, indul- 
gences, &c. ; or they are mere friendly 
and congratulatory letters to princes and 
other persons high in office. The apos- 
tolical brief is usnially written on paper, 
but sometimes on parchment ; it is sealed 
in red wax with the seal of the Fisher- 
man (tub annulo Piscatoris), which is a 
symbol of St Peter in a boat casting his 
net into the sea. (Ciampini, IHssertcUio 
de Abbreviatorum munefe, cap. iii.) A 
bull is a solemn decree of the pope in his 
capacity of head of the CathoUc church : 
it relates to matters of doctrine, and as 
such is addressed to all the members of 
that church for their general information 
iand ^ guidance. The bulls of excom- 
munication launched by several popes 
against a kin^ or a whole state are onen 
recorded in history. The briefb are not 



signed by the pope, but by an officer of 
the papal chancery, called Segretario 
dei tirevi : they are indited without any 
preamble, and, as just observed, are wrii* 
ten generally upon paper. The bulls are 
always on parchment, and sealed with a 
pendent seal of lead or green wax, repre- 
senting on one side the heads of St Peter 
and St Paul, and on the reverse the name 
of the pope uid the year of his pontificate * 
their name comes fram the Latin ** bulla," 
a carved ornament or stamp. The bulls 
of indulgences are general, and addressed 
to all the members of the church ; the 
brieft of indulgences are addressed to 
particular individuals or monastic orders 
for their particular benefit 

BROKER, a person employed in the 
negotiation and arrangement of mercan- 
tile transactions between other parties, 
and generally engaged in the interest of 
one of the prmci^s, either the buyer or 
the seller, but sometimes acting as the 
agent of both. As it usually happens 
that brokers apply themselves to nego- 
tiations for the purchase and sale of some 
particular article or class of articles, they 
by that means acquire an intimate know- 
ledge of the qualities and market value of 
the goods in which they deal, and obtain 
an acquaintance with the sellers and 
buyers as well as with the state of supply 
and demand, and are thus enabled to bnng 
the dealers together and to negotiate be- 
tween them on terms equitable for both. 
A merchant who trades in a great variety 
of goods and products drawn from dif- 
ferent countries and destined for the use 
of different classes, cannot have the same 
intimate knowle^^, and will consequentiy 
find it advantageous to employ several 
brokers to assist him in malong his pur- 
chases and sales. There are separate 
brokers in London for nearly all the great 
articles of consumption. 

Ship-brokers form an important class 
in all great mercantile ports. It is tiieir 
business to procure goods on freight or a 
charter for ships outward bound; to go 
through the formalities of entering and 
clearing vessels at the Custom House ; to 
collect the fireight on the goods which 
vessels bring into the port, and generally 
to take an active part in the management 
of all business matters occurring; l^twoen 
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the owners of the vessels and the mer- 
chants, whether shippers or consignees of 
the goodf which they carry. In the 
principal ports of this kingdom almost 
all ship-brokers are insurance-brokers 
also, in which capacity they procure thie 
names of underwriters to policies of in- 
surance, with whom they settle the rate 
of premium and the various conditions 
under which they engage to take the risk, 
and from whom they receive the amount 
of their respective subscriptions in the 
event of loss. Should this loss be partial, 
it becomes the duty of the broker to ar- 
range the proportions to be recovered 
from the underwriters. The business of 
an insurance-broker differs from that of 
other brokers in one particular. Other 
brokers, when they give up the name of 
the party for whom they act, incur no re- 
sponsibility as to the fulnlment of the con- 
ations of the contract, but an insurance- 
broker is in all cases personally liable to 
the underwriters for the amount of the 
premiums. He does not, on the other 
hand, incur any liability to make good 
the amount insured to the owner of the 
ship or goods, who must look to the 
uiderwriter alone for indemnification in 
case of loss. Under these circumstances, 
it is the duty of the insurance-broker to 
make a prudent selection of underwriters. 
Merchants frequently act as insurance- 
brokers. 

Exchange-brokers negotiate the pur- 
chase and sale of bills of exchange drawn 
upon foreign countries, for which busi- 
ness they should have a knowledge of the 
actual rates of exchange current between 
their own and every other country, and 
should keep themselves acquainted with 
circumstances by which those rates are 
liable to be raised or depressed ; and they 
should besides acquire such a general 
knowledge of the transactions and credit 
of the merchants whose bills they buy, 
as may serve to keep their employers 
fix)m incurring undue risks. Persons of 
this class are sometimes called bill- 
brokers ; and there is another class called 
discount-brokers, whose business it is to 
employ the spare money of bankers and 
capitalists in mscounting bills of exchange 
which have some time to nm before they 
ifecame due. 



Every person desirous of acting as a 
broker for the purchase and sale of goods 
within the city of London must be licensed 
by the lord mayor and court of aldermen, 
and must be a freeman. The number of 
admissions annually is from fifty tx> 
sixty, and the number retiring is about 
the same. The applicant most present 
a petition accompanied by a certificate 
signed by at least six respectable per- 
sons, who must state how long they have 
known him. He must next attend the 
court, and answer questions put to him 
as to his connections and business, and 
whether he has been insolvent The 
question as to his admission is then 
put, and if carried in the aflirmative 
he is re(^uired to attend at the town-clerk's 
office with three sureties (who need not 
be fireemen), two for his good behaviour 
as a broker, and one (who may be one of 
the former two^ for lus annual payment 
of the sum or 52. to the city. He is 
bound himself in the penalty of lOOOt, 
two of the sureties for 2502. each, and one 
for 502. The annual payment claimed 
by the city can be traced back to the time 
of Henry VIII., when it was 408., but 
was increased to 52. by 57 Geo. III. c. 60. 
When the above conditions have been 
complied with, the applicant must attend 
another court of aldermen, when he is 
sworn for the faithful discharge of his 
duties, without fraud or collusion, and to 
the utmost of his skill and knowledge. 
He further binds himself not to deal in 
goods upon his own account — ^a stipula- 
tion which is very commonly broken. 
It is the indispensable duty of a broker to 
keep a book in which all the contracts 
which he makes must be entered, and this 
book may be called for and received as 
evidence of transactions when questioned 
in courts of law. Twelve persons of the 
Hebrew nation are appointed sworn 
brokers in the city; and on a vacancy 
the appointment is sold to the highest 
bidder, according to Mr. Montefiore's 
Dictionary of Commerce, and has some- 
times fetched 1500/. Any person acting 
as a broker without having procured a 
licence or paid the fees, is liable to a fine 
of 100/. for every bargain which he may 
negotiate. The court of aldermen have 
\Qr«^x \i^ ^^sfi^bsa^ a broker for miscon- 
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duct, bat only three cases occorred in the 
twelve years nreceding 1837, in which 
the pomty of uie bond had been enforced, 
fifany persons are allowed to remain on 
the broker's list who have become bank- 
rupt The list comes annually under the 
leyiew of the Committee of City Lands, 
but solely with reference to the annual 
payment There is a condition in this 
bond, which the brokers are sworn to, 
that renders it imperative on them to de- 
clare in writiing me names of all whom 
tli^ shall know to exercise the office nn- 
aathorisedly ; but as few ^rsous are wil- 
ling to appear in the invidious light of 
an infinmer, the rule is not observed. 
The Commissioners of Corporation In- 
q[aiiy remark, in their Report : — *' It seems 
to be the prevalent opinion in the City of 
London, tiiat some superintendence of 
broken is necessary, and that traders, es- 
pecially strangers, are liable to gross 
fiands if it is not efficient ;" but they are 
not satisfied that it is now lodged in the 
proper quarter, and they doubt, i^ in the 
ease of stodL-brokers, the present condi- 
tions of the sworn broker's bond could 
be enforced at all. There is an officer, ap- 
pcnntedbvthe city, called the collector 
of broker's rents, who is paid 7^ per cent 
on the gross amount coUected. His in- 
cooie is from 2652. to 2752. per annum. 
He requires the brokers to renew their 
sureties when necessary, and looks gene- 
rally to the carrying out of the r^ula- 
tions of the court of aldermen. 

In tiie Guild Roll of Leicester, under 
date 1289-90, tiiere is an entry of an 
order which prohibits any broker or any 
other stranger approaching the balances 
in title merchants' houses, except thev 
wero buyers or sellers ; and for a fourth 
breach of this regulation the offender was 
to be placed under the **ban" of the 
guild for a year and a day. 

The business of a stodc-broker is that 
of baying and selling, fbr the account of 
others, stock in the public funds, and 
shares in the capitals of joint-stock com- 
l^anies. They are not a corporate body, 
bat belong to a subscription-house, and 
aro admitted by a committee. About 
one-half of them are sworn brokers. A 
few years ago the City obtained a verdict 
in a prosecution of some members of the 



Stock Exchanse for acting as brokers 
without being duly admitted by the Court 
of Aldermen. The brokers object to the 
regulation which requires them to make 
known the name of the principal for 
whom they act and prohibits them from 
dealing themselves ; both of which con- 
ditions aro incompatible with the nature 
of their business. The acta of parliament, 
by which the proceedings of stock- 
brokers should in certain cases be ref- 
lated (7 Geo. IL c. 8, and 10 Geo. 11. 
c. 8), have long been dead letters ; moro 
especially the enactment that every bar- 
gam or contract for the purohase and sale 
of stock which is not made bond Jide 
for that purpose, but is entered into 
as a speculation i^n the fluctuations 
of the market, is declared void, and 
all parties engaging in the same aro 
liable to a penuty of 500/. for each trans- 
action. 

Within the last fow years there has 
been a large increase in the number of 
share-brokers, not only in London, but in 
all the large towns, where formerly there 
were scarcely any persons of this class. 
They transact business and effect trans- 
fers in canal and railway shar^ and in 
the shares of joint-stock ranks, gas, water, 
and other local works which are estab- 
lished by a numerous body of proprietors. 
The capital already invested in railways 
is not less than 80,000,000/., or one-tenth 
of the national debt, and this large sum is 
divided into shares of from 25/7 to 100/. 
each, which fluctuate in value from day 
to day, and by the &cility with whi<m 
they may be transferred encourage specu- 
lative purchasers amongst persons oi 
almost every class, from the large capital- 
ist to those who can only raise a sufficient 
sum to buy a single share. The business 
of this comparatively new class of brokers 
is also much increased by the immense 
number of new railroads projected, of 
which in 1844 there were above two 
hundred brought forward, the shares in 
all of which soon become an object of 
traffic. It has been said that one hun- 
dred and thirty-one of the railways of 
1844 would require capital to the amount 
of 95,000,000/. The « Bankers* Maga- 
zine* (December, 1844) gives the follow- 
ing as the «cai<& ot ^\)3a^gy&\&.'^£fe vd^ssqi% 
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Rhare-brokers : when the purchase-money 

of the share is 

Under £5 . • U, Sd, per share. 

20 . . 2 6 

50 . • 5 



»» 



M 



«» 



»» 



ft 



100 . . 10 per cent 
There is besides a stamp-duty payable on 
transfers of railway-shares ana shares in 
joint-stock companies generally. The 
stamp-duty is 10«. when the purchase- 
money of the share is under 20l. ; above 
202. and under 50/. it is 1/. ; and rises by 
a graduated scale according to the amount 
of purchase-money. 

On completing a transaction in railway 
or other shares of a joint-stock company, 
the brokers give a ^* contract note" to their 
employers as evidence of the nature of 
the business done on their account By 
7 & 8 Vict. c. 110, the sale and transfer 
of railway shares before the ** complete 
registration" of the Railway Company is 
placed on the same footing as ** lime bar- 
gains" on the Stock Exchange, and can- 
not be enforced in a court of law. § 26 
enacts, **with regard to subscribers and 
every person entitled or claiming to be 
entitled to any share in any Joint-Stock 
Company," formed after 1st November, 
1844, that '* until such Company shall 
liave obtained a certificate of 'complete 
registration,' and until such subscriber or 
person shall have been duly registered 
^ a shareholder^' in the office of the 
London Register, ^* it shall not be lawful 
for such person to dispose by sale or 
mortgage of such share, or of any interest 
therein, and all contracts to this effect 
shall be void, and "every person'* enter- 
ing into such contracts shall forfeit not 
less than 10/. All Companies begun 
after the 5th of September, 1844 (the 
date when the act was passed), are subject 
to this enactment (§ 60). 

It is usual to apply the name of broker 
to persons who buy and sell second-hand 
household ftimiture, although such an 
occupation does not bear any analogy to 
brokerage as here described: furniture 
dealers buy and sell generally on their 
own account, and not as agents for 
others. These persons do indeed some- 
times superadd to their business the ap- 
praising of goods and the sale of them 
uy public auction under 'waixttote o^i 



distress for rent, for the performance of 
which functions they must provide them* 
selves with a licence, and they come 
under the regulations of an act of parlia<> 
ment (57 Geo. III. c 93). [Afpbaiser.] 

Custom-house brokers, or, as they are 
more commonly termed, agents, are li* 
censed by the conmussioners of Customs, 
and no person without such licence can 
transact business at the Custom-house or 
in the port of London relative to theenr 
trance or clearance of ships, &c 

The business of a pawnbroker is alto- 
gether different fnmi that of the ooni* 
mercial brokers here described. ppAWN- 
bbokerJ 

BROTHEL. rPROSTITDTTON.] 

BUDGET. The annual financial 
statement which the Chancellor of the 
Exchequer, or sometimes the First Lord 
of the Treasury, makes in the House of 
Commons, in a committee of ways and 
means, is fomiliarly termed ** the Budget" 
The minister, whichever of them it is, 
gives a view of the general finandal 
poli(^ of the government, and shows the 
condition of the country in respect to its 
industrial interests. This is of course 
the time to present an estimate of the 
probable income and expenditure for the 
twelve months ending the 5th of April in 
the following year; and to state what 
taxes it is intended to reduce or abolish, 
or what new ones to impose ; and this is 
accompanied by the reasons for adopting 
the course which the government pro- 
poses. The speech of the Chancellor of 
the Exchequer in bringing forward the 
budget is naturally looked forward to 
with great interest by different classes: 
if the revenue be in a flourishing condition 
and a surplus exists, all parties are anx- 
ious to learn how far their interests will 
be affected by a reduction of taxes ; and 
if the state of the national finances render 
it necessary to impose additional taxes, 
this interest is equsdly great The Chan- 
cellor of the Exchequer concludes by 
proposing resolutions for the adoption of 
the committee. These resolutions, •* when 
afterwards reported to the House, form 
the groundwork of bills for accomplish- 
ing tiie financial objects proposed by tha 
» minister." (May's Parltamentf p. 331.) 
\ ^TiWSVS^^, KCT?. FOR REGU- 
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LATING. ProyisioDS for regulating 
ibt ooDStrnetion of baildings are gene- 
rally introduced into acts fbr the improve- 
ment of towns. To permit houses of 
wood or thatched roofs in confined and 
crowded streets, would he to sacrifice th« 
paUie welfiure to the caprice or conveni- 
ence of individuals. There is no general 
moasore ensuring uniformity of regnla- 
lioQS fbr huildings throughout the coun- 
tnr. In the session of 1841 the Marquis 
of Nonnauby, then a member of the go- 
^emment, brought in a bill '' for the better 
Drainage amd hnprovement of Buildings 
in large Towns and Villages,'* but it did 
not pass ; and a bill of a similar nature 
was unsucoessfiil in the session of the fol- 
lowing year. In the session of 1344, 
however, an act was passed (7 & S Vict 
c 84) entitled * An Act for Regulating 
the Construction and the Use of Build- 
ings in the Metropolis and its Neighbour* 
hood ;' smd this measure, though applica- 
ble at present only to London, i>roinises 
to be an important step towards improv- 
ing the condition of large towns, and with 
certain modifications it willprobably be 
extended to other places. The act came 
into operation on the 1st of January, 1845. 
London has had Building Acts ever since 
the reign of Queen Anne ; but their object 
was chiefiy to enforce regulations calcu- 
lated to check the spres^ of fire. The 
last Bitilding Act, commonly called Sir 
IKobert Taylor's Act (14 Geo. III. c. 78), 
was passed in 1 774, " for the further and 
better regulation of buildings and party 
walls, and for the more e&ctually pre- 
venting mischief by fire." It extended 
to the cities of London and Westminster, 
and their liberties and other places within 
the bills of mortality, and to the parishes 
of St Marylebone, Paddington, St. Pan- 
eras, and St Luke's, Chelsea. The ad- 
ministration of the act was confided to 
district surveyors, each of whom had in- 
dependent authority within his own dis- 
trict ; but the ma^trate at the nearest 
police-office might enforce or not, at his 
own discretion, the decisions of the sur- 
veyor. The technical regulations of this 
act were many of them, generally speak- 
ing, of so impracticable a nature that 
their evasion was connived at by the 
officers appointed to superintend the exe- 



cution of the law ; and it did nothinff to 
discourage the erection of imperfect bmld- 
ings in districts which have become a 
part of the metropolis since it was passed. 
Whether the new act (7 & 8 Vict c. 84) 
contains regulations equally impractica- 
ble remains to be seen. Some of them 
probably are of this nature, as may be 
expected in attempts to legislate on techni- 
cal matters of detail ; but the object of the 
act is excellent, and any defects in carry- 
ing it out may be corrected without much 
difficulty. The removal of sources of 
danger and disease in crowded neighs 
bourhoods, by enforcing ventilation and 
drainage, and by other means, is ip itself 
both wise and benevolent The window 
tax will prove, in several respects, a great 
impediment to theact being fiilly earned 
out 

The objects of the Metropolitan Build- 
ings Act may be gathered firom the pre- 
amble, whic& is as follows : — ** Whereas 
by the several acts mentioned in schedule 
(A.)* to this Act annexed provisions are 
made for regulating the construction of 
buildings in me metropolis, and the neigh- 
bourhood thereol^ within certain limits 
therein set forth ; but forasmuch as build- 
ings ^ave since been extended in nearly 
continpous lines or streets far beyond 
such limits, so that they do not now in- 
clude all the places to which the provi- 
siops of such acts, according to the pur- 
poses thereof, ought to apply, and more- 
over such provisions require alteration 
and amendment, it is expedient to extend 
such limits, and otherwise to amend such 
acts : and forasmuch as in many parts of 
the metropolis and the neighborhood 
thereol^ the drainage of the nouses is so 
imperfect as to endanger tiie health of 
the inhabitants, it is expedient tp make 
provision for facilitating and promoting 
the improvement of such drainage ; t^ 
forasmuch as by reason of the narrowness 
of streets, lanes, and alleys, and the want 
of a thoroughfare in many places, the 
due ventilation of crowded neighbour- 
hoods is often impeded, and the health of 
the inhabitants tpereby endangered, and 

* These acti bto 14 Geo. Ill c 78. partly re- 
pealed ; SO Geo. III. c. 75, wholly repealed ; and 
3 & 4 Vict. c. 85. repealed so far as it tftl%.tMtA 
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from the close contiguity of the opposite 
houses the risk of accident by fire is ex- 
tended, it is expedient to make provision 
with regard to the streets and other ways 
of the metropolis for securing a sufSicieut 
width thereof: and forasmuch as many 
buildings and parts of buildings unfit for 
dwellings are used for that purpose, 
whereby ^Usease is engendered, fostered, 
and propagated, it is expedient to dis- 
courage aiML prohibit such use thereof: 
and rorasmncn as by the carrying on in 
populous neighbourhoods of certain works, 
in which materials of an explosive or in- 
flammable kind are used, the risk of acci- 
dents arising from sudi works is much 
increased, it is expedient to regulate not 
onl^ the construction of the bmldings in 
which such dangerous works are carried 
on, but also to provide for the same being 
carried on in buildings at safe distances 
from other buildings which are used 
either for habitation or for trade in popu- 
lous neighbourhoods : and forasmuch as 
by the canning on of certain works of a 
noisome kmd, or in which deleterious 
materials are used, or deleterious pro- 
ducts are created, the health and comfort 
of the inhabitants are extensively im- 
paired and endan^rcred, it is expedient to 
make provision for the adoption of all 
such expedients as either have been or 
shall be devised for carrying on such 
basiuesseS) so as to render them as little 
noisome or deleterious as possible to the 
inhabitants of the neighbourhood ; and if 
there be no such expedients, or if such 
expedients be not available in a sufficient 
degree, then for the carrying on of such 
noisome and unwholesome businesses at 
safer distances from other buildings used 
for habitation: and forasmuch as great 
diversity of practice has obtained among 
the officers appointed in pursuance of the 
said acts to superintend the execution 
thereof in the several districts to which 
such acts apply, and the means at present 
provided for determining the numerous 
matters in question which constantly arise 
tend to promote such diversity, to increase 
the expense, and to retard the operations 
of persons engaged in building, it is ex- 
pedient to make further provision for 
regulatiDg the office of surve^ror of such 
Bereral districts, and to provide ^ot \^« 



appointment of officers to superintend thn 
execution of this Act throughout all the 
districts to which it is to apply, and also 
to determine sundry matters m question 
incident thereto, as well as to exercise in 
certain cases, and under certain checks, 
and control, a discretion in the relaxation 
of the fixed rules, where the strict d>- 
servance thereof is impracticable, or 
would defeat the object of this A.ct, or 
would needlessly affect with injury the 
course and operation of this branch of 
business: now for all the several purposes 
above mentioned, and for the purpose of 
consolidating the proviaons of the law 
relating to the construction and the use 
of buildings in the metropolis and its 
neighbourhcxxl, be it enacted,'' &c. 

The principal officers appointed to carry 
the act mto eSect are two Official Referees, 
a Registrar of Metropolitan Buildings, 
and Surveyors. The immediate superin- 
tendence c^ buildings is confided b^ the 
act to the surveyors, who are appomted 
for each district by tiie court of idaermen 
in the cit^ , and by the justices at <^uarter- 
sessions for other parts of the district In 
all cases of dispute or difficulty the offi- 
cial referees appointed by the Secretary 
of State and the Commissioners of Woods 
and Forests will determine the matter, in- 
stead of the appeal being to the police 
magistrates, as was formerly the case. 
The official referees are also empowered 
to modify technical rules. The registrar, 
who is appointed by the Commissioners of 
Woods and Forests, is required to keep a 
record of all matters referred to the offi- 
cial referees and to preserve all docu- 
ments connected with their proceedings. 

The third section of the act defines the 
limits to which the act shall extend, which 
are as follows : —** To all such places lying 
on the north side or left bank of the river 
Thames as are within the exterior bound- 
aries of the parishes of Fulham, Hammer- 
smith, Kensington, Paddington, Hamp- 
stead, Hornsey, Tottenham, St Pancras, 
Islington, Stoke Newbagton, Hackney, 
Stratford-le-Bow, Bromley, Poplar, and 
Shadwell ; and to such part of tiie parish 
of Chelsea as lies north of the said parish 
of Kensington ; and to aU such parts and 
places lying on the south side or right 
XX^as^ Q\ >£& ^4 river, as are within 
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the exterior boondtries of llie pa- 
nnes of Woolwich, Charlton, Green- 
wi<^ Deptford, Lea, Lewisham, Cam- 
berwdl, Lambeth, Streatham, Tooting, 
and Wandsworth ; and to all places lying 
within two hundred yardB from the ex- 
terior boundary of the district hereby 
defined, exoej^t the eastern part of the said 
boundary which is bounded by the river 
Lea." 

By § 4 power is given to the queen in 
eonneil to extend llie above limits to any 
limits within twelve miles of Charing 
Cross, notice of such extension being 
published in the 'London Gazette' one 
month previously. 

The survevor and overseers of the place 
in which buildings in a ruinous state may 
be situated, are required to apply to the 
official referees to authorize a survey to 
be made diereof. A copy of the sur- 
veyor's certificate is to be forwarded to 
the overseers (or to the lord mayor and 
aldermen, if within the City of London), 
and they are required to cause such ruin* 
ous building to be securely shored or a 
sufficient heard to be put up for the safety 
of all passengers ; and they are also to 
give notice to the owner to repair or 
pull down the whde or part of the build- 
ing within fourteen days. An appeal lies 
to the official referees, and if the owner re- 
fuses to repair or pull down premises cer- 
tified to be in a ruinous state, this may be 
done by the overseers, or in the City by 
order of the lord mayor and aldermen ; and 
the materials may be disposed of to pay 
the costs of every description which may 
have been incunred ; and if any surplus 
remains, it is to be paid to the owner. 
But if the proceeds m)m this sale of ma- 
terials are not sufficient to cover the ex- 
penses, the deficiency is to be made up by 
the owner of the property, and may be 
levied under warrant of (ustress ; and i.^ 
there are no goods or chattels to levy, the 
occupier of the premises may be required 
to pay, and he can deduct the amount from 
his rent The same course which the 
act directs as to buildings in a ruinous 
state may also be followed in reference to 
chimneys, roofs, and projections, so fkr as 
relates to repairing or making them 
secure. If the projection be from the front 
walls of any building and be in danger 



of felling, the occupier, or if not tlui oc- 
cupier tl^ owner, may be required to take 
down or secure the same within thirty-six 
hours; and a penalty of five pounds is 
incuned for every day durinff whidi the 
projection compliuned of is allowed to re- 
main unrepaired or in a dangerous state. 

The subject of party walls, party fences, 
and intermixed buildings is regulated by 
§§ 20 to 39, and the following provisions 
are made as to their reparation, pulling 
down, or raising. If the consent of the 
adjoining owner is not obtained, notice 
must be ^ven him three months before 
the work is commenced, and tiie adjoining 
owner may obtain an order on application 
to the official referees for such a modifi- 
cation of the work as will render it suit- 
able to his premises. If the consent of 
the adjoining owner cannot be obtained, 
the matter is to be referred to the sur- 
veyor, and the official referees may reject 
or confirm his certificate, and award the 
proportion of expenses, &c. The decision 
of the official referees is to be ^lal and 
conclusiye. 

The 51st clause provides for a proper 
drainage. Before me walls of any build- 
ing sh^l have been built to the height of 
ten feet, drains must have been properly 
built and made good leading mto the 
common sewer, or if there be no sewer 
within one hundred feet, then to the 
nearest practicable outiet If there be a 
common sewer within fifty feet of a new 
building, a cesspool mu^t not be made 
without a good and sufficient drain leading 
to it A cesspool under a house or other 
building must be made air-tight Privies 
built in the yard or area of any building 
must have a door and be otherwise pro- 
perly inclosed, screened, and fsaced nx>m 
public view. 

The act also fixes the width of new 
streets and alleys. Every street must be^ 
of the width Of forty feet at the least; 
and if the buildings be more than forty 
feet high from the level of tiie street, the 
street must be at least equal in widtii to 
the height of the houses or buildings. 
Every sdley and every mews must be at 
least twenty feet in width, and if the 
buildings are higher, the width must be 
increased in proportion, so as to be at 
least equal to thft Vi^e^i;^ 
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The 53rd clause is of great import- 
anoe in reference to the sanitary con- 
didon of the poor. It provides that 
from and after Jnly 1, 1846, it shall not 
be lawful to let separately to hire as a 
dwelling any room or cellar not con- 
structed according to the rules specified 
in schedule K, nor to occupy or suffer it 
to be occuined as such, nor to let, hire, 
occupy, or suffer to be occupied any such 
room or cellar, built under ground for 
any purpose, except for a warehouse or 
storeroom. The official referees and the 
re^^rar of metropolitan buildings socm 
af&r the passing of the act issued forms 
to the overseers of the poor within their 
district, in order to assist the parochial 
anthorities in making a return, which 
must be ready by January 1, 1845, of 
all rooms whidi under the act are deemed 
imfit for dwellings, but which are now 
occupied as such. The bmlding regula- 
tions contained in schedule K are as fol- 
Vws: — ^''Witb regard to back yards or 
open spaces attached to dwelling-houses, 
every nouse hereafter built or rebuilt 
must have an enclosed back yard or open 
space of at the least one square [a square 
is defined by the act to be 100 square 
feet], exclusive of any building thereon, 
nnless all the rooms of such house can be 
lighted and ventilated from the street, or 
fbom alb aiea of the extent of at the least 
three-quiupfers of a square above the level 
of the second story, into which the owner 
of the house to be rebuilt is entitled to 
open whidows for every room adjoining 
thereto. And if any house already built 
be hereafter rebuilt, then, unless all tiie 
rooms of such house can be lighted and 
ventilated from the street, or from an 
area of the extent of at the least three- 
quarters of a square, into which the owner 
of the house to be rebuilt is entitled to 
open windows for every room adjoining 
thereto, there must be above the level of 
the floor of the third story an open space 
of at the least three-quarters of a square. 
And to every building of the first class 
must be built some roadway, either to it 
or to the enclosure about it, of such width 
as will admit to one of its fronts of the 
access of a scavenger's cart With regard 
to the iowermost rooms of houses, l^ing 
rooms of which the siurface o{ \2[i« ^c^x 



is more than three feet below the sor- 
fiice of the feotway, and to cellars of 
buildings hereafter to be buUt or rebuilt, 
if any such room or cellar be used as a 
separate dweUing, then the fipor thereof 
must not be below the surface or l^vel of 
the ground immediately adjoining thereto* 
unless it have an area, fireplace, and win- 
dow, and unless it be properly drained, 
And to every such lowermost room or 
cellar there must be an area not less^ than 
three feet wide in every part, from six 
inches below the flow of such room or 
cellar to the surfiioe or level of the 
ground adj<nning to the front, back, or 
external side thereof, and exten^liog the 
ftiU length of such side; sudi area, to 
the extent of at least five feet long and 
two feet six mches wi4e, must be in front 
of the window, and must be open, or 
covered only with open iron gratings. 
And tar every such room or eelhur there 
must be an ogea fireplace, with proper 
flue therefixmi, with a window-coemng 
of at the least nine soperfidal feet in 
area, which window-opening must be 
fitted with glazed sashes, of which at the 
least feur and a half superficial feet must 
be nuide to opcai fbr ventilation. With 
regard to ro<»ns in the roof of any buildiog 
hereafter built or rebuilt, there must not 
be more than one floor of such rooms, 
and such rooms must not be of a less 
height than seven feet, except the sloping 
part, if any, of such roof, which sloping 
(Murt must not begin at less than three feet 
six inches above the floor, nor extend 
more than three feet six inches on the 
ceiling of such room. With regard to 
rooms in other parts of the building, 
every room used as a separate dwelling 
must be of at the least the height of 
seven feet from the floor to the ceiling. 
§§ 54 and 55 provide for the restraint 
and eventual removal from populous 
neighbourhoods of trades which are dan- 
gerous, noxious, or offensive. Businesses 
dangerous as to fire must not be nearer 
than fifty feet to other buildings; and 
new businesses of this character must be 
forty feet from public ways. Persons 
are not in future to establish or newly 
carry on any such businesses within fifty 
feet of other buildings or forty feet from 
\^\i^^Vu^^%;i%\ %SL4.^l«nch busmessea now 
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eanied on within the distances limited bjr 
the act most be given up twenty yean 
after the passing of the act A ^caialty 
of 502. is incaired for erecting building 
in the neighbonrhood of any such busi- 
nesses, and 502. per day for carrying on 
bosinesses of a dangerous kind ccmtrary 
to the act The persons offendinp^ may 
be imprisoned for six months if the 
penalty be not paid. The businesses of 
a blood-boUer, bone-boiler, felhnonger, 
slaughterer of cattle, sheep, or horses, 
soap-boiler, tallow-melter, tripe-boiler, 
and any other bunness offensive or 
noxious, are to be subject to similar regu- 
lations as those deemed dangerous as to 
fire, and are to be discontinued at the 
end of thirty years after the passing of 
the aet TiMes deemed nuisances may 
be removed by purchase at the public 
cost on memoriid by two-thirds of ihe 
inhabitants, and on the issue of an order 
in counciL Public gas-works, distille- 
ries, and other works under the survey of 
the Excise are exempted from the opera- 
tion of the provisions contained in §§ 54 
and 55. 

The whole number of clauses in the 
act is 118; and there are schedules of 
great length. They involve matters of 
technical detail, wluch it would be useless 
to give : our object is only to exhibit 
the general character of tms important 
legislative measure. 

BULLETIN^ a French word which 
has been adopted by the English to sig- 
nify a short authentic account of some 
passing event, intended for the informa- 
tion of the public. Bulletin is derived 
from ''bulla," a sealed dispatdb. (Du- 
cange, Ghmarivm,) When kings and 
other persons of hi^h rank are danger- 
onsly ill, duly bulletins are issued by the 
ph^cians, relative to the state of the 
patient In times of war, and after a 
peeX battle, bulletins are sometimes 
issued from tiie head-quarters of the vic- 
torious army, and are sent off to the cajn- 
tal to inform the people of the success. 
This practice bcHcame common with the 
Vremch. grand army under the immediate 
command of the Emperor Napoleon from 
the time of the campaign of Aasterlitz in 
1805 till the abdication in 1814. 

BULLION, a term which is strictiy 



applicable onl^ to uncoined gold and 
silver, but which is fireqnentiy used in 
discussions relating to subjects of public 
economy to denote those metals botii in a 
coined and an uncoined state. In the Bank 
of England Charter Act (7 & 8 Vict, c 
22) the circulation of notes by the Issue 
department of the Bank is fixed at a cer 
tain amount, and any addition to the cir- 
culation must be based on bullion only. 
The proportion of silver bullion to be 
retained in the Issue department must 
not exceed one-fourth part of the gold 
coin and bullion. All persons may de- 
mand of the Issue department notes in 
exchange for gold bullion at the rate of 
S/. 17s. 9d per ounce of standard gold, to 
be melted and assayed bv persons ap- 
pointed by the Bank, at uie expense of 
the persons who tender the bullion. 
pBANK.] For an account of the sources 
of supply, &c., of gold and silver see 
Precious Metals. 

BULLS, PAPAL. Letters issued 
from the nanal chancery, and so named 
fh)m the buUa or leaden seal which is 
appended to them. The difference be- 
tween bulls, brie&, and other apostolical 
rescripts, is noticed under tne word 
Brief. Bulls are written on parchment. 
If they regard matters of justice, the seal 
is affixed by a hempen cord ; if of grace, 
by a silken thread. The seal bears on 
the obverse heads of St Peter and St. 
Paul; on the reverse, the name of the 
pope, and the date of tiie year of his pon- 
tificate. In France, in Spain, and in most 
other kingdoms professing the Koman 
Catholic mith, bulls are not admitted 
without previous examination. In Eng- 
land, to procure, to publish, or to use 
them, is declared high treason by 13 Eliz. 
c 2. The name bidl has also been ap- 
plied to certain constitutions issued by 
the emperors. In afbirs of the greatest 
importance bullsB of gold were employed, 
whence they were called Golden Bulls. 

Eleven folio volumes, published at 
Luxemburg, between 1747 and 1758, 
contain the bulls issued from the pontifi- 
cate of Leo the Great to that of Benedict 
XIV., from A.D. 461 to a.d. 1757. The 
two most celebrated among them are, 
that In Ccend Dominiy which is read every 
year, as these words imply, on the day ol 
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the Lord's Supper (Maundy Thursday) : 
it denounces various exc(»nmunications 
against heretics and other opponeuiS of 
the Romish see : 2, the bull UingenituSt 
as it is called from its opening words» 
** Uhigenitus JDei filiu»f*' issued by Clement 
XI. in 1713, condemning 101 propositions 
in Quesnel's work, or, in other words, 
supporting the Jesuits ag^st the Janseu" 
ists in their opinions concerning divine 
grace. 

The most remarkable Imperial Bull is 
that approved by the Diet of the Ger- 
manic empire in 1356, in which Charles 
TV. enumerated all the fonctioDS, pri- 
vileges, and prerogatives of the electors, 
and all the formalities observed in the 
election of an emperor, which were C(»i- 
udered as fundamental laws till the dis- 
solution of the Germanie body in 1806. 
We believe that the Latin original is still 
preserved at Frankfort with the golden 
seal or bullay from which it derives its 
name, appendant to it. 

BURGAGE TENURE denotes tiie 
particular feudal service or tenure of 
houses or tenements in ancient cities or 
boroughs. It is considered to be a species 
of socage, as the tenements are holden of 
the king or other lord, either by a certain 
annual pecuniary rent, or by tome ser- 
vices relating to trade or handicraft, such 
as repfdring the lord's buildings, pro- 
viding the lord's gloves or spurs, &c., but 
" no way smelling of the plough or til- 
lage" (Somner On Gavelkind, 142-148), 
and having no relation to military service. 
(Spelman's Glossary, ad verbum.) The 
incidents of this tenure, which prevsdled 
in Normandy as well as in England, vary 
according to the particular customs of 
each borough, in consequence of the 
maxim that, in improper feuds (to which 
class this tenure iNelongs), the lex et con- 
su^udo loci are always to be observed. 
(Wrighf s Tenures, p. 205.) 

Burgage tenure is supposed by Little- 
ton and other writers to have been the 
origin of the rights of voting for members 
of parliament in cities and boroughs ; and 
Jie great variety of those rights is in 
some measure accounted for by supposing 
them to be founded upon varying local 
cnstoms. It is, however, impossible to v . 
ince thei^radual steps by 'w^cVi\)hft\Tie-\ 



gular rights of voting in boroughs fbf 
members of parlianiient, which are con- 
tinued by the Reform Act (2 Will. IV. 
c. 45) until the extinction of existing 
interests, were derived from burgage 
tenure. 

BURGESS. [MuNiciPAi. Corpora- 
tions ; Commons, House of.] 

BURGOMASTER, BURGERMEIS- 
TER, is the titie of Hie chief magistrate 
of a municipal town, answering to the 
English mayor. In the German firee 
towns the biirgermeister is the president 
of the executive council of the republic. 
This is also the case at Zurich, Basel, 
Schaff hausen, and some other Swiss can- 
tons; while at Bern, Freyburg, and 
Luzem the corresponding magistrate is 
called schultheiss (m French ** avoyer^)» 
and in the rest of the cantons landam- 
man ; which last is not a German, but a 
Swiss term. 

BURIAL. [Interment.] • 

BURNEL, ACTON, STATUTE OP. 
This statute was passed at Acton Bumel^ 
in Shropshire, at a parHament held b^ 
Edward I. in the eleventh year of his 
reign, on his retam from Wales. Acton 
Burnel was never even a market-town, 
and Leiand says {Itin. vii. 19) that the 
pariiament was held in a great bam. 
The date of the statute is October 12, 
1283. It is remarkable as a proof of the 
importance which the mercantile class 
had acquired, and its object was to re> 
cover more quickly debts due to mer- 
chants and traders. Hence it is called 
the Statute of Merchants (Statntnm Mer- 
catorum). 

The preamble recites, that ** Foras- 
much as merchants which heretofore 
have lent their goods to divers persoDt 
be greatiy impoverished because tiiere is 
no speedy law provided for them to have 
recovery of their debts at tiie day of pay- 
ment assigned; and by reason hereof 
many merchants have withdrawn to come 
into this realm with their merchandises, 
to the damage as well of the merchants 
as of the whole realm;" and therefore 
"the king by himself and his council 
ordain and establish" certain remedies 
for the evils complained of. (^Stat. of 
Realm, i. 53.) 

tVkft \&Kc^'s&X^«^& to bring his debtor 
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Iiefore the mayor of London, York, or Bris- 
tol, or before the mayor and a clerk who 
was appointed by the king, to acknow- 
ledge the debt, and fix a time for payment 
The clerk entered the recognizance, and 
«lso made a writing obligatory to which 
the debtor affixed his s^. The king's 
seal, provided for the purpose, and kq[yt 
by the mayor, was likewise appended to 
the instrument If the debtor neglected 
to pay his debt at the time appointed, the 
mayor ordered his chattels and devisable 
burgages to be sold, to the amount of the 
debt, by the appraisement of honest men. 
The moveables were to be delivered to 
the creditor if no buyer came forward. 
In case the debtor's moveables were out 
of the mayor's jurisdiction, the chancellor 
was to direct a writ to the sheriff of the 
county, who was to act with the same 
authority as the ma^ror. The statute 
contains several provisions relating to the 
sale. To guard against the appraisers' 
fiivooring £e debtor by fixing too high 
a price on his goods, mey might them- 
selves be forced to take them at their own 
onfiur valuation ; and in that case they 
became answerable to the creditor for the 
debt The statute inferred, on the other, 
hand, that if the goods sold below their 
value, it was the debtor's fkult If the 
debtor had no effects, he was to be impri- 
soned Until he or his friends had come to 
some agreement with the creditor ; and 
the creditor was bound to provide him 
with bread and water, if he were so poor 
as to be unable to support himself: but 
the cost of his maintenance added to the 
original debt, and was required to be 
repaid before the debtor could obtain his 
release. The creditor might accept sure- 
ties or mainpernors, who by this act 
placed themselves precisely in the same 
situation as the debtor; but they were 
not liable till the goods of the principal 
had been sold and round insufficient 

The statute of Acton Bumel was far- 
ther explained and new provisions added 
by 13 Edw. I. stat 3, passed in 1295. 
The first statute appears to have been 
misinterpreted by the sheriff, .and its 
execution delayed on malicious and &lse 

f»retences. The kin^, therefore, in a par- 
iament held in ms thirteenth year, 
eaosed the statute of Acton Bume' to be 



rehearsed, and another Statutum Merca 
torum (13 Edw. I. stat 3) was parsed, 
whidi extended and gave additional faci- 
lities for enforcing the statute of Acton 
BumeL Recognizances might be taken 
before the mayor of London, or before 
some chief warden of a city or of another 
good town which the king should app<nnt 
or before the mayor and chief waiden or 
other sufficient men chosen or sworn 
thereto, when the mavor or chief warden 
could not attend, and before one of the 
clerks appointed by the king.' If the 
debtor fioled to make good ms payment 
at the time promised in his recognizance, 
he was, if a layman, to be placed at once 
in prison. If he could not be found, the 
merchant might have writs to all the 
sheriffs in whose jurisdiction the debtor 
had lands; and as a last resource the 
merchant miffht have a writ directed to 
any sheriff Uiat he pleased to take the 
deotor's body. The keeper of the prison 
became answerable for the debt if he 
refused to take custody of the debtor. 
Within a quarter of a year the chattels 
and lands were to be delivered to the 
creditor for sale in payment of >his debt 
If within the second quarter he did not 
make terms, all his goods and lands were 
to be delivered, the latter as if a gift of 
freehold, to the creditor, to hold until 
the debt was paid ; the debtor being main- 
tained on bi^ad and water by the mer- 
chant Precautions were taken against 
the debtor fraudulentiy making over his 
property. Lands given away by feof^ 
ment subsequentiy to the recognizance 
were to return to the feoffer. The death 
of the debtor did not bar the debt ; for 
though the body of the heir could not be 
taken, his lands were answerable as much 
as during the lifetime of the debtor. The 
Jews were excluded from the benefits of 
the statute. (Stat, of Realm, i. 98.) 

Reeves (Hist, of the English Law, iL 
162) observes that the above statute may 
be ** considered as contributing to extend 
the power of alienating land." Any 
common creditor by judgment was em- 
powered in the same session to take half 
the debtor's land in execution, "but a 
merchant who had resorted to this secu> 
rity might have the whole." He adds 
thf^ ** a reoogTaizaaoe «fLksL4;s«V^i^j^&.^\^ 
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the formalities [here] described was in 
after times called a statute merchant;" 
and ** a person who held lands in execu- 
tion for payment of his debt, as hereby 
directed, was called tenant by statute 
merchant" Harrington (O&s. on the 
more Ancient StatuteSf p. 119) states that 
in 1536 an ordinance of Fnmcis I. was 
issued, which very much resembled the 
statutes merchant, and shows, he says, 
*' the more early attention paid to com^ 
merce in this country." 

BUTTER, one of the most important 
of the secondary articles of necessity, and, 
next to com and cattle, perhaps the most 
valuable source of agricultural wealth. 
In many countries it is also of great com- 
mercial importance. All the butter that 
is produced in England is consumed at 
home, and a large quantity is imported 
besides from Irelsmd, Holland, ana other 
countries. The consumption of butter 
:ii London is estimated by M'Culloch 
at 15,357 tons annually, of which 2000 
tens are supplied to shipping. At lOd, 
per lb. for 34,400,000 lbs., the value con- 
sumed of this article amounts to 1,433,3332. 
The consumption per head in this esti- 
mate is assumed to be 5oz. weekly, or 
16 lbs. per annum. The value of the 
butter consumed in Paris in 1842 {An- 
nuaire of the Board of Longitude) was 
443,301/., which, at lOd, per lb., would 
give a total consumption of above 104 
million lbs. The population of London 
is about double that of Paris, but the 
habits of consumption of any particular 
article may differ very widely in the two 
capitals ; and in the case of London all 
that can be done is to arrive at an esti- 
mate which may approximate towards 
the truth. Of the total consumption of 
butter in the United Kingdom it would 
be useless to form a conjecture. When- 
ever the manufacturing population is 
prosperous, the consumption is always 
enormously increased. Not being an ab- 
solute necessary, it is natural that the con- 
sumption of such an article as butter 
shoidd diminish when the resources 
of the population are less abundant than 
usual. 

For the five years ending 1825 the 
quantity of butter imported annually 



About two-thirds of the foreign supply 
is usually imported from Holland. 

In 1842 the imports were — ^from Den- 
mark 5047 cwts. ; Germany 45,346 ; Hol- 
land 112,778; Belgium 3996; British 
North America 3615; from the United 
States of North America 3769 cwts.; and 
small quantities arrived from France, the 
Channel Islands, and a few other places. 
In 1801 the du^ on foreign batter was 
2$. 9d, per cwt tani S^r cent, ad valorem; 
and in 1813, after several successive in- 
termediate additions, it was 5s. l|d per 
cwt The duty was raised to 20<. the 
cwt in 1806, at which rate (with 5 per 
cent added, making 2l8. per cwt) it still 
continues ; but by the tariff of 1841 (5 
& 6 Vict c. 47) the duty on butter 
from British possessions was fixed at be, 
the cwt (with 5 per cent added, be, 3d,)j 
and in the course of the following year 
the imports of colonial butter increStsed 
from 1971 cwts. to 4843 cwts. The duty 
on foreign butter exceeds 2d, per lb., and 
in 1841 produced 262,618/., but in the 
following year, owing to a fidling off in 
the imports, only 187,9212. 

The butter exported from the United 
Kingdom is entirely the produce of Ire- 
land, but the quantity is not separately 
distinguished from the exports of cheese, 
and cannot therefore be given. In 1843 
the quantity of butter and cheese together 
expcurted was 71,130 cwts., valued at 
253,340/. In 1 84 2 the exports of the two 
commodities were 61,603 cwts., of which 
23,858 were to the West Indies, 16,796 to 
Brazil, 8223 to Portugal, 4818 to the 
^ Australian Colonies, 1903 to the East In- 
ih>ia /reland was 422,SB3 cw\&., «iA\^^ W^^tA British North America, and 



from foreign countries 159,332 cwifL 
In 1835 the imports from Ireland were 
827,009 cwts., valued at 3,316,306/. ; and 
in 1836 the import of foreign batter 
was 240,738 cwts., making a total of 
1,067,747 cwts., or 53,387 tons. The im- 
ports from Ireland cannot be given for 
any year subsequent to 1835, but the im- 
ports from foreign countries, within the 
last fkw years, have been as follows : — 





Cwts. 




Cvts. 


1838 


256,193 


1841 


277,428 


1839 


213,504 


1842 


176,197 


1840 


252,661 


1843 


151,996 
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the remainder in small qnaatities to other 
parts. 

In the * Dictionary of the Farm/ by 
llie late Rev. W. L. lUiam, it is said that, 
by paying sufficient attention to the minn- 
CisB of the dairy, to the parity of the salt 
used, and especially to cleanliness, there 
as no reason why the rich pastures of 
England and Ir^and should not produce 
as good butter as those of Holland, which 
now enjoys so deserved a pre-eminence 
for its butter. Mr. Rham gives the fol- 
lowing information relative to the pro- 
duction of butter . — ** We may state uiat, 
on an average, four gallons of milk pro- 
duce sixteen ounces of butter; ana to 
make the feeding of cows for the dairy a 
profitable employment in England, a good 
•cow should produce 6 lbs. of butter per 
week in summer, and half that quantity 
in winter, or, allowing for the time of 
ealving, about 200 lbs. a year" (Art But- 
ter, IHct. of Farm), Mr. M*Gre^r, in 
his valuable ' Conmiercial Statistics' 
(i. p. 897) states that a superior dairy 
farm in South Holland, on which 50 cows 
are kept, is expected to produce annually 
4000 lbs. of butter and 9000 lbs. of cheese. 
The quality of dury produce in Ireland 
has been greatly improved within the 
last few years, and both in that country 
and in England, in some districts, greater 
attention to the minutise to wMdi Mr. 
Rham alludes, would add considerably to 
the value at present obtained from the 
land. 

BY-LAW. By-laws are the private 
regulations of a society or corporation, 
agreed upon by the major part of the 
members, for more conveniendy carrying 
into e£fect the object of the institution. 

It is not every voluntary association 
to which the law of England gives the 
power of binding dissentient members 
by the rules made by the majority. Im- 
memorial custom or prescription, or legal 
incorporation by the king, or some act 
of parliament, is necessary to confer the 
power of making by-laws ; and even in 
those cases the superior courts of law can 
take cognizance of the by-law, and esta- 
blish its legality or declare it to be void. 
In order to stand this test a by-law must 
be reasonable and agreeable to the law 
of England, and must not attamp^ to bind 



strangers unconnected with the society, 
or to impose a pecuniary charge without 
a fiur equivalent, or to create a monopoly, 
or to subject tiie freedom of trade to 
undue restraint. The general object of 
a by-law is rather to regulate existing 
rights than to introduce new ones or to 
extinguish or restrain the old. 

The power of making by-laws is not 
confined to corporate bodies. It is in 
some instances lawfully exercised by a 
class of persons having no strict corporate 
character. Thus the tenants of a manor, 
the jury of a court-leet, the inhabitants 
of a town, village, or other district, fre- 
quentiy enjoy a limited power of this 
kind, either by special custom or common 
usage. But in general the power is exer- 
cised only by bodies regularly incorpo- 
rated, and in such bodies the power is 
inherent without any ^cific provision 
for that purpose in the charter of their 
incorporation. 

Our own term by-law is of Saxon origin, 
and is supposed oy some writers to be 
formed by prefixing to the word law an- 
other word btf or ^e, which means house 
or town. Hence its primary import is a 
town-lawj and in this form and with this 
meaning it is said to be found among the 
ancient Goths, the Swedes, the Danes, 
and other nations of Teutonic descent 
(Cowel, voc. "Bilaws;" Spelman On 
Feuds, chap, ii and the Glossaries under 
the head " >iiago, or Bellago.*') But it 
seems a simpler explanation to suppose that 
by-law means a subsidiary or supplemental 
law. The modem German ^^beilage," 
*' addition," or *' supplement," is in fact 
the same word as by-law ; and the prefix 
** by" is common in the English language. 
In German the equivalent prefix bet is 
still more common. 

The act for the regulation of municipal 
corporations, 5 & 6 Wm. IV. c 76, ^ves tot 
the town councils a power of making by- 
laws for the good rule and government of 
the boroughs, and for the suppression of 
various nuisances; and of enforcing the 
observance of them by fines limited to 
51, It directs however that no by-laws 
so framed shall come into operation until 
they have been submitted to the privy 
council for the king's approval — a pre- 
caution resembling in some degree the 
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liroTisions of the statute 19 Hen. VII. c. 
7, by which the ordinances of trading 
guilds were made subject to the approba^ 
turn of the chancellor, treasorer, cluef 
Justices, or judges of assize. 

Under the Joint-Stock Companies Act, 
7 & 8 Vict c 110, §§ 47, 48, provision is 
made for registering by-laws of such com- 
panies, as a condition of their being in 
nnrce. 

In Scotland there is very little common 
law on the subject of by-laws. The insti- 
tutional writers say generally that every 
corporation, or other community, may 
make its own by-laws, provided they do 
not infringe on the law of the land ; but 
there are hardly any precedents on the 
nbject 



c. 



CABAL 18 often applied to a set of per- 
•ODS too inngnificant m point <^ number 
to form a party who endeavour to effect 
their purposes by underhand means. The 
ministers of Charles II., Clifford, Ashley, 
Buckingham, Arlington, and Lauderdale, 
the initials of whose names happen to 
form the word cabal, were called the 
»< Cabal Ministry." The word . « cabal *' 
appears to come from the French cabale, 
a term employed to express a number 
of persons acting in concert; and it is 
generally understood in a bad sense. 
(Richelet, Diction.) The remote origin 
of the word is probably the Rabbinical 
Cabala. We are not aware that it was used 
in our language before the time of Dryden. 

CABINET. According to the con- 
stitution of England, the king is irre- 
rnsible, or, as the phrase is, he can 
no wrong. The real responsibility 
rests with his ministers, who constitute 
what is termed the Cabinet. In their 
collective capacity they are called also 
the Administration, the Ministry, his 
Majesty's Ministers, or the Government. 
The kmg may dismiss his ministers if 
ih^ do not possess his confidence, and he 
is dissatisfied with their policy. But this 
18 a step not to be lightly hazarded, for if 
a ministry is supported by a majority of 
the House of Commons, the change would 
be useless, as the meaAures of a new mi- 



mstry, of different principles, coald irotbt 
carried in opposition to the opinions of p 
majority of the Commons, and the func- 
tions of government would be paralysed. 
A ministry may, therefore, retain their 
posts in q>ite of the well-known dislike of 
the king. He may dissolve Parliament 
and appeal to the country^ and in this 
way may gain his object; but he maj 
also be &iled in the attempt. If the mi- 
nisters rengn from inability to carry 
their measures, or are dismissed, the king 
sends for some kader of the party op* 
posed to the late ministers and authorises 
him to form a new cabinet. The indivi- 
dual who thus recdves the king's com* 
mands selects from those who are friendly 
to his policy the members of the new 
cabinet, and usually takes the post of 
Prime Biinister himself. The Prime 
Minister is generally First Lord of the 
Treasary. The ministry is spoken of fre- 
quentiy as the ministry of the person who 
is its head. The other principal members 
of the Cabinet are the Lord Chancdlor, 
the three Secretaries of State for Home, 
Colonial, and Foreign AfiiurB, and the 
Chancellor of the Exchequer. It should 
contain members of both Houses of Par- 
liament Other heads of public depart* 
ments may also be called upon to take a 
seat in the Cabinet, as the First Lord of 
the Admiralty, the Postmaster-Grenera), 
the President of the Board of Trade, the 
President of the Board of Control, the 
Secretary at War, the Paymaster-Gene- 
ral, the Chief Secretary of Ireland, the 
Master of the Mint, all of whom have 
been Cabinet ministers at one time or 
another within thie last twelve years. In 
the ministry of Earl Grey the Earl of 
Carlisle had a seat in the Cabinet without 
any office ; but in this case it is usual to 
take the post of Lord Privy Seal or Lord 
President of the Council. One of the 
members of the present Cabinet, who fills 
the office of Lom Privy Seal, has no ex- 
ecutive duties apart from his being a 
member of the Cabinet Council. It has 
not been usual for the Commander-in- 
Chief to be a member of the Cabinet; 
but this is the case at present (1845). 
Lord Mansfield was a Cabinet minister 
at the time he was Lord Chief-Justice of 
, England ; but this is also an exception. 
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The Privy Council was formerly the 
hdyiser of the king in all weighty matters 
of state. Afikirs were debated and de- 
termined by YOte in his presence, sub- 
ject, however, to his pleasure. This 
body was, probably, too numerous for the 
dispatch of executive business. Some of 
the members of this body would be se- 
lected by the king for more private 
advice, as persons in whom he had 
greater confidence than the rest This 
was an approximation to the Cabinet as 
DOW constituted. The period when this 
change became decidedly marked was in 
the reign of Charles I., though no formal 
constitutional change had yet been made. 
Speaking of this period Mr. Hallam 
says : — " The resolutions of the Crown, 
whether as to foreign alliances or the 
issuing of orders and proclamations at 
home, or any other overt act of govern- 
ment, were not finally taken without the 
deliberation and assent of that body (the 
Privy Council) whom the law recognized 
as its sworn and notorious counseUors." 
(OmmT. Hist,, ii., p. 537.) The next step 
was to render the ratification of measures 
of state by the Privy Council a matter of 
form. In the reign of Wm. III. Mr. 
Hallam states, that ** the distincdon of the 
Cabinet from the Privy Council and the 
exclusion of the latter from all business 
of state became fully established." The 
feeling in favour of the old constitutional 
practice was sufficiently strong to occa- 
sion the introduction of a clause in the 
Act of Settlement (4 Anne, c. 8) provid- 
ing that on the accession of the House 
of Hanover, all regulations upon mea- 
sures of public policy should be debated 
in the Pmy Council, and be signed by 
them; but the clause was repealed in 
about two years afterwards by 6 Anne, 
c. 7. Mr. Hallam is of opinion that in 
devolving upon the Cabinet the functions 
formerly exercised by the Privy Council 
the power of the members of the exe- 
cutive government has been greatly in- 
creased, and their responsibility seriously 
diminished, even if it is not altogether 
illusory. But this is a matter on which 
there may be a difference of opinion. The 
change seems calculated to render an ad- 
ministration more consistent and efficient. 
The Privy Council is, even now, occa- 



sionally assembled to deliberate on publie 
afiairs, but only those counsellors attend 
who are summoned* Proclamations and 
orders still issue from the Privy Council, 
and for the reason, it is said, that the Ca* 
binet Council is not a body recognized by 
law. 

In France, the executive government is 
divided into nine departments, the heads 
of which constitute the cabinet. These 
are the Interior ; Justice and Public Wor- 
ship ; Public Instruction ; Public-Works ; 
Commerce and Agriculture; Ftnances; 
Foreign A&irs ; War ; Marine and Co* 
lonies. 

In the United States of North America, 
the following officers of the executive 
government form the Cabinet, and hold 
their offices at the will of the President : 
Secretary of State; Secretary of the Trea- 
sury; Secretary of War; Secretary of 
the Navy ; the Postmaster-General. 

CACHET, LETTRES DE, were let- 
ters proceeding from and signed by the 
kings of France, and countersigned by a 
secretary of state. Thev were odled luso 
** lettres doses," or " sealed letters," to dis- 
tinguish them f]*om the ** lettres patent^" 
which were in the nature of public docu- 
ments and sealed with the great seal. 
Lettres de cachet were rarely employed 
to deprive men of their personal liberty 
before the seventeenth century. It is 
said that they were devised by P^re 
Joseph under ue administration of Riche- 
lieu. They were at first made use of 
occasionally as a means of delaying the 
course of justice; but during the reign of 
Louis XIV. they were obtained by any 
person who had sufficient influence wiu 
the king or his ministers, and persons 
were thus imprisoned for life, or for a 
long period, on the most frivolous pre- 
texts, for the gratification of private 
pique or revenge, and without any rea- 
son being assigned for such punishment 
The terms of a lettre de cachet were as 
follows : — ** M. le Marquis de Launay, je 
vous fais cette lettre pour vous dire ae 
recevoir dans mon ch&teau de la Bastille 

le Sieur , et de Ty retenir jusqult 

nouvel ordre de ma part. Sur ce, je prie 
Dieu qu*il vous ait, M. le Marquis de 
Launay, en sa sainte gaixle." These 
letters, which gave power over Qersonal 
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liberty, were openly sold in the reign of 
Louis XV. by the mistress of one of the 
ministers. " They were often ^ven to 
the ministers, the mistresses, and &- 
vonrites as cartes blanches, or only with 
the king's signatore, so that the persons 
to whom they were given could insert 
finch names and terms as they pleased." 
(Welcker.) The lettres de cachet were 
also granted by the king for the pnrpose 
of shielding his fovoorites or their fiiends 
from the consequences of their crimes; 
and thus were as pernicious in their opera- 
tion as the protection afforded by the 
church to criminals in a former age. 
Thdr necessity was strongly maintained 
by the great families, as they were thus 
enabled to remove such of their con- 
nexions as had acted in a derogatory 
manner. Daring the contentions of the 
Mirabeau &mily, fifty-nine lettres de 
cachet were issued on me demand of one 
or other of its members. The independ- 
ent members of the parliaments and of 
the magistracy were proscribed and 
punished by means of these warrants. 
This monstrous evil was swept away at 
the Revolution, after Louis Xvl. had in 
Tun endeavoured to remedy it 

(Mirabeau, Des Lettres de Cachet, &c., 
1782 ; TransUUion, published at London, 
in two volumes, in 1787; Rotteck and 
Welcker, Stoats-Lexicon, art ** Cachet, 
Lettres de," by Welcker.) 

CANON (Kcaniy), a rule. The seve- 
ral senses in which this word is used are 
all derivatives from its first original 
sense : and this sense it appears to have 
acquired, as itself a derivative from canna, 
(we use the Latin form, though in fact 
both canna and canon are Greek terms 
tran^lanted into the Latin language,) 
which signifies a reed or cane; su(£ a 
plant as produced straight, round, smooth 
and even shoots, adapted to the purpose 
of & rule; or as we say, a ruler, used in 
drawing straight lines. The word cannon 
is the same with canon, and is applied to 
the instrument of war so called on ac- 
count of its resemblance to a rule. The 
word canon is used in mathematics and 
in music: and also to express certain 
grammatical rules formed by the critics. 
But it is more particularly appropriated 
10 the sense of a rule in respect of things 



ecclesiastical. The word was so used by 
Sfunt Paul (Gral. vi. 16). * And as many 
as walk according U^ this rule (canon), 
peace be on them and mercy, and upcm 
the Israel of God.' 

The rule here spoken of was the Chris* 
tian rule, the rule or law of the Christian 
church: and as these rules became ex- 
plained or amplified in subsequent times 
by popes, bishops, councils, whether ge- 
neral or particular, these new rules or 
explications of the fundamental rules of 
the Christian chujch were designated by 
the term cammes or canons. The col- 
lected body of these canons forms what is 
called The Canon Law, which must be 
distinguished from the civil law. The 
civil law is the Roman law as now re- 
ceived in various countries of Europe. 
[Roman Law.] A doctor of laws in Great 
Britain is a doctor of both civil and canon 
law. 

Canon is also used for the nde of per- 
sons who are devoted to a life strictly 
reli^ous : persons who live according to 
(religious) rule, such as praying at certain 
hours, and for a oertam len^ of time, 
keeping themselves from marria^ eating 
particular kinds of meat, periodical fiist- 
mgs, and the like. It is applied to the 
book in which the rule was written, and 
which was read over to such professed 
persons from time to time : and since in 
such a book it was not unusual to enter 
also the names of persons who had been 
benefactors to the community, which 
names were recited from time to time 
with honour, and they were held and re- 
puted to be holy persons or saints (sancti) : 
the entry of such names formed what is 
meant by canonization, though in later 
times, when it was found that saints mul- 
tiplied too fast, when every small reli- 
gious community added any benefac^r 
to their list, the term became confmed to 
such persons as had their names enrolled 
in the great volume of which the pope, 
the head of the church, was the sole guar- 
dian. It was also applied to persons who 
lived under a rule : as the Augustinian 
canons, persons who adopted the role of 
Saint Augustine. And here the distinc- 
tion is to be observed of regular and seat- 
lar canons. The regular canons were 
persons who were coined to iJieir own 
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BKHiasteries, where they practised their 
rule; the secular canons were persons 
living indeed a religions life, or one ac- 
cording to some prescribed Christian 
form and order, but who nevertheless 
mixed more or less with the world, and 
dischaived the various offices of Christi- 
anity for the edification of the laity. 
This was the species of canons that are 
fomid in the cathedral churches, or in 
other churches called conventual, as at 
Southwell in Nottinghamshire, which 
were all churches of very antient founda- 
tion, the centres of Christianity through- 
out an extensive district There they 
lived a kind of monastic life under tli^ 
presidency generally of a bishop; but 
went out occasionally to introduce Chris- 
tian truth into districts into which it had 
not before penetrated, or to instruct the 
persons lately receiv^ into the church, 
and to perform for them the various 
ordinances of Christianity. As parish 
dhurches arose, the necessity for such 
visits from the canons in the cathedral 
churches was diminished. But the insti- 
tution remained: it was spared at the 
Reformation, and continues to the present 
day. These canons are sometimes called 
prebendaries, a name derived from their 
being endowed with land or tithe, as 
many of them are to a ^ater or less 
extent^ which endowment is called a pre- 
bend. [Prebend.] The canons have 
stalls in the cathedral churches, which 
are generally called prebendal stalls. 
They form the chapter m the expression 
the dean and chapter, and are still no- 
minally what they actually once were, 
the council of the bishop for the adminis- 
tration of the affiiirs of his diocese. 

The act 3 & 4 Vict, c 113, enacted that 
henceforth all the members of chapter, 
except the dean, in every collegiate church 
in Ehigland, and in the cathedral churches 
of St David and Llandaff, should be staled 
canons. By this act the term canon is to 
be applied to every residentdanr member 
of chapter except llie dean, heretofore 
styled either prebendary, canon, canon- 
residentiary, or residentiary ; and ^ the 
term " minor canon" includes every vicar, 
vicar-choral, priest-vicar, and senior vicar, 
being a member of the choir in any ca- 
thedrd or colleipate church. A canonry, 



except it is attached to any university 
office, cannot be held by a person who 
has not been six vears in priest* s orders. 
The term of resiaence fixed b;^ the act for 
each canon is three months in the year 
at the least The act suspends a great 
number of canonries, and kmits the num- 
ber to be held in foture. The number 
suspended in the chapters of Canterbury, 
Durham, Worcester, and Westminster, is 
six each; Windsor, eight; Winchester, 
seven; Exeter, three; Hereford, one; 
and two each in the other cathedral chap- 
ters, llie profits of the suspended ca- 
nonries are vested in the Ecclesiastical 
Commissioners. The suspension of a ca- 
nonry may be removed under spedal cir- 
cumstances, and in the manner provided by 
the act The fbture number of canonries 
is fixed at six each for the chapters of 
Canterbury, Durham, 1^, and West- 
minster; five each for Winchester and 
Exeter; and four each for the other ca- 
thedral or coUejriate churches of England ; 
and two each ror St David's and Llan- 
daff. The act increased the canonries of 
the chapters of Lincoln, and St Paul's, 
London, to four. The number of minor 
canonries is not to exceed four, nor be 
less than two, for each cathedral or col- 
legiate church, and the salaries are to be 
not less than 150Z. Minor canons are not 
to hold any benefice beyond six miles 
from their catiiedral church. The ca- 
nonries are in the gift of the archbishops 
and bishops respectively, but the three 
canons of St Paul's, London, are ap- 
pointed by the crown. The minor canons 
are appointed by the respective chapters. 
In some cases it is provided that arch- 
deaconries shall be annexed to canonries. 
The act also provided for the annexing of 
two canonries of Christchurch, Oxford, 
to two new professorships in the uni- 
versity ; for annexing two of the canon- 
ries of Ely to the regius professorships of 
Hebrew and Greek at Cambridge; for 
annexing two canonries of Westminster 
to the rectories of St Margaret's and St 
John's, in the city of Westminster ; and 
for founding honorary canonries in every 
cathedral diurch in England, in which 
there were not already founded any non- 
residentiary prebends, dignities, or offices^ 
The honorary canons are entiUed to stalky 
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and their number in each cathedral 
.church is limited to twenty-four, who are 
appointed by the archbishops and bishops 
Tespectively. This honorary preferment 
may be held with two benefices. Doubts 
having been entertained as to the cathe- 
dral diurches in which honorary canon- 
ries were to be founded, it was enacted in 
4 & 5 Vict c 39, that such cathedral 
ehmrches were to be those of Canterbury, 
Bristol, Carlisle, Chester, Durham, Ely, 
Gloucester, Norwich, Oxford, Peterbo- 
rough, Ripon, Rochester, Winchester, and 
Worcester ; and the collegiate church of 
Manchester, so soon as the same should 
become a cathedral church. The hono- 
rary canons have no emolument, nor any 
place in the chapter ; but the patronage of 
chapters is restricted, and the canons, 
minor canons, and honorary canons are 
included amongst the persons to whom 
vacant benefices in ^e gift of the chapter 
must be presented. 

From canon is formea canonical^ which 
occurs in many ecclesiastical terms, as 
ixmonioal hours, canonical sins, canonical 
punishment, canonical leHers, canonical 
vbedience, and canonical scriptures. The 
canonical scriptures are the usuallv re- 
ceived books of the Old and New Testa- 
ment. 

CANON LAW, a collection of ecclesi- 
astical constitutions for the regulation of 
the Church of Rome, consisting for the 
most part of ordinances of general and 
provincial councils, decrees promulgated 
bv the popes with tiie sanction of the car- 
dinals, and decretal episUes and bulls of 
the popes. The origin of the canon law 
is said to be coeval with the establishment 
of Christianity under the aposties and 
their immediate successors, who are sup- 
posed to have fhuned certain rules or 
canons for the government of the church. 
These are called the apostolical canons ; 
and though the fact of their being the work 
of the aposties does not admit of proof, 
there is no doubt that they belone to a 
veij early period of ecclesiastical history. 

These rules were subsequentiy enlarged 
and explained by general councils of the 
church. The canons of the four councils 
of Nice, Constantinople, Ephesus, and 
ChaJcedon (which were held at different 
dmesia the fourth and fifili ceiit\ide&), 



received the sanction of the Emperor 
Justinian, a.d. 545. (Novel. 131, cap. 
1.) The chapter referred to, after om* 
firming the decrees of the four councils, 
adds, ** we receive the doctrines of the 
aforesaid holy synods (t. e. councils) as 
the divine Scriptures, and their canons 
we observe as laws." Collections of these 
canons were made at an early period. 
The most remarkable of these collections, 
and that which seems to have been most 
genendly received, is the Codex Canonum, 
which was compiled by Dionysius £x- 
iguus, a Roman monk, a.d. 520. This 
body of constitutions, together with the 
capitolaries of Charlemagne and the 
decrees of the popes from Siricius (aj». 
398) to Anastasius IV. (aj>. 1154), 
formed the principal part of the canon 
law until the twelf^centory. The power 
of the popes was then rapidly increarang, 
and a uniform system of law was required 
for the regulation of eccledastical mat- 
ters 

This necessity exdted the activity of 
the ecclesiastic lawyers. After some 
minor compilations haA. apj^eared, a col- 
lection of the decrees made by the popes 
and cardinals was begun by Ivo, Bishop 
of Chartres, a.d. 1114, and perfected by 
Gratian, a Benedictine monk, in the year 
1 150, who first reduced these ecclesiastical 
constitutions into method. The work of 
Gratian is in three books, arranged and 
digested into titles and chapters in imita- 
tion of the Pandects of Justinian, and is 
entitied ' Concordia discordantium Cano- 
num,' but is commonly known by the 
name * of Decretum Gratiani.' It com- 
prises a series of canons and other eccle- 
siastical constitutions from the time of 
Constantine the Great, at the beginning 
of the fourth, to tiiat of Pope Alexander 
IIL, at tiie end of the twelfth century. 
The decretals, which were rescripts or 
letters of the popes in answer to questions 
of ecclesiastical matters submitted to 
them by private persons, and which had 
obtained the authority of laws, were first 
published a.d. 1234, in five books, by 
Raimond de Renafort, chaplain to Pope 
Gregory IX. This work, which consists 
almost entirely of rescripts issued by the 
later popes, especially Alexander III., 
^\xi\iQ<^M\ III., Hononus III., and Gr«- 
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gOTj IX. himself, forms the most essential 
part of the canon law, the Decretum of 
Gratian being comparatively obsolete. 
These decret{£ comprise all the subjects 
which were in that age within the cogni- 
zance of the ecclesiastical conrts, as the 
lives and conversation of the clergy, ma- 
trimony and divorces, inquisition of cri- 
minal matters, purgation, penance, ex- 
communication, and the like. To these 
five books of Gregory, Boniface VIII. 
added a sixth (a.d. 1298), called * Sextus 
Decretalium,' or the ' Sext,' which is itself 
divided into five books, and forms a sup- 
plement to the first five books, of which 
It follows the arrangement The Sext 
consists of decisions promulgated after 
the pontificate of Gregory IX. The Cle- 
mentines, or Constitutions of Clement V., 
were published by him in the council of 
Vienna (a.d. 1308), and were followed 
(a.d. 1317) by those of his successor, 
John XXII., called Extravagantes Johan^ 
nis. To these have since been added some 
aecrees of later popes, arranged in five 
books after the manner of the Sext, and 
called Extravagantes Communes. All 
these together, viz. Gratian's Decree, the 
Decretals of Gregory IX., the Sext, the 
Clementines, and the Extravagants of 
John XXII. and his successors, from 
what is called the Corpus Juris Canonici, 
or body of canon law. Besides tiiese, the 
institutes of the canon law were compiled 
by Jo^m Launcelot, by order of Paul IV., 
in iuK> sixteenth century ; but it appears 
froiu the author's prefieioe that they were 
pever publicly acknowledged by the 
popes. In 1661 there was published a 
coUection of tiie decretals of different 
coimcils, which is in some editions of the 
Corpus Juris Canonici, but this likewise 
has never recdved the sanction of the 
HdjSee. 

The introduction of this new code gave 
rise to a new class' of practitioners, com- 
mentators, and judges, almost as nume- 
rous as those who h^ devoted themselves 
to the study and exposition of the civil 
law, from which ihey looked for aid in 
all cases of difficulty and doubt. In fact, 
the two systems of law, though to a cer- 
tain extent rivals, became so mr entwined, 
that the tribunals of the one were accus- 
tomed, wherever their own law did not 



provide fbr a case, to ad<^t the nk» tint 
prevailed in those of the other. 

The main object ot the canon law 
was to establish the supremacy of eo- 
clesiastical authority over the temporal 
power, or at least to assert the total in- 
dependence of the clergy upon the laity. 
The positions, that the laws of laym^ 
cannot bind the church to its prejudice^ 
that the constitutions of princes in relation 
to ecclesiastical matters are of no autho- 
rity, that subjects owe no allegiance to an 
excommunicated lord, are among ths 
most prominent doctrines of Gratian's 
Decretum and the decretals. The en* 
croachments of the church upon the tem- 
poral power were never encouraged io 
England. The doctrines of passive obe* 
dience and non-reastance, inculcated by 
the decretals, were not likely to be re* 
lished by the rude barons who composed 
the parliaments of Heniy III. and Ed- 
ward I. Accordingly we find that this 
system of law never obtained a firm foot- 
ing in this country : and our most emi<* 
nent lawyers have always shown great 
unwillingness to defer to its 'authority. 
It is observed by Blackstone {Com. i. 
p. 80) that ** all tiie strength that either 
the papal or imperial laws have obtained 
in this realm is only because they have 
been admitted and received by immemo^ 
rial usage and custom in some particular 
oases and some particular courts; and 
then they form a branch of the leges turn 
scripta, or customary laws ; or else, he^ 
cause they are in some other cases intro* 
duced by consent of parliament, and then 
they owe their validity to the l^es scrijUa, 
or statute law." There was indeed a kind 
of national canon law, composed of ^e^o- 
tine and provincial constitutions, adapted 
to the necessities of the English Chtut^ 
Of these the former were ecclesiastical 
laws enacted in national S3mods held 
under tiie cardinals Otho and Othobon^ 
legates from Pope Gregory IX. and Cle- 
ment IV. in the rei^ of Henry III. 
The provincial constitutions were the 
decrees of provincial synods held under 
divers archblBhops of Canterbury, fitmi 
Stephen Langton, in the reign oi Henry 
III., to Henry Chichele, in tiie reigq of 
Henry V., and adopted also by the pro- 
vince of York in the r«il^ o^f HftiKr) V\» 
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'(Blackstone, Conu i. p. 83 ; Bum's EccL 
Law, Pre&ce.) 

With respect to these canons it was, at 
the time of the Reformation, provided by 
■tat. 25 Henry VIIL c. 19 (afterwards 
repealed by 1 Philip and Maiy, c. 8, but 
levived by 1 Eliz. c 1), that they ^ould 
be reviewed by the king and certain com- 
missioners to be appointed under the act, 
but that, till such review should be made, 
all canons, constitutions, ordinances, and 
synodals provindal, being then already 
made and not repugnant to the law of the 
land or the kmg'^ prerogative, should 
8^1 be used and executed. No such 
review took place in Henry's time ; but 
the proiject fbr the reformation of tiie 
canons was revived under Edward VL, 
and a new code of ecclesiastical law was 
drawn up under a commission appointed 
bv the crown under the stat 3 & 4 
Edward VI. ell, and received the name 
of Reformatio Legum Ecclesiasticarum. 
The confirmation of this was prevented 
by the death of the king, and though the 
project for a review of tiie old canons was 
renewed in the reign of Elizabeth, it was 
soon dropped, and has not been revived. 

The result is, that so much of the 
English canons made previously to the 
stat of Henry VIII. as are not repugnant 
to the common or statute law, is still in 
force in this country. It has, however, 
been decided by tiie Court of King's 
Bench that the canons of the convocation 
of Canterbury, in 1603 (which, though 
confirmed byKingJames I., never received 
the sanction of parliament), do not (except 
so far as they are declaratory of the 
antient canon law) bind the laity of these 
realms. (Middleton v. Croft; Strange's 
Reports, 1056.) It was, however, admitted 
by Lord Hardwicke, in delivering judg- 
ment in this case, that the clergy are bound 
bv all canons which are con&med by the 
king. [Constitutions, Ecclesiastical.] 

There are two kinds of cour<5 in Eng- 
land, in which the canon law is under 
certain restrictions used. 1. The courts 
of the archbishops and bishops and their 
officers, usually called in our law Courts 
Christian, CuricB ChristianitatU, or ec- 
clesiastical courts. 2. The courts of the 
two oniversities. In the first of these. 



entirely upon custom ; but the custom is 
the case of the universities derives addi- 
tional support from the acts of parliament 
which confirm the charters of those bodies* 
They are all subject to the control cf the 
courts of common law, which assume the 
exclusive right of expounding all statutes 
relating to tiie ecclesiastical courts, and 
will prohibit them from going beyond 
the limits of their respective jurisdictions; 
and from all of them an appeal Ues to the 
king in the last resort 

&fore the Reformation, degrees were 
as frequent in the canon law as in the 
civil law. Many persons became gradu- 
ates in both, OT Juris utriuaque doctora; 
and tMs degree is still common in formsn 
imiversities. But Henry VIII., in me 
twenty-seventh year of his reUm, issued a 
mandate to the university of Cambridge^ 
to the e£fect that no lectures <m canon law 
should be read, and no degrees whatever 
in that fiiculty o(mforred in the university 
for the fhture. (Stat Acad. Cantab^ p. 
137.) It is probable that Oxford received 
a similar prohibition about the same 
time, as degrees in canon law have ever 
since been mscontinued in England. 

The decree of Gratian and the Decre- 
tals are usually cited not accordmg to 
book and titie, but by reference to the 
first word of the canon, which renders it 
necessary for the reader to consult the 
alphabetical list of the canons, in order 
to find out the book, titie, and chapter, 
under which the canon he wishes to con- 
sult is to be found. 

CAPACITY, LEGAL. [Age; In- 

SANlTY.l 

CAPITAL is a term used in com- 
merce to express the stock of tiie mer- 
chant, manufacturer, or trader, used in 
carrying on his business, in the purchase 
or manufacture of commodities, and in 
the payment of the wages of labour ; and 
is understood not only of money, but of 
buildings, machinery, and all other mate- 
rial objects which facilitate his operations 
in trade. The term itself and uie prac- 
tical qualities and uses of capital are 
sufficientiy understood . in this its com- 
mercial sense ; but it is the object of the 
present article to treat of capital in a 
more extended form, as within the pro- 
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not oalj the capital of particular indiyi- 
doals, bat the entire capital of a country. 
In this latter sense, capital may be de- 
ined as tilie products of industry possessed 
by the community, and still available for 
use only, or for further production. 

To consider capital in all its relations 
to the material interests of man, to the 
increase of population, the employment 
and wages of labourers, to profits and 
Tent, it would be necessary to travel over 
the entire ran^ of political economy ; but 
this article will be confined to the follow- 
ing points. — I. The origin and growth of 
capital. II. Its application and uses. 

1. Capital is first called into existence 
by the natural foresight of man, who even 
in a savage state discerns the advantage 
of not immediately consuming the whcue 
produce of his exertions in present grati- 
fication, and stores up a part for his roture 
tabelstence. The greater proportion of 
mankind possess tms quality, and those 
who do not possess it are admonished of 
its value by privation. In civilized lifo 
there are many concurrent inducements 
to accumulate savings ; of which the most 
general are — the anxiety of men to pro- 
vide for their fiunilies and for ^emselves 
in old age ; sodal emulation, or their de- 
sire to substitute the manual labour of 
others for their own, and of advancing 
themselves from one grade to another in 
society ; and a love of ease and luxury, 
which can only be purchased by present 
sacrifices. 

A desire to accumulate some portion of 
the produce of industry being thus na- 
tural to mankind and nearly universal, 
the growth of capital may be expected 
wherever the means of accumiUation 
exist ; or, in other words, wherever men 
are not obliged to consume the whole pro- 
ducts of their labour in their own subsist- 
ence. From the moment at which a 
plan produces more than he consumes, he 
is creating a capital ; and the accumulated 
surplus of production over the consump- 
tion of the whole community is the capital 
of a country. 

Thus far the origin and growth of 
capital ate pcrfectiy intelli^ble ; but in 
oraerto understsind completely the pro- 
gress of accumulation, it will be necessary 
to advert to certain matters which inters 



fore with its apparent simplicity. As yet 
no distinction has been noticed, either in 
the orional definition of capital or in the 
succee£ng explanation of its causes, be- 
tween those parts of the products of la- 
bour which are reserved for the repro- 
duction of other commodities, and those 
parts which are intended solely for use 
or consumption. These two classes of 
products have been divided by Adam 
Smith and others into capital and re- 
venue; by which division all products 
are excluded from the definition of ca- 
pitel unless they be deigned for aiding 
m further production. The impropriety 
of tills distinction, however, has been 
pointed out by Mr. M^Culloch {* Princi- 
ples of Political Economy,' p. 97), and it 
does not appear that any sudi divisi<m of 
the stock of a country is founded on 
a proper distinction. How can its fih- 
tu^ application be predicated ? The 
fhnd exists, and so long as it is not 
sent abroad or consumed it must be 
regarded as capital. The whole of it 
may be made avidlable for further pro- 
duction, or the whole may be consumed 
in present enjoyment; but no part is 
separable from me rest by an arbitrary 
classification. A man may choose, here- 
after, to spend all his savings in drinking 
spirits and firequenting the theatres ; or 
he may carefully lay mem aside for the 
employment oi a labourer in some pro- 
fitaUe work : but in either case the stock 
has the same capadty for production 
while in the possession of the owner. 

These different modes of expending 
capital produce very distinct results, 
both as regards the interests of the indi- 
vidual and of society, which will be 
examined under the second division of 
this article, where the application and 
uses of capital are considered; but here 
it must be observed that the accumulati<m 
of capital proceeds slowly or rapidly in 
proportion as one or other of these modes 
of expenditure is most prevalent If 
men habitually consumed or wasted all the 
results of their industry, it is obvious that 
the effect of such conduct would be pre- 
cisely the same to themselves, in prevent- 
ing accumulation, as if they were unable to 
earn anything more than was absolutely 
necessary for their support It is true that 
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tbey would enjoy more of the loxaries of 
life, and, as will presently be seen, tiieir 
expenditure would conduce, indirectly, to 
the accumulation of capital by others; 
but still their labour would only suffice 
for their own support from year to year, 
aud no part of the produce of last year's 
labour would be available, in the present 
year, either for their support or for any 
other purposes. But when a man, instead 
of spending the results of a whole year's 
labour wi&in the year, subsists upon 
oue-half of them, the other half remains 
to him in the succeeding year, and in 
the course of two years such economy 
will have placed him a whole year in ad- 
Tan'ce. 

As it is evident from these illustra- 
tions, that capital must increase in the 
ratio in which the products of labour ex- 
ceed the expense of subsistenoe, it would 
seem to follow as a necessary consequence 
that, when a certain amount of capital has 
already been produced, the l^gher the 
rate of profit which may be obtainable 
from such capital, the greater will be the 
means of further accumulation. [Pro- 
fits.] It is not necessary, indeed, that 
larger savings should in fact be made, as 
that must depend upon the conduct of 
those who enjoy the profits. The larger 
their profits may be, the greater may be 
their personal expenditure; and a taste 
for luxury and oisplay may be engen- 
dered, the gratification of which may be 
more tempting than the desire of fuither 
accumulation. Nor can it be denied that, 
in practice, an unusually high rate of pro- 
fits ver^ often encourages an extravagant 
expenditure. It is, perhaps, more natural 
that it should produce self-indulgence 
rather than stimidate economy. The ac- 
cumulation of savings is an act of self- 
denial very necessary and profitable, it is 
true, but not very pleasing when the sacri- 
fice is about to be made ; and its necessity 
is less obvious when large profits are 
rapidly secured, than in less prosperous 
circumstances. When the profits arising 
from a man's capital, if expended, are 
already sufficient to satisfy his desires, 
we cannot wonder if he thinks less of the 
morrow. 

Yet, whether savings pTopox^oi^aXft \o 



is undeniable that a high rate of profit 
offers the best opportunity for augment- 
ing capital. If three per cent, profit 
upon a man's stock will enable him to 
subsist as he has been accustomed, and 
to lav aside one per cent, annually as capi- 
tal, the rise of profit to six per cent, would 
at once g^ve him the power of adding 
four per cent., instead oi one, to his capi- 
tal, so long as he made no change in his 
style of living : and thus the doubling of 
tiie rate of profit would add to the means 
of accumulation in the proportion of four 
to one. 

Making all due allowances, thereibre, 
for greater profusion of expenditure, the 
proposition that large profits are &,yooi- 
able to accumulation may be held as de- 
monstrable ; for, reverse the circumstances, 
and suppose that profits were so small as 
to disable those who were willing to save 
fh)m retaining any surplus whatever, the 
result must be precisely the same to them- 
selves as if they had voluntarily consumed 
the whole excess . of their production ; 
while their poverty would not conduce 
indirectiy to accumulation by others, as 
their expenditure of a surplus might have 
done. 

But, apart from abstract reasoning, does 
the experience of different countries bear 
out the same conclusion? In England, 
for example, was capital accumulated 
more rapidly while profits were high, 
than within the last few years ? These 
questions do not always receive the same 
answer. Mr. M*Culloch compares the 
progress of the United States of Amerioiv 
m wealth and population, with that of 
England and Holland, and ascribes the 
comparative rapidity of their advance- 
ment to the &ct, that the rate of profit ii 
generallv twice as high in America as in 
either of the other countries. {Princij^ 
rfPol Ec., p. 107.) He adds (p. 110), 
that if the rates of profit have become 
comparatively low, the condition of a 
nation, "how prosperous soever in ap- 
pearance, is bad and unsound at bottom." 
Professor Jones, on the other hand, denies 
this inference, and takes a more encou- 
raging view of the state and prospects of 
our own countir. He says, ** That fidl of 
Ihfi rate of pronts, which is so common t 
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attendant on increasing population and 
wealth, is, it will be seen, so &r from in- 
dicating greater feebleness in any branch 
of industry, that it is usually accompanied 
by an increasing prodjictive power in all, 
and by an abili^ to accumulate fresh 
resources more abundantly and more ra- 
pidly. So far, therefore, is this circum- 
stance from being, as it has hastily been 
feared and described to be, an unerring 
symptom of national decay, that it will 
be shown to be one of the most constant 
accompaniments and indications of econo- 
mical prosperity and vigour." (^Distrihu- 
tian of Wealth, Preface, p. xxxii.) 

These opinions, apparently conflicting, 
upon matters of fkct, may prove, upon ex- 
amination, not to be wholly irreconcilable. 
It is doubtful whether the United States 
of America be a good example for the 
purpose of this inquiry, as there have 
been many concurrent circumstances in 
operation, in that country, all tending to 
the same result ; and of which high pro- 
fits may be regarded as the effect rather 
than the cause. It will be safer, there- 
fore, to confine the examination of the 
effects of high profits upon accumulation 
to our own country at different times. 

First, then, it will be admitted on all 
hands that individual fortunes have been 
more rapidly accumulated in England at 
those times in which the profits in parti- 
cular departments of industry were the 
highest This admission is no more, in 
other words, than the truism, that when 
a trade is prosperous money is made by 
it. The next question is, whether a high 
rate of profit m all departments of in- 
dustry has the same effect in augmenting 
the sum total of national capital. Poli- 
tical reasoners are too apt to assume a 
universal analogy between individuals 
and nations, which is often deceptive, and 
leads to inaccurate conclusions. In the 
present instance, if this analogy were al- 
lowed, it would be decisive of the whole 
question, and would exclude all observa- 
tion of &ct8. The fact, as stated by Pro- 
fessor Joneti, is undeniable, that a fall in 
the rate of profits is the ordinary accom- 
paniment of increasing population and 
laud and S* Holland, in proportion to the 
population, than in any country in the 



world, and in those countries the rate of 
profit is the lowest. The resources of 
England have been increasing in an ex- 
traordinary manner dunng the last forty 
years, as evinced by the productiveness 
of the property-tax and other imposts, 
compared with former periods, and as 
proved by all statistics (Porter's Pro- 
gress of the Nation, sect, vi.) ; and, at the 
same time, the more evident the wealth 
of the country has become, the lower has 
fallen the general rate of profits. 

The examination of the causes of profit 
is reserved for a separate article [Pro- 
fits^ ; but here it may be stated tiiat a 
&11 m the rate of profits is the inevita- 
ble result of enormous accumulations of 
capital. Capitalists are forced into com- 
petition with each other, and are ulti- 
mately obliged to content themselves 
with lower profits. But, in the mean- 
time, does the aggre^te accumulation of 
national wealth dimmish? This infer- 
ence is contradicted by all the statistics 
which illustrate the progress and present 
condition of Great Britain. [Census of 
1841.] All evidence shows that British ca- 
pital is positively overflowing, and seeking 
employment in every enterpnse at home or 
abroad. It is true that no statistics can de- 
cide, with arithmetical precision, the com* 
parative rate of increase in the accumula- 
tion of capital at different times ; but so fkr 
as outward indications of wealth may be 
relied on, there are very few who are 
prepared to deny that -accumulation is 
now advancing, in the aggregate, at least 
as rapidly as ever, in proportion to the 
population of the country. 

This fact, it is submitted, is neverthe- 
less consistent with the general proposi- 
tion, that high profits are fkvourable to 
accumulation. In calculating the aggre- 
gate saving of a people already rich and 
populous. It must be borne in mind, first, 
that the existing generation has inherited 
the accumulations of many preceding ge- 
nerations; and, secondly, that a large 
number of persons continually savins a 
small portion of their individual gams, 
may produce a greater aggregate accu- 
mulation than the larger jg oportiona te 

With reference to the firsl pOlUi, ii 
need only be observed, that if the xabs^ 
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rited capital be not squandered or wasted, 
Its annual interest alone affords the means 
of enormous accumulation ; while the 
rent of land, the profits of trade, and the 
wages of labour, are continually supply- 
ing new funds for further production and 
accumulation. The second point may be 
made clearer by an illustradon. Let us 
suppose one hundred men, each saving 
lOoJ. annually out of their profits. Their 
aggregate accumulations would amount 
to 10,000/. But suppose one thousand 
men, with equal capitsds, but unable, on 
account of a lower rate of profit, to save 
more than 502. a year; their aggregate 
accumulations would amount to 50,000/. 
In both cases they would have main- 
tained themselves and their families out 
of their profits, and have paid the wages 
of all the labour required in their busi- 
ness ; after which their savings remain 
available for increased production, and 
for die employment of a larger quantity of 
labour. This example falls far short of the 
circumstances of Great Britain, for the 
number of small capitalists is even more 
extraordinary than the enormous capitals 
possessed by a comparatively small num- 
ber of wealthy men ; and their annual 
additions to the national capital are of 
incalculable amount. 

The conclusions to which we are led 
by these inquiries, are — that a high rate 
or profit is favourable to accumulation ; 
that rich and populous countries are denied 
this advantage ; that if they enjoyed it, 
their capital would continue to increase 
more rapidly than it does, in fact, in- 
crease ; but that, under ordinarily favour- 
able circumstances, the masses of inherited 
capital and the aggregate savings of vast 
numbers of capitalists still facilitate accu- 
mulation in a greater ratio than the 
increase of population, which a high state 
of civilization has a tendency to check. 
[Population.] 

II. The consideration of the application 
and uses of capital will be disembarrassed 
of much complexity by explaining, at the 
outset, the distinction raised by political 
economists between what is called produc- 
tive and unproductive labour and expen- 
ditiirP- ^h*x../ix^/* ki«^it«3^ptt>utictir -aae~ no* 

mediately destroyed by t\ke use oi \]\iem. 



as food or coals; others are consumed 
more slowly, but are ultimately destroyed 
by use, as clothes or furniture : but what- 
ever is the durability of the thing pro- 
duced, its sole use is the enjoyment of man. 
A man is rich or poor according to his 
power of obtaining the various sources of 
enjoyment which the skill and industry 
of others produce; and the aggregate 
of such permanent sources of enjoyment 
constitutes the wealth of nations. What- 
ever labour or expenditure, therefore, 
may be devoted to the increase or conti- 
nuance of those sources of enjoyment, 
must be deemed productive : and labour 
and expenditure, which have no such 
tendency, must be viewed as unpro- 
ductive. 

The most scientific clasnfication of pro- 
ductive and unproductive descriptions of 
labour and expenditure which we have 
met with is that of Mr. Mill. Acconi 
ing to his definition the following are 
always productive : — When their " direct 
object or effect is the creation of some 
material product usefol or agreeable to 
mankind," or ** to endow human or other 
animated beings with flumlties or quali- 
ties usefid or agreeable to mankind, and 
possessing exchangeable value :" or 
" which, without having for their direct ob- 
ject the creation of any useful material 
product, or bodily or mental faculty or 
quality, yet tend indirectly to promote one 
or other of those ends, and are exerted or 
incurred solely for that purpose." La- 
bour and expenditure are saia to be un- 
productive when they are "directly or 
exclusively for the purpose of enjoyment, 
and not calling into existence anything, 
whether substance or quality, but such as 
begins and perishes in the enjoyment;** 
or when they are exerted or incurred 
** uselessly or in pure wasteland yielding 
neither direct enjoyment nor permanent 
sources of enjoyment." (Easavson Unset 
tied Questions of Politiccu Economy, 
Essay III.) 

Examples of these several classes would 
transgress our limits, but a study of the 
above definitions may serve to correct 
an erroneous impression, that no expendi- 
tiirev%jr-TariTfitiv^,"'l\fifi&,^ ^^;^^S!St 
\ AVifc xan^ fsommon form in which this 
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error sppesTs, , 

ordiuarr eipendittira of a gentleman 
living npOD Ills income, with that of a 
person emplimna workmen in a. prodoo- 
tive trade. It is oastjljr assumed that tlw 
expenditure of ^e former is nnproducliTO, 
bnt it is, in fiict, of a miied character, 
Hi£ serroDti, for iiutauce, perfbnn nao^ 
labonn of a prodactiTe character. Hw 
cook preparea fbod fbrhil tsUe, and tlwil 
adds tlie last proccn c' -. — - 

In point of pradnctiyei 
ble to distingaish this 
from that of a botcher or baker. Hi» 
gardener is an aj(iicaltaiut and directly 
prodnctiTe. The n^udsterer «ho makes 
ikis fomitnre is prodoctiTe : and in vhat 
manner is the labour of bi« housemaid 
lem productive, who keeps it fit for use 7 
In the same manner, vhy is the labour of 
Jus butler less prodncdve tlion that of the 
Bilveremith; or of his coachman than that 
of the coach-builder and the breeder of 
horses? All are engsged, iJike, in in- 
creasing or continuing penDanent sourcei 
of enjoymenL But the most importanl 
economical use of domestic serronts is 
the diTiaioa of labour which it creates. 
While they are engaged upon hcFusehold 
Berries their employer is free lo follow 
his own more important duties — the mar 
nagement of his estates, ihc inveitiaent 
ofhis capital, or the labours of his pro- 
fbssion. It IS not, therefore, in the em- 
ployment of servants that expenditure 
IS uuprodoctively incurred, bat in the 
employment of encesHve number* ; for 
then they are used directly and eiclu- 
aively for the porpose of an enjoyment 
" which begins and perishes in the enjoy- 

We will BOW briefly eiaraine the na- 
ture of productive and unproductive orai- 
Gumptian of perishable articles, and the' 
elfb^ts of coneumptioQ, generally, upon 
production. Those who produce any- 
thing have one object oaly in devoting 
their hibour to it~-that of ultimately con- 
anmingthethingitselSoritswiuivalr-' ' 
■ " ' atherprod 

is obviously alio a produa 



prodoets of labour, and if pven in ex- 
uhauge for them, the chamoter of the 
transaction would appear to be the same 
OS the direct ioterchaiige of the products 
ibemselvea. In the cue of productive 



when the labour of the consumer is itself 
unproductive. It is true that be oBers 
(he reaolta of put laboor, but his imme- 
liate end in eoonuiung is enjoyment. He 
porti with his money, which is an equi- 
Talent to the seller, bat he produces no 

new source of eniovmentfr ' ■ " 

the consumption 
may also be improdnc 
his consumption as is necessary to keep 
turn in healtb, to render him perfectiy 
&t, in mind and body, fbr his employ- 
ment, and to rear his cluldren suitably, 
is all dotrly prodnetive. If any re- 
sidne remtun, and he spend it upon imme- 
diate enjoyment — snch as spirits, tbr ex- 
' :, which vanish with the eiijoyinent 
t portioii of his consumption is un- 
it must not be iMogined, however, that 
the only result of money spent apon un- 
prodnetive labour, or of nnprodnetive 
coQsmnplicm, is necessarily waste. The 
results of a man's labour may be u^ro- 
duotive to society, but a great part of his 
gains may be productively expended : and 
again, th e maker and seller of commodities 
unproduMively consumed are productive, 
and their profits may be productively ap- 
plied. The distiller and the publican are 
productive labourers, but the consnmption 
of mirits is itself unproductive. 

We are now enabled to confine oor 
attention to the uses of capital, as applied 
to its most important end, the employ- 
ment and itid of productive industry. Its 
first and most important nse is the divi- 
iion of employmenls, which, though 
necessary fbr any advance in arts, is im- 
practicable without some previons accu 
mnlation of capital. Until there is a 
tnnd fbr emplayini labour, every man's 
business is the seeking of his own daily 
food ; but as coon as the capital of another 
secure* that for him, his labour is avail- 
able tb( the general good. The more 
capital Is Boeiuunlaled, me nton exlend«l 
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of employments, according to the wants 
of the community. 

Capital may m applied either directly 
in the employment of labour, or directly 
in aid of labour : it may be spent in the 
food and clothes of labourers, or in tools 
and other auxiliary machinery, to assist 
their labour and increase its productive- 
ness. The former is usually termed cir- 
culating capital, and the latter fixed ca- 
pital. Bom are equally essential to the 
progress of the arts and national wealthy 
and are used in combination; but the 
effects produced by each are not always 
the same. If a farmer employs tiiree 
labourers, and his capital is anerwards 
doubled, it is a very important question 
whether he expend ids increased stock in 
the payment of three additional labourers, 
or in providing auxiliary machinery to 
increase the power of the three labourers 
already employed. In the latter case we 
may be assured that his machinery will 
do the work of more than three men ; for 
otherwise no ingenuity would have been 
applied to its contrivance. It is truly 
said by Professor Jones, tiiat ** when, in- 
stead of using their capital to support, 
fresh labourers in any art, (a people) 
prefer expending an equal amount of 
capital in some shape in which it is 
assistant to the labour already employed 
in that art, we may conclude with per- 
fect certainly, tiiat the efficiency of human 
industry has increased relatively to the 
amount of capital employed." {Distri- 
bution of W&aUhj p. 222.) The same 
able writer has pointed out another differ- 
ence in the results of auxiliary capital, 
viz. ** that when a given quantity of ad- 
ditional capital is applied, in the results 
of past labour, to assist the labourers 
actually employed, a less annual return 
will suffice to make the employment of 
such capital profitable, and therefore 
permanently practicable, than if the same 
quantity of fresh capital were expended 
in the support of additional labourers." 
{Ibid. p. 224.) This circumstance arises 
from the sreater durability of the fixed 
capital, which may not require renewal 
for several years, while the direct expen- 
diture on labour must be renewed an- 
nxially. Thus lOOL spent m \&\)out to 
muse a profit of 10 pet cent. musX^x^ 



duce results amounting in value to 1102. j 
but the same sum expended upon any 
machinery calculated to last for five yeait 
would be equidly well repaid by a retan 
of 30^ a year ; being 10/. for profit upon 
the outlay, and 20/. for the annual wear 
and tear of the capital. 

Not only does capital &cilitate divi« 
sions of employment, and increase the 
productiveness of industry, by which the 
enjoyments of man are multiplied, but it 
actually produces many sources of powet 
and enjoyment, which without it could 
have no existence. It is the foundation 
of all, social progress and dvilization, for 
without it man is but a savage. It must 
precede his mental culture, for until it 
exists his noble endowments are idle or 
misemployed. Without it, his mind is a 
slave to 'the wants of his body : with it, 
the strength of others becomes subservient 
to his wul, and while he directs it to in- 
crease the physical enjoyments of iaa 
race, his intellect ranges beyond the 
common necessities of man, and as^oreff 
to wisdom — ^to government and laws — ^to 
arts and sciences. In all the nations of 
the world riches have preceded and in- 
troduced intellectual superiority. Con- 
nected with the progress of the human 
intellect, the printing press is an apt 
example of the creations, so to speak, 
effected by capital. No dexterity of fin- 
gers, no ingenuity of contrivance, unaided 
by the results of former labour, could 
multiply copies of books. Without abun- 
dance of types and frames and other 
appliances of the art, secured by ca- 
pital, the bare invention of printing 
would be useless ; and its wonderim 
efficacy, in the present age, may be 
ascribed as much to the resources of 
capital as to human ingenuity. In num- 
berless other processes of art capital en- 
ables work to be executed which could 
not otherwise be performed at all, or en- 
ables it to be performed better and in less 
time. In all ways it multiplies indefi- 
nitely the varied sources of enjoyment 
that are offered to civilized man; but 
never more conspicuously than when it 
stimulates and encourages invention. 
Look at the railways of Great Britain^ 
1 What created them? The abotmding 
\ c&^\\sii q1 ^<b \n(s^^^\&s^<^^tQcCLQwiBf 
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the ordinary channels of investments, 
found a new channel for itself. In ten 
years the land was traversed by iron 
roads, and millions of people were borne 
alone by steam with the speed of the 
wind. 

This rapid sketch of the uses of capital 
will not be complete without its moral. 
The paramount value of capital to the 
prosperity of a nation should never be 
overlooked by a government. Uuwise 
laws, restrictions upon commerce, impro- 
vident taxation, which are un&vourabte 
to its growth, should be dreaded as poison 
to the sources of national wealth and hap- 
piness. No class is the better for its de- 
cay or retarded growth: all derive be- 
nefit from its increase. And above all, 
when population is rapidly increasing* let 
a government beware how it interferes 
with the natural growth of capital, lest the 
fimd for the employment of labour should 
fail, and the numbers of the people, in- 
stead of being an instrument of national 
power, should become the unhappy cause 
of its decay. The material happiness of 
a people is greatest when the national 
wealth is increasing more rapidly than 
the population ; when the demand for lar 
bour IS ever in advance of the supply. 
It is then also that a people, being con- 
tented, are most easily governed; and 
that taxes are most productive and raised 
with least difficulty. But while the na- 
tural growth of capital should not be 
interfered with by restrictions, the oppo- 
site error of forcing it into particular 
channels should equally be avoided. In- 
dustry requires from government nothing 
but freedom for its exercise ; and capital 
will then find its own way into the most 
productive employments ; for its genius is 
more fertile than that of statesmen, and 
its energy is greatest when left to itself. 
The best means of aiding its spontaneous 
development are a liberal encourage- 
ment of science and the arts, and a judi- 
cious ^stem of popular education and 
industrial training; for as ** knowledge 
is power," so is it at once the best of all 
riches and the most efficient producer of 
wealth. 

(Smith's Wealth of Nations, Book II. 
eh. 3, with Notes by M'CuUoch and 
Wakefield; Bicardo On Political Eco- 



nomy and TajxUion ; M'Culloch, Princi" 
pies of Political Economy ; Professor 
Jones On the Distribution cf Weaiin 
Essays on some Unsettled Questions of Po» 
litical Economy, by John Stuart Mill.) 

CAPTAIN (from the French capi- 
taine; in Italian, copt^ono : both words 
are from the Latin capvt, a head), in the 
naval service, is an officer who has the 
command of a ship of war, and, in the 
army, is one who commands a troop of 
cavalry or a company of infantry. 

In military affairs the titie of captain 
seems to have been originally applied, 
both in France and England, like that 
of Greneral at present, to officers who 
were placed at the head of armies or of 
their principal divisions, or to the go- 
vernors of fortified places. P^ Daniel 
relates that it was at one time given to 
every military man of noble birtii ; and 
adds that, in the sense in which it is at 
present used, it originated when the 
French kings gave commission to certain 
nobles to raise companies of men, in 
proof of which he quotes an ordonnance 
of Charles V. This must have been be- 
fore 1380, in which ^ear that kin^ died. 
In the English service the denommation 
of captain, in the same sense, appears to 
have been introduced about the reign of 
Henry VII., when it was borne by the 
officers commanding the yecmen of the 
guard, and the band of genUemen pen- 
sioners. (Grose's Military Antiquities, 
vol. i.) 

The established price of a captain's 
commission is, in the Life Guards, 3500/^ 
in the Dragoons, 3225/.; in the Foot 
Guards, with the rank of Uentenant- 
colonel, 4800/.; in the infimtry of tiie 
line, ISOOZ. ; and no officer can be pro- 
moted to the rank of captain until he has 
been two years an effective subaltern. 
The full pay of a captain in the Life and 
Foot Guiurds is 15«. per day ; in the Dra- 
goons I4s, Id, ; and in the Infantry of 
tiie Line is \\s, 7d, per day. 

The duty of a captain is one of consi* 
derable importas<?e, since that officer is 
responsible for the efficiency of his com- 
pany in evexT qualification by which it 
IS rendered fit for service; he has to 
attend all parades ; to see tbual ^^ ^Vsi^- 
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Older, and that their ray and allowances 
are dnly supplied. When the army is 
encamped, one captadn of each regiment 
is appointed as captadn for the day ; his 
dnt^ is to superintend the camp of his 
regmient, to attend the parading of the 
regimental guards, to visit the hospital, 
to cause the roll to be called frequently 
and at uncertain hours, and to report 
everything extraordinary to the com- 
manding officer. 

A high degree of responsibility rests 
upon the commander of a ship of war, fflnce 
to him is committed the care of a numerous 
crew, with whom he has to encounter the 
<]Uuigers of the ocean and the chances of 
battle. And as the floating fortress with 
its costly artillery and stores, when trans- 
ferred to the enemy, increases by so much 
his naval strengtn, it is evident that 
nothing but utter inability to prevent him 
from getting possession can justify the 
commander in surrendering. In the old 
French service the captain was prohibited 
from abandomng his ship under pun of 
death ; and in action he was bound under 
the same penalty to defend it to the last 
extremity : he was even to blow it up 
rather tnan suffer it to &11 into the 
enemy's power. 

The pay of a captain in the navy varies 
with the rate of the ship, from 6lZ. 78. 
per month for a first-rate, to 262. 17«. for 
a sixth-rate. Conmianders of sloops have 
232., and a captain of marines 142. 14s. 
per month. 

From the book of general regulations 
and orders it appears that lieutenants of 
his majesty's ships rank with captains of 
the army. Commanders (by courtesy 
entitled captains) rank with majors. Cap- 
tains (fbrmerly designated post-captains) 
with lieutenant-colonels ; but after three 
years from the dates of their commissions 
they rank with full colonels. 

The rank of post-captain was that at 
which when the commander of a ship of. 
war had arrived, his subsequent promo- 
tion to a flag took place only in conse- 
quence of seniority, as colonels of the 
army obtain promotion to the rank of 
general officers. Such captain was then 
said to hQ posted; but this title does not 
now exist. 
Seyersil petty-officers in a ship bear the 



titles of captains. Thus there is a captaia 
of the forecastle, a captain of the hol^ 
captains of the main aiKl fore tope, of tilt 
mast, and of the afterguard. 

CA'RDINAL (Italmn, CardiaaU), M 
highest dignity in the Roman church and 
court next to the pope. The cardinalf 
are the electors of tlie pope, and his comip 
cillors. The lAtin word Cardinalis li 
used by Yitruvius in his descriptioa cf 
doors. The word is derived firam the 
Latin cardo, a hixijge. The word was a» 
plied by the Latin grammarians to the 
cardinal numbers as we now call tfaeOi 
one, two, and so on. Wealso speak of the 
cardinal virtues, and the cardinal poiati^ 
North, East^ South, and West. Thetena 
Cardo was applied by the Romans, in their 
^tem of land-measurement, to a meridim 
line drawn from south to north. (E^gino^ 
in Goesii Aprimensores, p. 1 50.) llie Ro- 
man Cardinals, says Richelet, are so 
called, because they are the hinges or 
points which support the church (2>ic- 
tiormaire). 

In the early times of the church thi^ 
titie was given to the incumbents of the 
parishes of the city of Rome, and also of 
other ereat dties. There were also car- 
dinal deacons, who had the charge of the 
hospitals for the poor, and who ranked 
above the other deacons. The cardinal 
priests of Rome attended the pope on 
solemn occasions. Leo IV., in the council 
of Rome, 853, styled them " presbyteros 
sui card^nis." Afterwards the titie of 
cardinal was ^ven also to the seven 
bishops suburbicarii, or suffiragan of the 
pope, who took their title from places in 
the neighbourhood of Rome, namely, 
Ostia, Porto, Santa Rufina, Sabina, Pales- 
trina,Albano,audFrascati. These bishops 
were called hebdomadarii, because th^ 
attended the pope for a week each in his 
turn. The carainals took part with the 
rest of the Roman clergy in the election 
of the pope, who was often chosen fh)m 
among their number. About the begin- 
ning of the twelfth century, the popes 
having organized a regular court, be- 
stowed the rank of cardinal priest or 
deacon on any individual of the clergy or 
even laity that they thought proper, 
whether Roman or forei^ and gave to 
each the titie of some particular church of 
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Home, without any obligatory service 
being attached to it. Thus they made the 
cardinals a separate body elected for life; 
and the officiating priests of the Roman 
parishes were by degrees deprived of the 
title of cardinals. Nicholas II., in 1159, 
issued a decree, limiting the right of elec- 
tion exclusively to the cardinsds thus ap- 
pointed by the pope, leaving, however, to 
the rest of the clergy and the people of 
Home the right of approving of the elec^ 
tion of the new pope, and to the emperor 
that of confirming it. In course of time, 
however, both these last prerogatives be- 
came disused. Alexander III., in 1179, 
issued a decree, requiring the unanimous 
vote of two-thirds of & cardinals to 
make an election valid. For a Icmg time 
the bishops in the great councils of the 
church continued to take precedence of 
the cardinals. In France, Louis XIII., 
in the. sitting of the parliament of Paris 
of the 2nd of October, 1614, first adjudged 
to the cardinals the precedence over the 
ecclesiastical peers or bishops, and abbots. 
This precedence, however, has been often 
contested. Pius V., in 1567, forbade any 
clergyman to assume the title of cardinal 
except those appointed by the pope. Six- 
tus v., in December, 1586, fixed the num- 
ber of cardinals at seventy, namely, the 
six bishops suburbicarii above mentioned 
(the title of Santa Rufina being joined to 
that of Porto, and that of Velletri to 
Ostia), fifty cardinal priests, and fourteen 
deacons; some of these last, however, 
having merely the minor orders. All 
the cardinals, both priests and deacons, 
bear the title of a church of the city of 
Rome. Several of the cardinal priests are 
bishops of some particular diocese at the 
same time ; still they bear the title of the 
particular church of Rome under which 
they were made cardinals. The body of 
the cardinals is styled the Sacred College. 
The number of seventy is seldom com- 
plete, the pope generally leaving some 
vacancies for extraordinary cases. Most 
of the cardinals who reside at Rome 
either enjoy ecclesiastical benefices or are 
employed in the administration, either 

spiritual or temporal; others hftlnnff *t\ 
nx^xi/u^ < w .... nt \^, auu provide for their 

own support ; and those who have not the 

same means receive an allowance from 



the Apostolic chamber or Papal trea^ 
sury of one hundred dollars monthly* 
Several of the cardinals belong to mo* 
nastic orders, some of whom even after 
their promotion, continue to reside in 
their respective convents. The esta» 
blishment of a cardinal is generally 
respectable, but moderate: a carriage 
and livery^servants are however an obli- 
gatory part of it. They generally dress 
m a suit of black, in the garb of clergy- 
men, but with red stocluags, and a hat 
bordered with red. On public occasions 
their costume is splendid, consisting of a 
red tunic and mantle, a ''rocchetto'' or 
surplice of fine lace, and a red cap or a 
red three-cornered hat when ^oing out 
Members of religious orders, if created 
cardinals, continue to wear the colour 
of their monastic habit, and never 
use silk. When the pope promotes a 
foreign prelate to the rank of car- 
dinal, he sends him a messenger with 
the cap: the hat can only be received 
from the pope's own hands ; the only ex- 
ception is in favour of members of royal 
houses, to whom the hat is sent. Urban 
VIII., in 1630, gave to the cardintds the 
title of Eminence, which was shared with 
them by the grand master of the order of 
Malta, and the ecclesiastical electors of 
the German or Roman Empire onl^. 
The pope often employs cardinals as his 
ambassadors to foreign courts, and the in- 
dividual thus employed is styled Legate 
a Latere. A cardinal legate is the go- 
vernor of one of the NorSiern provinces 
of the Papal States, which are known 
by the name of Legations. The chief 
secretary of state, tiie camerlengo, or 
minister of finances, the vicar of Rome, 
and other leading official persons, are 
chosen from among the cardinals. 

The Council of Cardinals, when assem- 
bled under the presidency of the pope to 
discuss matters of church or state, is 
called "Consistorium." There are public 
consistories, held on some great occasions, 
which correspond to the levees of other 
sovereigns, and private or secret consisto- 
ries, wMch are the privy council of the 
none* 

K Moreri's Dictionary, art "Cardinal," 
is a list of all the cardinals elected from 
1119 till 1724, their iQ3&sfi£&^ ^:i(svs&^3£^K3ik« 
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titles, and other dignities, the date of 
their election, and tiiat of their death, 
which may be found useful for historical 
reference. (^Relazione della Corte di 
Homa, nwwamente corretta, Rome, 1824 ; 
Richard (;t Giraud, Bihliotheque Sacr^ej 
Paris, 1822, art. " Cardinaux/') 

CARRIER, one who for hire under- 
takes the conveyance of goods or persons 
for any one who employs him. In a 
legal sense it extends not only to those 
who convey goods by land, but also to 
the owners and masters of ships, mail- 
contractors, and even to wharfingers who 
undertake to convey goods for hire ftom. 
their wharfs to the vessel in their own 
lighters, but not to mere hackney coach- 
men. [Hacknet-Coaches.] For the 
liability and duties of proprietors of stage- 
coaches carrying passengers see Stage- 

COACHES. 

Carriers of goods are subjected to a 
greater degree of responsibility than 
mere bailees for hire, and that responsi- 
bility is much more extensive than it is 
in the case of injuries to passengers. By 
ancient custom (which is part of the com- 
mon law of tMs country), a conmion 
carrier of goods for hire is not onl^ 
bound to take goods tendered to him, if 
he has room in his conveyance, and he is 
informed of their quality and value, but 
he is in the same situation as one who 
absolutely insures their safety, even 
against inevitable accident; he is there- 
fore liable for their loss, though he be 
robbed of them by a force which he could 
not resist, on the principle that he might 
otherwise contrive purposely to be robbed 
of or to lose the goods, and himself to 
share the spoil. There are however 
three exceptions to this liability: 1, loss 
arising fi*om the king's public enemies; 

2, loss arising from the act of God, 
such as storm, lightning, or tempest; 

3, loss arising from the owner's own 
fault, as by imperfect interior packing, 
which the carrier could not perceive or 
remedy. 

As property of large value may be com- 
pressed into a small spacA and transmitted 
by carriers, they have in modern timoo 
endeavoured by notices to lessen the ex- 



in the habit of giving usually stated io 
substance that the carrier would not be 
responsible for goods above a certain 
value (generally 5/.), unless entered and 
paid for accordingly. After repeated dis- 
cussions in courts of justice, on the effect 
of these notices, the carriers succeeded in 
establishing, that they would not be liable 
in the above circumstances, if they could 
ptvue explicitly, in each instance, fidl 
knowledge on tiie part of the person who 
sent the goods, or his agent, of this specific 
qualification of their general liability. 
But proof of this &ct was in all cases 
most difficult to give, and to obviate this 
difficulty the statute 11 Geo. IV. and 
1 Will. IV. c. 68, was passed, by which 
it is enacted that no common carrier by 
land shall be liable for the loss of, or in- 
jury to, certain articles, particularly enu- 
merated in the act, contained in anv 
package which shall have been delivered, 
either to be carried for hire, or to accom- 
pany a passenger, when the value of sudi 
article ^lall exceed the sum of 10/., unless, 
at the time of the delivery of the package 
to the carrier, the value and nature of sudi 
article shall have been explicitlv declared. 
In such case the carrier may demand an 
increased rate of charge, a table of which 
increased rates must be affixed in legible 
characters in some public and conspicu- 
ous part of the receiving office ; and all 
persons who send goods are bound by 
such notice without further proof of the 
same having come to their knowledge. 

The Carriers' Act applies only to car- 
riers 6y /and, and the liability of carriers 
by sea is the common liability before ex- 
plained, slightly modified. [Ships.] 

Upon the general principle that per- 
sons who, at 3ie request of their owners, 
bestow money or labour on goods can de- 
tain them until those charges are paid, a 
carrier can refiise to deliver up goods, 
which have come into his possession as a 
carrier, until his reasonable charges for 
the carriage are paid. This in law is 
called a particular lien^ in contradiction 
to a general lien. [Lien.] 
(Sir William Jones on Bailments; 

®*^"/,;''!^^'-*^ '>^H title earner: 
and Chitty on Contracts not under seat, 
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upon them. The notice that ^^^ ntw^X Ck^^ ^^«SXiYt. ([Bank, p. 278.1 



